
    Volume 10   Number 3 CLN #57 May/June 2014

CALIFORNIA   LIFER   NEWSLETT E R TM

Table of Contents

State Court Cases........   1-26
Politics /Courts   .......     28-33                                                                                                                                            
BPH News .................    34-43
Commissioners  ........    40-41
Summary
CDCR News...............    44-46
LSA News .............    28, 47,48
Subscription Form .....  51

CALIFORNIA LIFER NEWSLETTER

PO BOX 277
RANCHO CORDOVA, CA 95741

Contact LSA @ (916) 402-3750

COURT CASES (in order)
  Reviewed in this Issue:

In re Roy Butler
In re Chester LeBlanc
In re Ray Martinez
In re Charles Riley
In re Ricky Carpenter
In re David Leavitt
In re Douglas Real
In re Andrew Silva
Braziel v. Superior Ct.
People v. Superior Ct. 
(Martinez)
People v. Superior Ct.
(Cervantes)
People v. Blakely
People v. Osuna
People v. Dunckhurst
People v. Jaime Gonzalez
People v. Luis Angel Gutierrez
People v. Melvin Anderson
People v. Oscar Machado

State and Federal Court Cases
by John E. Dannenberg

Editor’s Note: 
The commentary and opinion noted in 
these decisions is not legal advice.

PETITIONS FOR 
REVIEW FILED IN 

BOTH
 IN RE ROY BUTLER 

CASES

In re Roy Butler
___Cal.App.4th ___; CA 1(2); Case 

No. A137273
March 5, 2014

CA Supreme Ct. Case No. S217457

   In re Butler began as one case and 
morphed in two.  One case (A137273) 
dealt with the question of whether 
the Board’s denial of parole to Butler 
comported with due process of law.  
In their most recent decision, ordered 
published, the Court of Appeal found 
that there was not some evidence of 
Butler’s insufficient insight, and that 
the questions regarding his parole 
plans did not, by themselves, appear 
to suffice to support a denial of parole.  
Accordingly, the Court remanded the 
matter to the Board to hold a new 
hearing in accordance with due pro-
cess wherein they would consider the 
findings of the Court, as well as But-
ler’s record before them, to redeter-
mine his suitability for parole.  Review 
was denied by CA Supreme Court 
(S217457) on June 11, 2014, but the 
appellate opinion was ordered depub-
lished.

   The other case (A139411) dealt 
with the purely legal question of fix-
ing terms at one’s initial parole hear-
ing, per PC § 3041(a).  That case, as 
reported earlier in CLN, was settled 
out of court, with the Board agreeing 
to promulgate a procedure wherein it 
would fix terms for each lifer at either 
his initial hearing, or his next subse-
quent hearing.  The Board is in fact 
implementing this procedure, but it is 
a pyrrhic victory: the fixing of a term 
has no bearing on a determination of 
suitability, vel non.

   In this other case, which was settled 
based upon an agreement by both par-
ties that was accepted by the Court of 
Appeal, the State nonetheless request-
ed to the California Supreme Court 
that that case be “transferred” to the 
Supreme Court, under one of the 
Rules of Court.  This presents a truly 
odd question, namely, may a party 
who settles a case then speak out of 
the other side of their mouth by re-
questing that case be reviewed by the 
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
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and opinion articles on issues 
of interest and use to California 
inmates serving indeterminate 
prison terms (lifers) and their 
families.  
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Support Alliance Education 
Fund (LSAEF), a non-profit, 
tax-exempt organization located 
in Sacramento, California.  We 
are not attorneys and nothing in 
CLN is offered as or should be 
construed as legal advice.

All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our 
own research and information 
supplied by our readers and 
associates.  CLN and LSAEF 
are non-political but not non-
partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them in 
their fight for release through fair 
parole hearings and to improve 
their conditions of commitment.

We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers
*****

Supreme Court?  That second case, 
assigned case number S217611 in the 
Supreme Court, may well become the 
subject of a novel procedural decision 
by the high Court.  The Court ordered 
each party, on April 29, 2014, to an-
swer the following question of law:

The court acknowledges the op-
position to the request for trans-
fer filed in this court on April 28, 
2014 by counsel for habeas peti-
tioner Butler. Nonetheless, pursu-
ant to rule 8.552(d) of the Califor-
nia Rules of Court, Real Parties 
in Interest are requested to file 
an answer to the transfer request 
addressing the following: "May 
the California Supreme transfer 
to itself, for decision, the pend-
ing proceeding in the Court of 
Appeal, A139411, Butler on Ha-
beas Corpus, in light of the Court 
of Appeals' April 18, 2014 order 
1) discharging the order to show 
cause, and 2) retaining jurisdic-
tion over the habeas corpus pro-
ceeding in A139411. (Cal. Const., 
art. VI, § 12; Cal. Rules of Court, 
rule 8.552(b).)" Furthermore, the 
Attorney General is requested 
to address the merits of the re-
quest that the California Supreme 
Court, on its own motion, transfer 
to itself the pending proceeding 
in A139411. The answer is to be 
served upon Janice Hansen Scully, 
District Attorney of Sacramento 
County and Bonnie Michelle Du-
manis, District Attorney of San 
Diego County, and filed in this 
court on or before May 15, 2014. 
This request for an answer should 
be expedited by your office, and 
no request for extension of time is 
contemplated.

   Responses from both parties were 
timely filed.  Also sent in to the Court, 
but only “received,” and not “filed,” 
were two letters from the San Diego 
County District Attorney.  The San 
Diego County DA’s office regularly 
appears on its own volition to op-
pose, both in the courts and at the 
BPH, anything that might favor lifers, 
whether they were convicted in San 
Diego County or not.

GOVERNOR’S REVERSAL 
OF BOARD UPHELD 
WHERE HE FOUND 

PETITIONER’S 
EXPLANATION FOR THE 

CRIME TO BE SUPERFICIAL 
AND WAS CONCERNED 
ABOUT PETITIONER’S 
CONTINUING MENTAL 

HEALTH PROBLEMS

In re Chester LeBlanc
___Cal.App.4th ___; CA1(1) No. 

A139769 
May 21, 2014

   In a lately published opinion, the 
First District of the California Court 
of Appeal upheld a Governor’s rever-
sal of a Board decision to grant parole.  
Agreeing with the finding below by 
the Alameda County Superior Court, 
the appellate court ruled that there 
was some evidence to support his rea-
sons for reversal.

   LeBlanc was convicted of second de-
gree murder of a family member, after 
an admitted long-standing pattern of 
domestic abuse and of drunkenness.  
The 1980 killing occurred as a venge-
ful act, while the police were trying to 
gain access to the residence.
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   At the time of his 2012 parole hear-
ing, LeBlanc suffered from a number 
of health problems, including heart 
and lung conditions that had required 
surgical intervention.  His recent pris-
on record was clean.  He presented the 
Board with good parole plans, includ-
ing staying at a half-way house and 
attending AA, a procedure the Board 
regularly endorses.

   In granting parole, the Board took 
notice of LeBlanc’s admissions, chang-
es, and favorable psych evaluation.

In discussing his commitment 
crime, petitioner straightfor-
wardly acknowledged and dis-
cussed his conduct and culpa-
bility.  He expressed unqualified 
remorse, saying he “made those 
choices myself,” did not “blame 
[Williams] for anything,” and 
took “full responsibility for my 
actions.”  He had concluded his 
violence against Williams and 
Chet. was the result of a violent 
childhood family life, his alco-
hol and drug abuse, a “selfish 
and self-centered” and “inse-
cure” personality, and the fear 
of losing the family he had built 
with Williams.  He said he “dealt 
with [that fear]  in the only way 
I knew how,” using violence in 
an attempt to control Williams.  
After an extensive analysis of pe-
titioner’s circumstances, the risk 
assessment prepared by a psy-
chologist in connection with his 
parole hearing rated him a “Low 
or non-elevated risk of violence.” 

The Board granted parole, not-
ing that although the commit-
ment offense was “particularly 
horrible, offensive, and cold,” 
petitioner had “addressed the 
drug and alcohol issues,” and 
“the positive aspects of your case 
heavily outweigh the other con-
siderations . . . .”

The Governor found otherwise.

The Governor was concerned, 
however, that petitioner “has 
failed to sufficiently explain why 
his history of domestic violence 
against Ms. Williams ultimately 
culminated in his stabbing a [de-
fenseless victim].”  The decision 
noted that being self-centered 
was a “shallow explanation” for 
[such a] killing ..., while [claim-
ing himself] being a victim of 
child abuse “does not adequately 
explain” why he suddenly chose 
to kill Chet.  The Governor was 
also concerned that petitioner 
could not “better articulate the 
reasons for his pattern of vio-
lence towards Ms. Williams,” 
saying it was “nonsensical” to 
believe “abusing Ms. Williams 
would keep their family to-
gether.”  Finally, the Governor 
was “troubled by Mr. LeBlanc’s 
history of mental instability,” 
including recent instances of 
depression.  After noting he 
had “considered the evidence 
in the record that is relevant 
to whether Mr. LeBlanc is cur-
rently dangerous,” the Gover-
nor concluded, “[T]he evidence 
I have discussed shows why he 
currently poses a danger to soci-
ety if released from prison.” 

  The appellate court, looking to the 
legal standard of “some evidence,” 
found support in the record for his 
decision.

We conclude the Governor’s de-
cision is supported by some evi-
dence that petitioner remains a 
current danger if released.  As 
the Governor noted, petitioner 
has not provided an adequate 
explanation for the murder that 
led to his incarceration.  While 
he appears to understand the 
psychological dynamics behind 
his terrorizing of Williams—in-
security expressed through in-
timidating violence, an approach 
he learned from his father—the 
decision to murder Chet was an 
entirely different sort of act.

Before the Board, petitioner 
tended to treat the murder as 
an extension of the domestic 
violence he directed against 
Williams.  When asked to jus-
tify it separately, he begged off, 
saying, “There’s no reason that 
anyone can come up with for 
taking the life of a [defenseless 
victim].”  Pressed, petitioner 
told the Board, “Well, I’ve seen 
that I was abused and I treated 
this [victim] the same way my 
parents treated me.”  As the 
Governor suggested, neither ex-
planation satisfies.  The first is a 
truism, not an explanation.  It is 
a means to avoid an explanation.  
The second rings false.  Petition-
er claimed never to have abused 
Chet in the day-to-day manner 
he had been abused by his fa-
ther.  Further, the sudden and 
unprovoked stabbing was of a 
different order entirely from the 
type of abuse that had been di-
rected at petitioner in his child-
hood.  Petitioner’s lack of insight 
into the cause of his commit-
ment crime, and his attempt to 
avoid grappling with it by mix-
ing it with the manipulative vio-
lence directed against Williams, 
provides some evidence of con-
tinued, present dangerousness.  
(See Shaputis, supra, 53 Cal.4th 
at pp. 219–220.)
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We note that petitioner’s mur-
der of Chet appears to have been 
the result, not of insecurity over 
his relationship with Williams, 
but of an unreasoning, literally 
murderous rage, undoubtedly 
enhanced by the well-known 
effect of alcohol in lowering in-
hibitions.  Before the Board, 
petitioner acknowledged his 
continuing struggle to control 
his anger:  “It can come on and 
it’s sparked up if I’m thinking 
negative and through my—go-
ing through the day, if I dwell 
on certain things and someone 
says something to me that I don’t 
agree with, then I’ll get angry.  I 
understand that I have these an-
ger problems.  And today, what 
I do is I step back, take a deep 
breath. [¶] . . . [¶] And there are 
other things that I can do.”  The 
psychologist who prepared the 
risk assessment noted petitioner 
“acknowledged that he contin-
ues to struggle with managing 
his anger in a constructive man-
ner, maintaining an open and 
clear mind, and focusing on be-
ing slow to anger.”  Petitioner’s 
acknowledgment of his tem-
perament may be the first step in 
anger control, but the Governor 
was not required to take the risk 
that petitioner would succeed in 
controlling it, particularly since, 
as the Governor noted, petition-
er continues to struggle with oc-
casional depression.

   As to LeBlanc’s claim that the Gov-
ernor failed to give proper weight to 
LeBlanc’s age and declining health, the 
Court also disagreed.

Petitioner argues the Governor’s 
decision failed to consider his 
age and poor health as factors 
in favor of suitability.  While the 
Governor is required to engage 
in “ ‘an individualized consider-
ation of the specified criteria’  ” 
(Lawrence, supra, 44  Cal.4th 

at p.  1205), it has never been 
held that the Governor’s deci-
sion must address individually 
each factor in section 2042 of 
title 15 of the California Code 
of Regulations.  The Governor’s 
decision stated he had “consid-
ered the evidence in the record 
that is relevant to whether Mr. 
LeBlanc is currently dangerous,” 
and we have no reason to doubt 
that statement.  The decision 
reflects a careful consideration 
of petitioner’s individual cir-
cumstances, which is sufficient.  
Further, neither petitioner’s age 
nor his health problems were of 
sufficient magnitude as to pre-
vent him from engaging in vio-
lent conduct.  While in prison, 
petitioner had taken a wife, and 
while the couple has “separated,” 
they remained legally married.  
In addition, petitioner antici-
pates the possibility of develop-
ing a romantic relationship if 
released.  The risk of domestic 
violence remains, particularly if 
petitioner’s commitment to so-
briety lags.

   Accordingly, the Court, finding the 
Governor’s decision supported by 
some evidence in the record, denied 
the petition.  This case, now published, 
will no doubt be relied upon heavily 
by the state in defending Governor re-
versals where the Governor’s concern 
was as to alleged irrationality of the 
inmate’s explanation of his aberrant 
crime.

SIXTH DISTRICT FINDS 
“SOME EVIDENCE” TO 

SUPPORT PAROLE DENIAL; 
REVERSES SUPERIOR 

COURT

In re Ray Martinez
CA6 No. H037374 

March 26, 2014

   In 1985, Ray Martinez killed a neigh-
bor with one rifle shot and wounded 
another neighbor with another shot, 
leading to his convictions after a jury 
trial of first degree murder and assault, 
both with a gun allegation (§ 12022.5).  
In 1987, Martinez began serving a life 
sentence of 25 years to life in prison. 

The BPH twice denied Martinez pa-
role.  He received a four-year denial 
at his second hearing in 2005, and a 
seven-year denial at his third hearing, 
in 2010.  He petitioned the Santa Clara 
County Superior Court for habeas 
relief, which was granted, when the 
court ordered the BPH to give Marti-
nez a new hearing.  The state appealed, 
and the habeas relief was stayed.  In 
December 2011, the CA Supreme 
Court clarified interpretation of the 
parole laws, which then became bind-
ing on the appellate court.

   After reviewing controlling case law, 
the court defined its task on appeal.

In reviewing the record of the 
parole hearing, our primary 
concern is whether the decision 
of the two-member panel accu-
rately identified actual circum-
stances supporting its conclu-
sion that Martinez is currently 
too dangerous to be scheduled 
for release from prison.  As ex-
plained above, the scope of judi-
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cial review of the evidence before 
the Board is quite limited.  We 
defer to the Board’s resolution of 
factual conflicts and focus on the 
evidence to which the Board at-
tached significance.

   The Court first considered Martinez’ 
precommitment circumstances.  It fo-
cused on Martinez’ predilection for 
fighting, as a way to solve problems.

According to Martinez, at the 
age of nine, his grandfather 
saw him run away from a fight 
coming home from school.  His 
grandfather whipped him with a 
belt, told him to never run from 
a fight, and taught him how to 
fight.  The next day Martinez 
went to school and fought with 
the bully and “had been fighting 
and not running from fights ever 
since.”  His father was a drinker.  

His family moved repeatedly 
and Martinez learned that if he 
sounded tough in school, he did 
not have to fight as much.  Mar-
tinez did not join a gang, but he 
associated with older gang mem-
bers.  He was attracted to their 
lifestyle and “wanted to be[] a 
tough low-rider.”  “That’s how 
come I had that ‘54 Chevy that I 
was working on in the driveway.  
That’s what made me to do what 
I did, because I wanted to be that 
tough guy.  I put this persona of 
the tough guy to impress people, 
okay, to be a part of something.  I 
tried to get along with the neigh-
bors there, but they just wouldn’t 
accept me.”  He thought “that 
the only way I could get respect 
was show how tough I was.  I’ve 
gotten in a lot of fights, and I’ve 
gotten stabbed quite a few times.  
I’ve gotten guns pulled out on 
me” and felt his life would end

   In his hearing, the commissioner 
asked why being threatened with guns 
did not change his behavior.  

Martinez answered, “that’s the 
type of lifestyle that I was grew 
up with.  That’s the type of life-
style that stimulated me.  That’s 
the kind of person that I had be-
come, drug abuse, violence, go-
ing to places where people hung 
out that did the same thing.”  He 
believed that drugs had affected 
his mind.  “I took just about ev-
ery drug that was known to man.  
At that time, LSD, all the psyche-
delics that were out in the ‘70s, 
reds, Seconal.  I took all of them.  
I experimented with all of those 
drugs, and I don’t believe that 
my mind was right.  I believe 
that my mind was defective, and 
to go with my defective mind, I 
had to have that temper . . . .”  If 
he was not in control of a situa-
tion, he would lose control of his 
temper.
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   This attitude pretty well defined who 
Martinez had been.  He garnered ten 
misdemeanor convictions, four for 
DUI, and was placed on formal proba-
tion four times, as recently as January 
1985.  During the parole hearing, the 
panel noted numerous arrests for sub-
sequently dismissed charges between 
1969 and 1985,  and reflected on the 
pattern of violence: fighting (§ 415); 
assault (§ 240); and battery (§ 242); as-
sault with a deadly weapon (§ 245); as-
sault, fighting, and resisting a peace of-
ficer (§ 148); resisting and assaulting a 
peace officer (§ 241); inflicting corpo-
ral injury on a child (§ 273d); battery 
and shooting at an occupied dwelling 
(§ 246); and possessing drugs in jail (§ 
4573.6).  

   The commitment offense amounted 
to more of the same, piled higher and 
deeper.  A dispute over his keeping 
marijuana plants at a friend’s house 
eventually blew up into verbal insults, 
and eventually a shooting with a rifle.  
One victim was shot dead through the 
windows of a vehicle he was hiding be-
hind; the other victim was wounded in 
the leg.

   In prison, Martinez made great 
strides.  He had been disciplinary-free 
since 1994.  He obtained his GED in 
2001.  He had laudatory chronos from 
staff, including for turning of home-
made knives he found when cleaning 
his cell windows.

Martinez told the panel that he 
accepted Christ, but does not be-
long to any church.  “The day that 
I accepted Christ into my life, I 
haven’t even thought about tak-
ing drugs once.”  Because Christ 
has freed him from addiction, 
Martinez felt no need for AA 

and NA programs in custody.  
Martinez had “attended the AA 
meetings, and it just went con-
trary to what the Scriptures say.  
And it went contrary to what my 
conscience was saying.”  AA has 
“a higher power, which could be 
any type of [g]od.  They worship 
different [g]ods, and that’s where 
the problem comes in” for him.  
Martinez had read books about 
addictions, but had not prepared 
book reports. 

 
According to Martinez, he spends a lot 
of time in prison praying and reading 
the Bible.  He practices with a sing-
ing praise team.  He has prayer groups 
Tuesday and Thursday evenings, a 
Wednesday night service in the chapel, 
and a bible study group on Fridays.  He 
has been working with drug addicts in 
prison and succeeded in getting one to 
break his addiction by accepting Jesus 
Christ as his Lord and Savior.  

   When asked about is relapse preven-
tion plan, he told them

“Well, first and foremost, I 
would continue my relationship 
with God, and spending time 
in prayer, spending time in his 
Word, spending time in medita-
tion and attending church.  The 
first thing that I would do is get 
familiar with the people in the 
church, and get just as much in-
volved out there as I am in here.  
The second step for my relapse 
prevention would be to attend 
AA meeting groups . . . .”  Also, 
“[a]void places and people that 
use drugs and alcohol.  Anytime 
a stressful situation comes up, is 
to be able to recognize that it is 
stressful and contact” his sup-
port brothers, two men who 
were personally familiar with the 
stresses involved in re-entering 
society after prison.  When later 
asked for clarification, he said, 
“the 12-Step programs that I’ll 
be attending is based on Christ 
saving us from that addiction, 

not on the 12-Steps that the NA/
AA do here.” 

   Martinez further asserted that his 
triggers for relapse would be if he lived 
again in a neighborhood where drugs 
were used, so he would choose to avoid 
that situation.

   After noting that his counselor got 
the “whole thing wrong” when writing 
up his Board report (“he must have 
been tired”), Martinez answered the 
Board’s inquiry into his insight:

When asked if he understood 
how the crime happened, Marti-
nez answered, “It’s because of the 
lifestyle that I was living.  I was 
‒ I think the Commissioner last 
time pretty much said it, that my 
life was headed in a spiral direc-
tion downward, and that it was 
only a matter of time that some-
thing like this would have hap-
pened.  I was a law-breaker.  I 
was out of control, out of control.  
And if I were to have any kind of 
‒ [i]f I would have had just been 
raised different, I think.”  It start-
ed when Martinez’s grandfather 
gave him a beating for running 
from a fight.  

   In its denial decision, the Board 
found Martinez did not have “any” 
insight.  He “blamed everyone in the 
world for why this crime happened,” 
the victim, the victim’s wife, Martinez’s 
grandfather, “except for the person 
that needed to be blamed the most.”  
And he blamed drugs.  While the 
panel respected his religious beliefs, it 
noted that religion is the “foundation” 
of one’s life, not the “walls and roof.”  
In other words, they found his state-
ment of accepting Christ was not a per 
se permanent solution to his long his-
tory of violence, drugs, and anti-social 
behavior.  

   When looking for a “modicum” of 
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evidence to support the Board’s denial, 
the appellate court said it found plenty.  

Martinez’s view of the life crime 
at the parole hearing at the age of 
60 appears to have been substan-
tially the same as it was on the 
day of the shooting, when he was 
35.  He portrayed himself as be-
ing unable to react to threats by 
Michael Day, provoked by Betty, 
in any way other than the physi-
cal force that Martinez’s grand-
father had shown when he beat 
him for running from a fight at 
the age of nine.  Despite having 
25 years to accept that he shot an 
unarmed man, Martinez persist-
ed in asserting his belief at the 
time that Michael was armed, 
even though the jury apparently 
rejected his statement.  Marti-
nez’s motivations on the day of 
the crime and his perception of 
the events cannot be expected to 
change, but he can be expected 
to show some understanding of 
why he was governed by those 
motivations and inclined to 
those perceptions and what was 
dangerous about them.

   The appellate panel was sensitive to 
Martinez’ clearly sincere religious be-
liefs, but disputed his reliance on it as 
an excuse to avoid AA or NA, or equal.  
The court recited from the recent Mor-
ganti decision:

In In re Morganti (2012) 204 
Cal.App.4th 904 (Morganti), in 
denying parole, the Board ex-
pressed concern about Christo-
pher Morganti’s faith alone be-
ing his relapse prevention plan 
and recommended that he get 
more involved in AA and NA 
programs.  (Id. at p. 912.)  The 
appellate court found that the 
Board’s concern was based on 
“the Board’s mischaracteriza-
tions of Morganti’s statements to 
the Board” and to a doctor who 
had submitted a risk assessment 

of Morganti.  (Id. at p. 918.)  “[T]
he Board’s conclusion that Mor-
ganti relies only on his religion to 
stay away from drugs is unsup-
ported by any evidence.”  (Id. at p. 
922.)  The appellate court noted 
that Morganti “has participated 
in AA and NA for more than 15 
years.  Not once did he indicate a 
desire to stop doing so, not once 
a belief that the programs were 
ineffectual. . . . So far as the re-
cord shows, Morganti has never 
stated a belief that the teachings 
of the church conflict in any way 
with those of AA and NA.”  (Id. 
at pp. 918-919.)  The appellate 
court credited Morganti’s state-
ments that he was not just rely-
ing on the Bible, but on AA and 
NA, and he was paying for years 
of drug abuse with degenerating 
health at age 59.  (Id. at p. 921.)

 
In contrast, there was some evi-
dence that Martinez’s faith is his 
primary relapse prevention plan.  
We do not question that firm re-
ligious convictions and immer-
sion in church activities, and not 
just incarceration, have facilitat-
ed Martinez’s sobriety in prison.  
In Morganti, the appellate court 
observed that Morganti rec-
ognized in “candid detail” in a 
hand-written statement that his 
drug consumption was to avoid 
the pain of a divorce, separation 
from his children, and his fa-
ther’s lengthy battle with cancer.  
(Id. at p. 924.)  In contrast, Marti-
nez did not reveal a similar level 
of self-understanding as to why 
his drug consumption was so out 
of control or how he was able to 
transform himself overnight.  He 
indicated that if he were released, 
being around people using drugs 
might trigger him using them.  

His plan to avoid this tempta-
tion was primarily to continue 
his immersion in religion and 
avoid such people.  The Board’s 
concern about the possibility of 
Martinez relapsing was more 
justified than was the Board’s 
concern in the case of Morganti.  
(Id. at pp. 921, 927-928; cf. In re 
Smith (2003) 114 Cal.App.4th 
343, 371-372 [Governor’s con-
cern about relapse unsupported 
by evidence].) 

  In reversing the superior court’s earli-
er grant of relief, the Court concluded
  

According to Martinez, when 
he was incarcerated, he simulta-
neously entered a new spiritual 
world and left behind the per-
son he had become.  Martinez 
presented evidence that by im-
mersing himself in religion, he 
has turned his back on the out-
of-control, violence-prone per-
son he once was.  While this is 
commendable, there was some 
evidence that Martinez has paid 
insufficient attention to how he 
became that person and over 25 
years has developed little under-
standing of his own responsi-
bility for a first degree murder.  
It is reasonable that the Board 
would be more confident about 
the evidence that Martinez had 
changed for the better if he were 
able to explain how he became a 
murderer and how he was capa-
ble of such a rapid and dramatic 
change.  We conclude there was 
some evidence that Martinez has 
a potentially dangerous lack of 
insight into what happened on 
October 9, 1985.

   The unmistakable message not just 
to Martinez, but to all those who have 
initially embraced religion with a pas-
sion while in prison, is to gain from its 
foundation, but not arbitrarily rely on 
its existence as the “walls and roof ” of 
reconciling one’s life crime.

                   



        Volume 10   Number 3 #567    May/June  2014 CALIFORNIA   LIFER   NEWSLETTERTM

9
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COURT OF APPEAL FINDS 
BOARD’S DENIAL IS 
UNSUPPORTED BY 
SOME EVIDENCE

In re Charles Riley
___Cal.App.4th ___; CA 1(2); Case 

No. A137349
 May 22, 2014

   In 1976, Charles Riley was convicted 
of the first degree murders of his then-
girlfriend’s parents.  His death sen-
tence was set aside when the Supreme 
Court ruled it unconstitutional, and 
he was resentenced to two consecu-
tive 7-life terms. His MEPD was set at 
seven years, June 27, 1982.

   In 2011, the Board found him un-
suitable for parole.  Petitioner chal-
lenged the parole denial with a habeas 
petition in the Marin County Supe-
rior Court, which was denied in 2012.  
Aided by paralegal Carl McQuillion, 
Riley filed anew in the Court of Ap-
peal.

   Riley’s crimes were the hammer and 
gun slaying of his girlfriend’s parents, 
concluding with burning of the bod-
ies.  Riley (20) and his girlfriend (16) 
had planned to take the life insurance 
money and flee to South America.

   Over the years, his last ten psycho-
logical reports had rated him as “low” 
risk.  His demeanor from the day he en-
tered prison 35 years earlier had been 
one of a meek, quiet, mild-mannered 
person who had low self-esteem.  His 
last 115 was in 1979.  His health had 
degraded to where he needed a sleep 
apnea machine at night and had a mo-
bility disability.  

   Vocationally, he had completed Vo-
cational Drafting with A+ grades, and 
his instructor stated he was employ-
able in that field.  He had worked in 
the Prison Industry Authority (PIA) 
shoe factory, and, through the voca-
tional machine shop, had completed 
training as a milling machine opera-
tor, a tool grinder operator and a lathe 
operator.

  Riley had excellent support to the 
Board from the prison chaplain.  Ri-
ley’s counselor’s reports opined he 
would be “very low risk” if released.  
Riley had sound parole plans, includ-
ing AA and NA participation.

   Addressing the Board at the conclu-
sion of the hearing, Riley was very up 
front.

I in no way want anybody to mis-

construe what I’ve said as trying 
to shift blame on my co-defen-
dant for my actions.  I’m respon-
sible and not the drugs, because 
it was my choice to use the drugs.  
They certainly contributed to 
making a bad decision.  I’m the 
one that’s responsible for James’ 
and Naomi’s lives.  I could have 
done better.  I should have done 
better.  I knew better, but I did 
it.  Now I’ve lived a life since that 
time, and I sincerely have tried 
to make amends and change for 
my actions, and what I did to 
the Olives in taking their lives.  
There is really—I can’t do any-
thing for them, and I wish above 
all else that’s what I could do.

   At the conclusion of Riley’s last pa-
role hearing in 2008, notwithstand-
ing noting that Riley had been free 
of disciplinary incidents, had earned 
a college degree, completed work in 

Advertisement
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computer assisted drafting and the 
machine shop, worked in the PIA 
shoe factory, and was scheduled to be-
gin work in the print plant; and that, 
as to self-help, he had participated in 
the “CADX program” and many peer 
counseling programs, had been an ac-
tive member of NA since 2008 and at-
tended religious services on Saturday 
mornings, the Panel issued its plastic, 
rote, admonition when denying him 
parole:

no more 115s, 128s, learn a trade, 
continue with self-help, and they 
need positive chronos. 

   The Board denied parole because 
it found that petitioner had not suffi-
ciently explored and addressed all the 
reasons for his crime and for his sub-
stance abuse at that time.  

   After an extensive review of recent 
case law, reflecting on the need for a 
nexus between present and past be-
havior, the Court found a lack of evi-
dence supporting the Board’s denial.

The Board did not suggest that 
its denial was based upon any 
other circumstances tending to 
make petitioner unsuitable for 
parole.  The Board emphasized 
the egregious circumstances 
of the offense—a circumstance 
pointing to unsuitability under 
Regulation 2402, subdivision (c)
(1)—but this in itself in an insuf-
ficient basis for denying parole.  
“[A]lthough the Board and the 
Governor may rely upon the ag-
gravated circumstances of the 
commitment offense as a basis 
for a decision denying parole, 
the aggravated nature of the 
crime does not in and of itself 
provide some evidence of cur-
rent dangerousness to the public 
unless the record also establishes 
that something in the prisoner’s 
pre- or postincarceration his-

tory, or his or her current 
demeanor and mental 
state, indicates that the 
implications regarding 
the prisoner’s dangerous-
ness that derive from his 
or her commission of 
the commitment offense 
remain probative of the 
statutory determination 
of a continuing threat to 
public safety.”  (Lawrence, 
supra, 44 Cal.4th at p. 
1214.)  We are not aware 
of any evidence in the record 
indicating the applicability of 
any of the other circumstances 
tending to show unsuitability 
enumerated in the Regulations.  
(Regs., §  2402, subd. (c).) On 
the other hand, the record does 
reflect evidence of many of the 
circumstances tending to show 
suitability, notably the absence 
of a prior history of assaultive or 
violent conduct (Regs., §  2402, 
subds. (d)(1)), (d)(6)); peti-
tioner’s efforts throughout his 
incarceration to “make amends” 
by altering the pattern of his life 
and interpersonal relationships, 
as documented by his Rabbi and 
various prison  reports (Regs., § 
2402, subd. (d)(3)); his advancing 
age (Regs., § 2402, subd. (d)(7)); 
his realistic plans for release and 
development of marketable skills 
(Regs., § 2402, subd. (d)(8); and 
his many positive institutional 
activities (Regs., §2402, subd. 
(d)(9)).  Several of these positive 
circumstances were noted by the 
Board, and, as we have said, it is 
not for us to question the weight 
the Board attached to the factors 
it considered.  (Stoneroad, supra, 
215 Cal.App.4th at p. 624.)  Our 
point is simply to underscore the 
limited basis of the Board’s deci-
sion, which rested solely upon 
circumstances that, if supported 
by the evidence at all, were not 
linked by any reasonable theory 
to a determination of current 
dangerousness.

   After an exhaustive analysis of the 
DSL and ISL laws of yore, the prac-

tices of the Community Release Board 
(predecessor to the BPH), and the 
confusing discussion of proportional-
ity vs. uniformity in the State Supreme 
Court’s now largely overruled 2005 
decision in In re Dannenberg, as well 
as very recent events in the matter of 
In re Butler, the court declined to find 
any ex post facto violations or other 
legal defects to support Riley’s claims.

While Dannenberg was willing 
to subordinate considerations 
of uniformity in sentencing to 
considerations of dangerousness 
and public safety, the court rec-
ognized that the proportional-
ity of the sentence to an inmate’s 
individual culpability could not 
be similarly subordinated.  Af-
ter explaining that Rodriguez 
does not relate to application of 
the uniformity provisions of the 
DSL, the court made clear that 
it does relate to implementation 
of the DSL insofar as it may in-
terfere with proportionality in 
sentencing.  (Dannenberg, supra, 
34 Cal.4th at p. 1096.)  Citing 
Rodriguez, the court stated that 
“[o]f course, even if sentenced to 
a life-maximum term, no pris-
oner can be held for a period 
grossly disproportionate to his 
or her individual culpability for 
the commitment offense.  Such 
excessive confinement we have 
held violates the cruel and un-
usual punishment clause (art. 
I, §  17) of the California Con-
stitution.  (Rodriguez, supra, 
14 Cal.3d 639, 646-656; Wingo, 
supra, 14 Cal.3d 169, 175-183.)  

Riley from pg. 9
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proportionality of life inmates’ 
sentences, which would also fa-
cilitate judicial review of such 
sentences. In the present case, we 
are confident that, as a result of 
our vacating of the Board deci-
sion denying petitioner a parole 
release date, and ordering a new 
hearing, petitioner will have the 
benefit of this change and will 
have his base term and adjusted 
base term established.

   The appellate court accordingly or-
dered a new hearing within 60 days.

Riley from pg. 10
Thus, we acknowledge, [Penal 
Code] section 3041, subdivision 
(b), cannot authorize such an 
inmate’s retention, even for rea-
sons of public safety, beyond this 
constitutional maximum period 
of confinement.”  (Dannenberg, 
at p. 1096, italics added.)

 As we have said, the Board’s 
practice of deferring calculation 
of an indeterminate life pris-
oner’s total term of confinement 
until the prisoner is found suit-
able for parole creates the risk 
the prisoner may be confined 
for a period exceeding the con-
stitutional maximum and un-
dermines the ability of the judi-
ciary to meet its responsibility 
of ensuring the proportionality 
of such inmates’ sentences.  Re-
cently, however, the Board has 
agreed to alter this practice.  In 
the judicial settlement referred 
to earlier in this opinion (fn. 

26, ante), the Board and inmate 
stipulated to entry of an order of 
this court directing that “as soon 
as is practicable, the Board shall 
begin implementation of new 
policies and procedures that will 
result in the setting of base terms 
and adjusted base terms for life 
term inmates at their initial pa-
role consideration hearing, or at 
the next scheduled parole con-
sideration hearing that results 
in a grant of parole, a denial of 
parole, a tie vote or a stipulated 
denial of parole” and “the Board 
will commence rulemaking pro-
ceedings designed to memorial-
ize and embody said new policies 
and procedures.”  (In re Butler, 
A139411, Stipulation and Or-
der Regarding Settlement filed 
December 16, 2013 [effective 
March 5, 2014].)  The new poli-
cies and practices contemplated 
by this Stipulation and Order 
are intended and expected to 
reintroduce into the parole pro-
cess early consideration of the 

Advertisement
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TWO LIFERS BEAT 
GOVERNOR

 IN SUPERIOR COURT 
AND ARE RELEASED

In re Ricky Carpenter
Santa Clara County Superior Ct. Case 

No. 62807
 April 18, 2014

   Ricky Carpenter (a.k.a “Rhino”) had 
challenged Governor reversals of BPH 
parole grants both as to Carpenter’s 
2010 grant of parole, and his 2013 
grant of parole.  Carpenter, 18 at the 
time of the crime, had argued that the 
Governor had given no consideration 
as to his youth as a mitigating factor.  
On April 18, 2014, the Superior Court 
made final decisions in both grants.

   As to the 2013 reversal, the Court 
remanded his decision back to him 
to reconsider it in light of Carpenter’s 
age.

The matter must be remanded 
to the Governor for reconsid-
eration in accordance with due 
process.  Due process and indi-
vidualized consideration in this 
case requires that the Governor 
shall give great weight to the 
diminished culpability of an 18 
year old as compared to mature 
adults, the hallmark features 
of youth, and any subsequent 
growth and increased maturity 
of the prisoner in accordance 
with relevant case law.  (C.f. Pe-
nal Code § 4801(c).)  This Court 
is fully ware that the above lan-
guage from § 4801 does not, on 
its face apply to Petitioner be-
cause Petitioner was 18, not 17 
when he committed his crime.  
However it is also undisputable, 
as recognized by the United 
States Supreme Court, that “the 
qualities that distinguish juve-
niles from adults do not disap-

pear when an individual turns 
18.  By the same token, some 
under 18 have already attained 
a level of maturity some adults 
will never reach.”  (Roper v. Sim-
mons (2005) 543 U.S. 551, 574.)  
While § 4801 represents a cat-
egorical rule, the parole suitabil-
ity determination calls for “indi-
vidualized consideration of all 
relevant factors.”  (Vick, supra.)  
The rule  of individualized con-
sideration not only has room for, 
but requires, that the principles 
behind § 4801 be applied to an 
18 year old when the facts of the 
case demonstrate his individual 
culpability, and level of develop-
ment at the time of the crime, is 
indistinguishable from that of a 
17 year old.  This is such a case. 

   The issue as to the 2010 reversal 
sounded in issue preclusion relating 
the Governor’s failure to appeal an 
earlier of the Court reversing his deci-
sion.  Having so failed, the Governor 
was acting unlawfully in coming back 
with another denial decision that was 
untimely.

In an order filed April 30, 2013, 
the Superior Court reversed the 
Governor’s March 18, 2011 deci-
sion on Petitioner’s parole grant 
based upon a violation of the 
above rule.  Citing Miller v. Ala-
bama (2012) 183 L.Ed.2d 407, 
and Graham v. Florida (2010) 
176 L.Ed.2d 825, this matter was 
remanded to the Governor and 
he was ordered to “focus on Pe-
titioner’s ‘demonstrated maturity 
and rehabilitation.’”  This court 
order was clear that although 
Petitioner was 18 years old at 
the time of his crime, not 17, the 
reasoning and rationale of Miller 
and Graham, supra, needed to 
be applied to his case in order 
to comport with the due process 
requirement of “individualized 
consideration.”  (See Roper v. 
Simmons (2005) 543 US 551, 574: 
“the qualities that distinguish ju-
veniles from adults do not disap-

pear when an individual turns 
18.”  Stated another way, whereas 
Miller and Graham, supra, only 
apply as a matter of law to those 
under 18, on the facts of this in-
dividual case they also must be 
applied to this Petitioner who 
had reached the age of 18.

The Superior Court order of 
April 30, 2013 was not appealed 
and thereafter became final and 
binding.  The Governor vio-
lated this order and in his June 
7, 2013 decision took issue with 
the Superior Court’s analysis, 
explaining his opinion that “the 
cases cited by the Court [ ] ap-
pear to address a different issue 
altogether.”  The Governor then 
proceeded to again reverse Peti-
tioner’s parole and again did not 
“consider the mitigating quali-
ties of youth.”  (Miller, supra, 183 
L.Ed.2ed at p. 422.)  In defense of 
the Governor’s behavior the At-
torney General “denies that due 
process requires the Governor to 
consider Mr. Carpenter’s age at 
the time of the life to be a miti-
gating factor.”  (Return, at p. 3.)  
Respondent’s assertion that the 
Governor was free to completely 
disregard the final and binding 
Superior Court order is, to put it 
quite mildly, puzzling.  Counsel 
for Petitioner is correct that for 
the Governor to take upon him-
self the role of an appellate court 
and overrule the Superior Court 
order is a violation of the sepa-
ration of powers doctrine.  (C.f.  
People v. Garcia (2006) 147 Cal.
App.4th 913:  “If the rule were 
otherwise, it would only be a 
matter of days until we would 
have a rule of man rather than a 
rule of law.”

Reviewing the Governor’s June 
7 2013 decision, in light of the 
Superior Court order of April 
30, 2013, there is no evidence or 
analysis of “the mitigating quali-
ties of youth.”  (Miller, supra.)  
The Governor’s decision thus 
violates due process as estab-
lished by the principles of collat-
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eral estoppel, law of the case, and 
res judicata, given the fully liti-
gated and now final and binding 
previous order.  Having failed 
to appeal it in a timely fashion, 
the Governor does not get to re-
litigate that order in this, or any 
other, proceedings. ...

Petitioner shall be released on 
the terms of his parole within 15 
days of the undersigned date.

   On this order, the Governor gave 
up, and Carpenter was released.  CLN 
readers should note that this is not a 
published case, and is not citable.  But 
it might provide guidance for a case 
where the mitigating factors parallel 
those of Carpenter.   

In re David Leavitt
Santa Clara County 

Superior Ct. Case No. 80225
 April 25, 2014

   David Leavitt and his late brother 
Andy were convicted of a 1980 murder 
plus an attempted murder.  His expla-
nation to the Board as to how he was 
able to muster such an attack rested 
in a PTSD defense from his Vietnam 
Marine service.  Twice, the Board had 
found him suitable, and twice, the 
Governor had reversed.  The Gover-
nor’s reversal rested on his disbelief 
that Leavitt adequately explained how 
he could participate in such a violent 
assault.  

   The Court, on habeas, reviewed only 
to see if “some evidence” supported 
the Governor’s decision.  It found 
none.  Leavitt had depended on an al-
cohol-induced blackout defense to not 
remembering committing the offense.  
His Board psych evaluators agreed 

that alcohol could indeed induce such 
a memory loss.  The Governor had 
morphed this absence of memory into 
the dreaded absence of insight, and re-
versed the Board.  After reviewing the 
psych evaluations in depth, the Court 

found

In fact, Petitioner’s explanation 
actually comports with the re-
cord.  In 2011, Dr. Kalich opined 
that Petitioner had not “ad-
equately explored the possible 
connections between his his-
tory of violence in the military 
and the commission of the life 
crime.”  ...  Petitioner explained 
that this evaluator prompted 
him to reflect on the issue and 
to discuss it with close friends 
and family. ...  To an extent, the 
Governor now faults Petitioner 
for making the very connection 
between his military history and 
the life crime that his psycholo-
gist encouraged him to make.

Finally, in all psychological re-
ports that included a risk po-
tential for future dangerousness 
and which are included in the 
record, Petitioner was found to 
present a low risk of danger if re-
leased into the free community. 
“’In cases where psychological 
evaluation consistently indi-
cates that an inmate poses a low 
risk of danger to society, a con-
trary conclusion must be based 
on more than a hunch or mere 
belief that he should gain more 

insight in his past behavior.  The 
Board [or Governor] must point 
to evidence from which it is rea-
sonable to infer that the inmate’s 
lack of insight reveals a danger 
undetected or underestimated 
in the psychological reports.’”  
(Young, supra, 204 Cal.App.4th 
at p. 312, quoting Shaputis II, 
supra,  53 Cal.4th at p. 228.  The 
Governor did not do so here.

   Accordingly, the Court granted the 
writ, and when the Governor did not 
file an appeal, Leavitt walked out of 
DVI in early June.

DOUBLE MURDERER 
WINS REVERSAL 
OF GOVERNOR 

IN SUPERIOR COURT 

In re Douglas Real
Santa Clara County Superior Ct. Case 

No. 102102
 March 10, 2014

   The Governor reversed the Board’s 
grant of parole to Douglas Real, who 
had been convicted of two 1985 1st 
degree murders.  Real had been sen-
tenced to concurrent terms of 27-life.

   The Board found Real insightful 
and remorseful in 2012, and granted 
parole.  The Governor, in reversing, 
basically said he didn’t like Real’s past 
record of a burglary conviction and of 
drug dealing and didn’t believe Real 
had adequately explained how he now 
had insight.  Also added were the Gov-
ernor’s concerns about Real’s 115 his-
tory, which included three instances 
of contraband (tattoo paraphernalia) 
possession.  The most recent, in 2009, 
was reduced to an administrative 115, 
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Real from pg. 13  Amendment proscribes excessive 
sentences for youths.  Although these 
cases considered the issue for those 
youths sentenced to LWOP, the leni-
ency benefit has now been further 
opened for consideration of those 
whose sentences already include the 
possibility of parole.

   Specifically, Caballero requires the 
Board to consider whether the youth-
ful offender should be released based 
on “demonstrated maturity and reha-
bilitation.”  

Because the Caballero holding 
applies to those originally sen-
tenced to life without the possi-
bility of parole for non-homicide, 
a fortiori it applies to those who 
were originally given a chance of 
parole.  Furthermore, because 
Miller v. Alabama extended Gra-
ham v. Florida to homicide, the 
Caballero rule now applies to all 
persons coming before the Pa-
role Board.

To sum up, the recent authority 
of Miller v. Alabama and People 
v. Caballero now require that the 
Board and Governor consider 
“demonstrated maturity and 
rehabilitation” when making 
any parole suitability decision 
in a case involving the crime of 
youth.  Failure to do so can not 
be salvaged by application of the 
lenient “some evidence” rule be-
cause the mandate to consider 
youth is of independent consti-
tutional dimension.  When such 
youths are eligible for parole 
consideration, any applicable 
facts or factors flowing directly 
from their youth must figure 
prominently in the analysis of 
their suitability.

   The Court noted that the California 
Legislature has since embodied this 
case law into PC § 4801(c), starting 
in 2014.  The Court later went on to 
find that although the new law did not 

exist at the time of Silva’s earlier hear-
ing, the case law did, and was binding 
on the Board.  For that reason, the 
Court imposed the equivalent of PC § 
4801(c) on the Board, and ordered it 
to give Silva a new hearing consistent 
with this standard and with due pro-
cess.

IF A PRIOR STRIKE WAS 
ONLY LATELY DESIGNATED 

AS “SERIOUS” OR “VIOLENT”, 
IT STILL ACTS AS A BAR TO 

PROP. 36 RELIEF 

Braziel v. Superior Ct.
___Cal.App.4th ___; CA 2(7); Case 

No. B249830
 April 23, 2014

   
   Homer Braziel filed a notice of appeal 
from an order by the trial court deny-
ing his petition for recall of his sen-
tence under the three strikes law pur-
suant to Penal Code section 1170.126.  
Braziel’s case history is as follows.

   On May 6, 1999 the People 
charged Braziel by information 
with two counts of assault by 
means likely to produce great 
bodily injury (§  245, subd. (a)
(1); counts 1 and 4); assault with 
a deadly weapon, a knife (ibid.; 
count 2), a serious felony within 
the meaning of section 1192.7, 
subdivision (c)(23); and making 

and therefore did not constitute “use 
or threat of force or violence against 
another person.”  The Court found 
that this was not “rationally indicative 
of his current dangerousness” as re-
quired by Lawrence.

   The Court reviewed the hearing 
transcript, and the Governor’s letter, 
and found that the Governor had not 
articulated evidence in the record that 
related to Real’s current dangerous-
ness.  Not being “fully satisfied” with 
one’s insight didn’t rise to such an evi-
dentiary connection, the Court held.

   

Of interest to many lifers is Real’s chal-
lenge to the Board’s running his two 
concurrent terms consecutively.  The 
Board gave Real 30 years for the first 
murder, and another 13 for the sec-
ond.  The Court found this proper, cit-
ing 15 CCR §§ 2407(b) and 2411.

   Finally, Real challenged the Board’s 
granting him only 80 months credit.  
However, it made an interim “miscel-
laneous decision” wherein Real was 
given an additional 40 months.  With 
120 months credit, the court found 
that concern moot.

   The Court granted the writ, vacating 
the Governor’s reversal, and reinstat-
ing Real’s grant.  His prospective re-
lease date is now around 2018, subject 
to additional credits coming in the in-
terim, and subject to Plata court con-
siderations about advancing the re-
leases of lifers with prospective dates.
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a terrorist threat (now criminal 
threat, see People v. Moore (2004) 
118 Cal.App.4th 74, 78-79) 
(§  422; count 3).  The informa-
tion alleged that Braziel had two 
prior strike convictions (§§ 667, 
subds. (b)-(i), 1170.12) and five 
prior convictions for which 
he had served prison terms 
(§ 667.5, subd. (b)).  On August 
4, 1999 the jury found Braziel 
guilty on counts 1 through 3 and 
found true all prior conviction 
allegations.

 The trial court imposed 
three strikes sentences of 25 
years to life on all three counts.  
The court ordered that Braziel 
serve the sentences on counts 1 
and 3 concurrently and stayed 
sentence on count 2 pursuant to 
section 654.  The court also im-
posed four years under section 
667.5, subdivision (b), for a total 
term of 29 years to life.

 On May 7, 2013 Braziel 
filed a petition for recall of his 
sentence pursuant to section 
1170.126.  The trial court de-
nied his petition on the ground 
that one of his current offenses 
was a serious felony under sec-
tion 1192.7, subdivision (c)(38), 
making him ineligible for resen-
tencing.

   The issue here was, in considering a 
PC § 1170.126 bar to relief based on 
a “serious” or “violent” prior, whether 
the qualifying strike prior was desig-
nated as such an offense at the time of 
commission, or if it only became des-
ignated as a “serious/violent” offense 
at a later time.

Braziel was convicted on count 2 
of assault with a deadly weapon, 
which was and is a serious felony 
under section 1192.7, subdivi-
sion (c)(23), when the defendant 
personally uses a deadly weapon 
in the commission of the of-
fense.  The trial court imposed 

and stayed the sentence on that 
count pursuant to section 654.  
Count 3, making a terrorist/
criminal threat, was not a seri-
ous or violent felony at the time 
of Braziel’s conviction, but it is 
now (§  1192.7, subd. (c)(38)), 
because Proposition 21, effective 
March 8, 2000, added it to the list 
of serious felonies.  (See Mandu-
ley v. Superior Court (2002) 27 
Cal.4th 537, 577).  The issues in 
this proceeding are (1) whether, 
in determining if Braziel is eligi-

ble for recall of his three strikes 
sentence under Proposition 36, 
the court should consider the na-
ture of his crimes (i.e., whether 
they are serious and/or violent) 
at the time of commission or un-
der current law, and (2) whether 
Braziel is eligible for recall of a 
three strikes sentence on an in-
dividual count that is not a seri-
ous and/or violent felony, even 
if he is ineligible for recall of his 
three strikes sentences on other 
counts.

   Not surprisingly, the State argued 
that application of the new designa-
tion should be applied retroactively to 
older crimes.

The People argue that the pres-
ent-tense language of section 
1170.126, subdivision (e)(1), ev-
idences an intent that the court 
should use the current defini-
tions of serious and/or violent 

felonies in determining whether 
a defendant is eligible for recall 
of his three strikes sentence, and 
that, if any of the felonies for 
which a defendant is serving a 
three strikes sentence is a serious 
and/or violent felony, then the 
defendant is not eligible for re-
call of his sentence.  Braziel relies 
on section 1170.125 in support 
of his contention that the court 
should look to the definitions of 
serious and violent felonies at 
the time of commission in order 
to make that determination.  He 
also asserts that, even if one of 
the felonies for which he is serv-
ing a three strikes sentence is a 
serious and/or violent felony, he 
is eligible for recall of his sen-
tence on the other felonies.

   Braziel’s argument contra that the 
law prevented such retrospective ap-
plication of a new definition, did not 
square with the Court.

Section 1170.125 was amended 
by Proposition 36 and is part 
of the same statutory scheme as 
section 1170.126.  It provides 
that “for all offenses committed 
on or after November 7, 2012, 
all references to existing stat-
utes in Sections 1170.12 and 
1170.126 are to those sections as 
they existed November 7, 2012.”  
(§  1170.125.)  Braziel argues 
that “the plain language” of sec-
tion 1170.125 is that whether his 
“current conviction was a serious 
felony turns on the definition 
of it at the time of its commis-
sion.”  Relying on the history of 
section 1170.125, Braziel argues 
that “[t]he clear language of [the 
section] from its inception has 
required that new designations 
of serious and violent felonies 
are to be applied going forward, 
to offenses committed ‘after’ the 
effective date of the amendments 
to the lists of serious or violent 
felonies.”  Because changes to the 
designations of serious or vio-
lent felonies apply prospectively, 
the argument goes, they cannot 
be applied retrospectively to his 
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offenses.  Braziel argues that 
because his terrorist/criminal 
threats offense was not a serious 
or violent felony at the time of his 
conviction, the post-Proposition 
36 designations of serious and/
or violent felonies do not apply 
in determining whether he is 
eligible for recall of his sentence 
under section 1170.126.

 Section 1170.125 does not 
aid Braziel.  Section 1170.125 
states that it applies to “all of-
fenses committed on or after No-
vember 7, 2012.”  Braziel com-
mitted his offenses long before 
November 7, 2012.  Therefore, 
section 1170.125 by its terms 
does not apply to his offenses.

 Moreover, even if (contrary 
to the express terms of the stat-
ute) section 1170.125 applied 
to Braziel’s offenses, section 
1170.125 states that “all refer-

ences to existing statutes in Sec-
tions 1170.12 and 1170.126 are 
to those sections as they existed 
November  7, 2012.”  Thus, the 
references in section 1170.126, 
subdivision (e)(1), to serious 
and/or violent felonies as defined 
by section 667.5, subdivision (c), 
and section  1192.7, subdivision 
(c), would be to those statutes 
as they currently exist.  This lan-
guage directly contradicts the 
position taken by Braziel, who 
argues that the references to the 
statutes defining serious and/
or violent felonies in section 
1170.126 should be to those stat-
utes as they existed in 1999

   Likewise, Braziel’s argument that 
such a retrospective definition use 
violated ex post facto principles, was 
rejected.

Although Braziel does not ex-

plicitly argue that the trial court’s 
denial of his petition to recall his 
sentence violated his constitu-
tional right against ex post facto 
laws, that appears to be the the-
ory behind his argument.  There 
is, however, no ex post facto 
violation here.  Where a new 
law increases the punishment 
for an offense previously com-
mitted, the law must be applied 
prospectively in order to avoid 
violation of the ex post facto 
clause of the Constitution.  (John 
L. v. Superior Court (2004) 33 
Cal.4th 158, 172-173; Bourquez 
v. Superior Court (2007) 156 Cal.
App.4th 1275, 1286-1287.)  Sec-
tion 1170.125 in essence codifies 
this principle.  Section 1170.126, 
however, does not increase the 
punishment for a previously 
committed offense.  It makes 
certain defendants eligible for a 
decreased punishment.  

   The Court summarized its findings, 

Braziel-from pg. 15
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and denied Braziel relief.

We conclude that for purposes 
of determining whether an in-
mate is eligible for recall of his 
sentence and for resentencing 
under section 1170.126, subdivi-
sion (e)(1), the court determines 
whether “[t]he inmate is serving 
an indeterminate term of life im-
prisonment imposed pursuant to 
paragraph (2) of subdivision (e) 
of Section 667 or subdivision (c) 
of Section 1170.12 for a convic-
tion of a felony or felonies that 
are not defined as serious and/or 
violent felonies by subdivision 
(c) of Section 667.5 or subdivi-
sion (c) of Section 1192.7” based 
on the current versions of sec-
tion 667.5, subdivision (c), and 
section 1192.7, if they are differ-
ent from the versions in effect 
at the time of commission of or 
conviction for the felony.  In ad-
dition, in determining eligibility 
for recall of sentence, the court 
must look at all of the felonies for 
which an inmate is serving the 
current term, and if any of those 
felonies is serious and/or violent, 
the inmate is ineligible for recall 
of sentence.  Because Braziel is 
serving an indeterminate three 
strikes term for a serious and/
or violent felony, making a ter-
rorist/criminal threat, he is not 
eligible for recall of his sentence 
under section 1170.126.  The 
trial court did not err in denying 
his petition. 

   ****

FOUR PUBLISHED CASES 
EXAMINE THE MEANING OF 

“ARMED” DURING THE 
COMMISSION OF AN OFFENSE, 

AS IT APPLIES TO 
THIRD STRIKE LIABILITY

   Four published cases came down re-
cently from the Fifth District Court of 
Appeal, on the same date, wherein the 
question of the meaning of “armed,” as 
applied to three strikes cases and Prop. 
36 relief, was examined.  The following 
four summaries were written by the 
Central California Appellate Project, 
which provides a great public service 
with its regular on-line summaries of 
recent case law.  

   The distinction between these cases 
is narrow, and they bear close study 
by affected three-strikers.  The Fifth 
Circuit did a great job in analyzing 
and contrasting the issues in four si-
multaneous decisions.  Some of these 
cases are still being considered by the 
CA Supreme Court for review – so, 
be forewarned, the law of these cases 
might change!

People v. Superior Ct. 
(Martinez)

___Cal.App.4th ___; CA 5; Case 
No. F066967

 April 24, 2014

Case Holding: 
 
Three Strikes Reform Act (Proposi-
tion 36) petitioner was “armed with 
a firearm” within the meaning of the 
Act and disqualified from resentenc-
ing based on his conviction for pos-
session of a controlled substance while 
armed with a loaded, operable firearm 
(Health & Saf. Code, § 11370.1, subd. 
(a)). 

In 1997, Martinez was convicted of 
various offenses, including possession 
of a controlled substance while armed 
with a loaded, operable firearm. 
“Strike” priors were found true and he 
was sentenced to 25 years to life under 
the Three Strikes law. In 2012, he peti-
tioned the trial court for recall of sen-
tence and a new sentencing hearing 
under the Act (Pen. Code, § 1170.126). 
The trial court rejected the People’s ar-
gument that Martinez was ineligible 
and set a resentencing hearing. The 
People petitioned for a writ of prohi-
bition and/or mandate overturning 
the trial court’s ruling. Held: Petition 
granted. Under section 1170.126, sub-
division (e), an inmate is ineligible for 
resentencing if he or she was “armed 
with a firearm” within the meaning of 
Penal Code sections 667, subdivision 
(e)(2)(C)(iii) and 1170.12, subdivision 
(c)(2)(C)(iii). Martinez was “armed 
with a firearm” within the meaning 
of the Act based on his conviction for 
violating section 11370.1, subdivision 
(a), which prohibits possession of a 
controlled substance “while armed 
with a loaded, operable firearm.” The 
statute defines “armed with” as mean-
ing “having available for immediate 
offensive or defensive use.” Applying 
rules of statutory construction, the 
court adopted this definition for pur-
poses of the Act. Thus, a defendant 
was “armed with a firearm” and ineli-
gible for resentencing under the Act if 
he or she had the firearm available for 
immediate offensive or defensive use. 
The defendant may be armed within 
the meaning of the Act even if he or she 
did not physically carry the firearm on 
his or her person. Based on his section 
11370.1, subdivision (a) conviction, 
Martinez was ineligible for resentenc-
ing under the Act as matter of law. 
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People v. Superior 
Ct.(Cervantes)

___Cal.App.4th ___; CA 5; Case 
No. F066969

 April 24, 2014
 
Case Holding: 
 
Three Strikes Reform Act (Proposi-
tion 36) petitioner who was found to 
be “personally armed with a firearm” 
in the commission of his current of-
fense (Pen. Code, § 12022, subd. (c)) 
was armed with a firearm within the 
meaning of the Act and disqualified 
from resentencing. 

In 1996, Cervantes was convicted of 
various offenses, including possessing 
heroin for sale. The jury found true an 

allegation that Cervantes was person-
ally armed with a firearm in the com-
mission of the offense (Pen. Code, § 
12022, subd. (c)). “Strike” priors were 
found true and he was sentenced to 50 
years to life under the Three Strikes law. 
In 2012, he petitioned the trial court for 
recall of sentence and a new sentenc-
ing hearing under the Act (Pen. Code, 
§ 1170.126). The trial court rejected 
the People’s argument that Cervantes 
was ineligible and set a resentencing 
hearing. The People petitioned for a 
writ of prohibition and/or mandate 
overturning the trial court’s ruling. 
Held: Petition granted. Under section 
1170.126, subdivision (e), an inmate is 
ineligible for resentencing if he or she 
was “armed with a firearm” within the 
meaning of Penal Code sections 667, 
subdivision (e)(2)(C)(iii) and 1170.12, 

subdivision (c)(2)(C)(iii). Cervantes 
was “armed with a firearm” within the 
meaning of the Act based on the jury’s 
finding on the section 12022, subdivi-
sion (c) allegation. A person is “armed 
with a firearm” within the meaning of 
this statute if he or she “has the speci-
fied weapon available for use, either 
offensively or defensively.” (People v. 
Bland  (1995) 10 Cal.4th 991, 997.) 
Applying rules of statutory construc-
tion, the court adopted this defini-
tion for purposes of the Act. Thus, a 
defendant was “armed with a firearm” 
and ineligible for resentencing under 
the Act if he or she had the firearm 
available for immediate offensive or 
defensive use. The defendant may be 
armed within the meaning of the Act 
even if he or she did not physically 
carry the firearm on his or her person. 

‘Armed’ Cases-from pg. pg. 17
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Based on the true finding on the sec-
tion 12022, subdivision (c) allegation, 
Cervantes was ineligible for resen-
tencing under the Act as matter of law.  

People v. Blakely
___Cal.App.4th ___; CA 5; 

Case No. F067590
 April 24, 2014

 
Case Holding:
  
A conviction of being a felon in pos-
session of a firearm does not auto-
matically disqualify an inmate from 
resentencing under the Three Strikes 
Reform Act (Proposition 36); the 
arming exclusion applies only if the 
firearm was available for offensive or 
defensive use.

  In 2004, Blakely was charged with 
drug and firearm offenses after he 
fatally shot a man in self-defense. As 
part of a slow plea, he stipulated that 
he had possession of a handgun on 
the day of the killing and stipulated 
to the existence of two “strike” pri-
ors. The court found him guilty of be-
ing a felon in possession of a firearm 
(former Pen. Code, § 12021, subd. (a)
(1)), found the strike priors true, and 
sentenced him to 25 years to life un-
der the Three Strikes law. In 2012, he 
petitioned the trial court for a recall 
of sentence under the Act (Pen. Code, 
§ 1170.126). After a hearing, the trial 
court concluded that Blakely was in-
eligible for resentencing because he 
was armed with and used a firearm 
in the commission of his current of-
fense. Blakely appealed. Held: Re-
manded for a new eligibility hearing. 
Under section 1170.126, subdivision 
(e), an inmate is ineligible for resen-
tencing if he or she was “armed with a 
firearm” within the meaning of Penal 

Code sections 667, subdivision (e)(2)
(C)(iii) and 1170.12, subdivision (c)
(2)(C)(iii). Cases and statutes have 
defined “armed with a firearm” to 
mean “having a firearm available for 
use, either offensively or defensively.” 
Under this definition of armed, a sec-
tion 12021, subdivision (a)(1) con-
viction does not automatically dis-
qualify an inmate from resentencing 
under the Act. This statute prohibits 
a felon from owning or possessing a 
firearm, or having custody or control 
of any firearm. A person may have 
control of a firearm even if it is not 
available for use. The conclusion that 
possessing a firearm does not neces-
sarily constitute being armed with a 
firearm comports with the electorate’s 
intent in enacting Proposition 36. 
 
Factors that disqualify an inmate 
from resentencing under the Act 
do not need to be pled and proved. 
During the hearing on Blakely’s pe-
tition, the trial court decided that it 
could look to the overall facts and 
circumstances of the case to deter-
mine whether Blakely was armed and 
therefore ineligible for resentencing. 
On appeal, Blakely argued that the 
trial court erred by considering facts 
that were neither pled nor proved to 
find him ineligible for resentencing. 
The court disagreed. “[A] disqualify-
ing factor contained in section 667, 
subdivision (e)(2)(C)(iii) or section 
1170.12, subdivision (c)(2)(C)(iii) 
need not be pled and proved in the 
sense of being specifically alleged in 
an accusatory pleading and expressly 
either found by the trier of fact at trial 
of the current offense or admitted by 
the defendant.” While the Act requires 
the prosecution to plead and prove 
disqualifying factors when an initial 
sentencing occurs after the Act’s ef-
fective date, section 1170.126 does 
not impose the same requirements 

in connection with resentencing an 
inmate already sentenced as a three 
strike offender. Disqualifying factors 
may be shown through a formal ele-
ment of the offense or enhancement, 
or the evidence presented at trial or 
during the plea proceedings. The 
court may also examine relevant, re-
liable, and admissible portions of the 
record of conviction. The court re-
jected Blakely’s argument that an in-
mate seeking resentencing under the 
Act has a Sixth Amendment right to 
a jury determination on disqualifying 
factors. (See People v. Superior Court 
(Kaulick)  (2013) 215 Cal.App.4th 
1279.)  Kaulick’s  reasoning applies to 
the initial eligibility determination. A 
finding that an inmate is not eligible 
for resentencing does not increase 
or aggravate the inmate’s sentence.   

Advertisement
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People v. Osuna
___Cal.App.4th ___; CA 5; Case 

No. F067498
 April 24, 2014

 
 
Case Holding: 
 
Third strike offender was not eligi-
ble for resentencing under the Three 
Strikes Reform Act (Proposition 36) 
because he was actually holding a 
handgun during the unlawful posses-
sion of that firearm. 

In 2010, a jury convicted Osuna of be-
ing a felon in possession of a firearm 
(former Pen. Code, § 12021, subd. (a)) 
and obstructing a peace officer. Seven 
prior “strikes” were found true and 
he was sentenced to 25 years to life 
under the Three Strikes law. In 2013, 
he petitioned the trial court for re-
call of sentence and a new sentencing 
hearing under the Act (Pen. Code, § 
1170.126). The trial court denied the 
petition, concluding that the jury nec-
essarily found that Osuna was armed 
with a firearm within the meaning of 
the Act, and Osuna appealed. Held: 
Affirmed.  Although a section 12021, 
subdivision (a)(1) conviction does 

not automatically disqualify an in-
mate from resentencing under the 
Act (see the summary for  People v. 
Blakely,  F067590 for the court’s rea-
soning on this point), the facts of de-
fendant’s case support a finding that 
Osuna had a firearm available for of-
fensive or defensive use and was there-
fore ineligible for resentencing. The 
court determined that it could con-
sider the appellate opinion affirming 
Osuna’s conviction and, according to 
the opinion, Osuna was actually hold-
ing a handgun during the offenses. 
[Editor’s Note: In a footnote, the court 
noted that it was not presented in this 
case with the issue of vicarious arm-
ing, which exists when a defendant 
who is not personally armed is a prin-
cipal in a crime and another principal 

is armed, possibly without 
the defendant’s knowledge.]   
 
A “facilitative nexus” be-
tween the arming and the 
underlying felony is not re-
quired.  Osuna argued that 
there must be an underlying 
felony to which the firearm 
possession is “tethered” or to 
which it has some “facilitative 
nexus” in order to be disquali-
fied from resentencing under 
the Act. The court rejected 
this argument. The Act dis-

qualifies an inmate from eligibility for 
resentencing if he or she was armed 
with a firearm “[d]uring  the commis-
sion of ” the current offense. During is 
defined as “throughout the continu-
ance or course of ” or “at some point 
in the course of.” This requires a tem-
poral nexus between the arming and 
the underlying felony, not a facilitative 
nexus, and the two are not the same. 
(People v. Bland (1995) 10 Cal.4th 991, 
1002.) Although there was no facili-
tative nexus between the arming and 
Osuna’s possession of the firearm, 
there was a temporal nexus. The court 
distinguished Penal Code section 
12022, which imposes an additional 
prison term for anyone “armed with a 
firearm in the commission of a felony” 
and does require a facilitative nexus.   
 
Factors that disqualify an inmate 
from resentencing under the Act 
do not need to be pled and proved. 
Osuna also argued that the factors 
disqualifying him from resentencing 
had to be pled and proved. The court 
rejected this argument. (See the sum-
mary for People v. Blakely, F067590 for 
the court’s reasoning on this issue.)
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SIX NON-PUBLISHED CASES 
EXAMINE THE MEANING OF 

“ARMED” DURING 
THE COMMISSION 

OF AN OFFENSE, 
AS IT APPLIES TO 

THIRD STRIKE LIABILITY

People v. Joe Haynes
___Cal.App.4th ___; CA 5; Case No. 

F067275
 April 24, 2014

 

People v. Mario Lara
CA 5; Case No. F067500

 April 24, 2014
 

People v. Michael Peden
CA 5; Case No. F066899

 April 24, 2014
 

People v. Daniel Rivas
CA 5; Case No. F067065

 April 24, 2014
 

People v. Anthony Smith
CA 5; Case No. F067404

 April 24, 2014
 

People v. Alfonso Uribe
CA 5; Case No. F067245

 April 24, 2014

   The question of what constitutes an 
“armed” allegation as it relates to Prop. 
36 resentencing eligibility has become 
a hot topic in the courts.  In addition to 
the four published cases above, in the 
past two months there were an addi-
tional six non-published cases dealing 
with the same question.  These are list-
ed above for reference.  However, the 
four published cases reported above 
should gain the CA Supreme Court’s 
attention towards resolving any incon-
sistencies among the appellate rulings.

BECAUSE OF THESE 
INCONSISTENCIES, IT IS 

IMPORTANT FOR ANYONE 
SIMILARLY AGGRIEVED TO 

FILE A RESENTENCING 
APPLICATION UNDER 
PROP. 36 BEFORE THE 

NOVEMBER 2014 CUT-OFF, 
SO AS TO 

PRESERVE THEIR RIGHTS 
PENDING ANY PROTRACTED 

LITIGATION ON THIS ISSUE.

****

LATER CONVICTION THAT IS 
INELIGIBLE FOR PROP. 36 

RELIEF APPLIES 
RETROACTIVELY TO BAR 

RELIEF FROM EARLIER THIRD 
STRIKE CONVICTION

People v. Dunckhurst
___Cal.App.4th ___; CA 3; Case No. 

C074341
 May 30, 2014

   Stephen Dunckhurst was serving a 
three strikes sentence handed down 
in 2005.  Lately, he requested Prop. 
36 relief because his priors were not 
qualifying “serious” or “violent” ones.  
He would have succeeded, but for one 
misfortune.  It turns out that he was 

later (in 2010) convicted, while in 
prison, of violating PC § 4500 (assault 
on an inmate while in state prison), 
for which he garnered another three 
strikes life sentence.  In this unusual 
case, his application for Prop. 36 relief 
for the first three-strikes conviction 
was rejected because he had suffered 
the subsequent serious/violent con-
viction.  His plea to the court to not 
consider his subsequent conviction as 
a “prior” was denied.

In 2005, the trial court sen-
tenced Dunckhurst to an aggre-
gate term of 33 years to life in 
prison.  The sentence consisted 
of a three strikes (§§ 667, subds. 
(b)-(i), 1170.12) sentence of 25 
years to life for unlawful driv-
ing or taking of a vehicle (Veh. 
Code, § 10851, subd. (a)) in case 
No. 05F1322, and an eight-year 
sentence (the three-year upper 
term doubled plus two years for 
two prior prison term enhance-
ments) for possession of a deadly 
weapon by a prisoner (§ 4502) in 
case No. 05F4161. 

In 2010, the Kings County Su-
perior Court sentenced Dunck-
hurst to a consecutive term of 
30 years to life for assault on an 
inmate with a deadly weapon or 
by means of force likely to cause 
great bodily injury, with two 
strikes, and a great bodily injury 
enhancement (§  12022.7, subd. 
(a)).  The sentence consisted 
of nine years to life tripled plus 
three years for the enhancement.

   Dunckhurst argued that it was er-
ror to conclude that he is ineligible for 
resentencing on his 2005 conviction 
for unlawful taking of a vehicle due to 
his “subsequent” 2010 conviction for 
assault on an inmate.  His argument 
focused on the language of the trial 
court’s denial order which character-
ized the 2010 Kings County convic-
tion as a “subsequent” conviction.  He 
argued his assault conviction cannot 
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be treated both as a “subsequent” con-
viction and a “prior” conviction.

   On its face, this argument sounds 
compelling.  But the Court of Appeal 
disagreed.

Dunckhurst contends he is eli-
gible for resentencing because 
he did not yet have a disqualify-
ing prior conviction at the time 
he received the sentence he now 
seeks to recall.  He argues the 
disqualifying conviction can-
not be “prior” unless it preceded 
the conviction that resulted in 
the indeterminate sentence un-
der the three strikes law.  We 
disagree, and conclude that the 
disqualifying “prior” conviction 
need only occur before the court 
decides whether the inmate is 
eligible for resentencing under 
the Act.

   The Court ultimately found that the 
critical “timing” element was his status 
at the time of the application for recall 
under Prop. 36, not the time his first 
(or second) conviction occurred.

Dunckhurst argues the term 
“prior conviction” in section 
1170.126 must be given the 
same meaning as in the three 
strikes law; the prior conviction 
must occur before the offense 
for which the defendant is sen-
tenced under three strikes.  He 
relies on People v. Flood (2003) 
108 Cal.App.4th 504 (Flood).  In 
Flood, this court held the three 
strikes law did not apply where 
defendant committed the al-
leged strike in Washington af-
ter he committed the California 
offense (for which he was being 
sentenced).  (Id. at pp. 507-508.)  
But Flood is of no assistance to 
Dunckhurst.  At issue in Flood 
was the provision that the three 
strikes law applies to persons 
who “commit a felony and have 

been previously convicted of one 
or more serious and/or violent 
felony offenses.”  (§  667, subd. 
(b).)  There, the time for deter-
mining the previous conviction 
was the time defendant commit-
ted the felony for which he was 
being sentenced; the strike had 
to be a conviction that occurred 
before the commission of the 
current felony.  (Flood, supra, at 
pp. 507-508.)  Here, we are con-
cerned with the time of decision 
on Dunckhurst’s petition for re-
call of sentence.  His disqualify-
ing felony conviction must occur 
prior to that time.  It did.

   
   Accordingly, Dunckhurst’s otherwise 
valid claim for Prop. 36 relief consid-
eration for his first third-strike convic-
tion was foreclosed by the existence 
of his second third-strike conviction.  
Stated in numerical terms, the in-pris-
on assault incident ultimately cost him 
63 years to life.

15-YEAR-OLD SPECIAL 
CIRCUMSTANCE MURDERER'S 

50-YEAR-TO-LIFE SENTENCE 
IS NOT CRUEL AND UNUSUAL 
BECAUSE HE WILL RECEIVE A 
PAROLE HEARING AFTER 25 

YEARS IN CUSTODY

People v. Jaime Gonzalez
___Cal.App. 4th ___; CA 4(3), Case 

No. G047199
 April 30, 2014

   Jaime Gonzalez was 15 years old 
when he shot a rival gang member 
to death in 2003.  He was convicted 
of first degree murder with a gun use 
allegation and a gang special circum-
stance allegation. He received 25 years 
to life each for the murder and gun 
use. On appeal he claimed the 50-year 
term was the equivalent of a mandato-
ry LWOP sentence and thus cruel and 
unusual punishment (citing  Miller v. 
Alabama (2012) __ U.S. __). 

   The Court of Appeal affirmed.  Mill-
er held that a mandatory LWOP sen-
tence may not be imposed on a juve-
nile defendant even in a murder case 
because of the distinctive attributes 
of minors require special consider-
ation.  In People v. Caballero (2012) 55 
Cal.4th 262, the court held a de facto 
LWOP term in a nonhomicide case 
implicates the same considerations. 
The same analysis should apply equal-
ly in a homicide case. 

   Here, relief was rejected, because SB 
260 effectively modified his sentence.  
New PC § 3051(b)(3) provides for a 
parole hearing in the 25th year of in-
carceration for juvenile offenders like 
Gonzalez. Thus his sentence does not 
implicate the  Miller  ban on LWOP 
terms for juveniles or Caballero's hold-
ing regarding de facto LWOPs. 

   One of Gonzalez’ claims was dispro-
portionality of his sentence.  Although 
he failed to raise it on appeal, he al-
leged ineffective assistance of appellate 
counsel, as his gateway to review.  The 
Court rejected this claim, noting that 
even if it were to “hear” the issue, he 
would lose on the merits.

As before, SB 260 is relevant here 
in our analysis of Gonzalez’s 
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as-applied disproportionality 
challenge because his effective 
punishment does not include 
or even approach life in prison 
without the possibility of parole.  
We conclude that even if counsel 
had raised the challenge Gonza-
lez now faults him for omitting, 
there is no possibility on the 
record presented on appeal he 
would have received in the trial 
court a sentence with an earlier 
parole eligibility date than under 
SB 260.  A direct perpetrator act-
ing without any provocation, he 
personally pulled the trigger to 
commit first degree murder in a 
callous, senseless gang “turf ” hit, 
tracking his defenseless victim 
down after an initial encounter.  
His offense with enhancements 
ordinarily would preclude parole 
eligibility for 50 years.  Nothing 
in the record on appeal suggests 
he was an “unusually immature 
youth” (Dillon, supra, 34 Cal.3d 
at p. 488) or that other mitigat-
ing circumstances so dimin-
ished his culpability or showed 
such a likelihood of reform that 
SB 260’s parole date was consti-
tutionally insufficient.  Gonza-
lez’s actions over the next eight 
years after he murdered Cena 
demonstrated neither remorse, 
nor reform, but instead a hard-
ening criminality in committing 
additional felonies, including as-
saulting a peace officer.  His ap-
pellate challenge therefore fails

PC § 190.5 DOES NOT 
CREATE PRESUMPTIVE LWOP 

PUNISHMENT FOR 
JUVENILE SPECIAL 

CIRCUMSTANCE 
MURDERER 

People v. Luis Angel Gutierrez
___CA 4th ___; CA Supreme Ct., 

Case No. S206365
 May 5, 2014

   Reflecting again on the US Supreme 
Ct. case in Miller v. Alabama, the Cali-
fornia Supreme Court applied Miller’s 
youth-mitigation considerations to 
CA Penal Code § 190.5.  That sentenc-
ing statute that prescribes a murder-
with-special-circumstances convic-
tion as presuming an LWOP sentence, 
but permitting a 25-life sentence.  To-
day, the CA Supreme Court recon-
strued the law to require just the oppo-
site, in the case of a youthful offender.

The two 17-year-old offenders 
in these cases were convicted of 
special circumstance murder and 
sentenced to life imprisonment 
without the possibility of parole 
under Penal Code section 190.5, 
subdivision (b) (hereafter sec-
tion 190.5(b)).  Section 190.5(b) 
provides that the penalty for 
16- or 17-year-old juveniles who 
commit special circumstance 
murder “shall be confinement in 
the state prison for life without 
the possibility of parole or, at the 
discretion of the court, 25 years 
to life.”  For two decades, since 
People v. Guinn (1994) 28 Cal.
App.4th 1130 (Guinn), section 
190.5(b) has been construed by 
our Courts of Appeal and trial 
courts as creating a presumption 
in favor of life without parole as 
the appropriate penalty for ju-
veniles convicted of special cir-
cumstance murder.

After defendants were sentenced, 
the United States Supreme Court 

ruled that “mandatory life with-
out parole for those under the age 
of 18 at the time of their crimes 
violates the Eighth Amend-
ment’s prohibition on ‘cruel and 
unusual punishments,’  ” relying 
extensively on differences be-
tween juveniles and adults with 
regard to their culpability and 
capacity for change.  (Miller v. 
Alabama (2012) 567 U.S. __, __ 
[132 S.Ct. 2455, 2460] (Miller).)  
We granted review to determine 
whether a presumption in favor 
of a sentence of life without pa-
role under section 190.5(b) vio-
lates the Eighth Amendment to 
the United States Constitution 
under the principles announced 
in Miller.

As explained below, we hold that 
section 190.5(b), properly con-
strued, confers discretion on a 
trial court to sentence a 16- or 
17-year-old juvenile convicted of 
special circumstance murder to 
life without parole or to 25 years 
to life, with no presumption in 
favor of life without parole.  We 
further hold that Miller requires 
a trial court, in exercising its 
sentencing discretion, to consid-
er the “distinctive attributes of 
youth” and how those attributes 
“diminish the penological justifi-
cations for imposing the harsh-
est sentences on juvenile offend-
ers” before imposing life without 
parole on a juvenile offender.  
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(Miller, supra, 567 U.S. at p.  __ 
[132 S.Ct. at p. 2465].)  Because 
the sentencing regime created by 
section 190.5(b) authorizes and 
indeed requires consideration 
of the distinctive attributes of 
youth highlighted in Miller, we 
find no constitutional infirmity 
with section 190.5(b) once it is 
understood not to impose a pre-
sumption in favor of life without 
parole.

Because the two defendants here 
were sentenced before Miller in 
accordance with the interpreta-
tion of section 190.5(b) prevail-
ing at the time (see Guinn, supra, 
28 Cal.App.4th at p.  1142), we 
remand for resentencing in light 
of the principles set forth in Mill-
er and this opinion.

The Court went on further to find 
that recently enacted PC § 1170(d)(2), 

which permits an under-18-sentenced 
LWOP to petition for resentencing, 
did not by itself cure the constitu-
tional infirmities arising from the 
Guinn-based LWOP presumption. 
Such a person is entitled to a consti-
tutionally required alternative to an 
LWOP sentence at the outset, not as 
an after-the-fact corrective procedure.  

NO WENDE AUTOMATIC 
REVIEW RIGHT ATTACHES TO 

ABANDONED APPEAL OF 
PROP. 36 DENIAL ORDER

People v. Melvin Anderson
CA 3, Case No. C073576

 May 1, 2014

   As reported in earlier issues of CLN, 
the CA Supreme Ct. is reviewing the 
inconsistent conclusions of courts of 
appeal below as to whether there ex-
ists a right to an appeal of the denial 
of Prop. 36 relief under PC § 1170.126.  
(See: Teal v. Superior Court (2013) 217 
Cal.App.4th 308, review granted July 
31, 2013, S211708, and In re Martinez 
(2014) 223 Cal.App.4th 610, review 
granted May 14, 2014, S216922.)  This 
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case adds to the fray, by further de-
claring that the “automatic” review of 
a case by the appellate court wherein 
the prisoner’s attorney declares he 
finds no arguable issues from which to 
raise an appeal, is not available in a PC 
§ 1170.126 denial case.

Defendant Melvin W. Anderson 
appeals from the denial of his 
petition for recall and resentenc-
ing pursuant to the Three Strikes 
Reform Act of 2012 (the Act).  
(Pen. Code, § 1170.126.) We ap-
pointed counsel to represent de-
fendant on appeal.  Counsel filed 
an opening brief setting forth the 
facts of the case and asking this 
court to review the record and 
determine whether there are any 
arguable issues on appeal.  (Peo-
ple v. Wende (1979) 25  Cal.3d 
436 (Wende).)  Counsel also ad-

vised defendant that he had a 
right to file a supplemental brief 
within 30 days of the date of 
filing the opening brief.  More 
than 30 days elapsed and we re-
ceived no communication from 
defendant.

 We conclude defendant is 
not entitled to Wende review 
on an appeal from the denial 
of his petition for recall and re-
sentencing pursuant to the Act.  
This is not defendant’s first ap-
peal as of right from a criminal 
conviction, and there is no in-
dependent due process right to 
Wende review in this particular 
context.

 Accordingly, because ap-
pointed appellate counsel filed 
a brief indicating that there are 
no arguable issues on appeal, we 
will dismiss the appeal as aban-
doned.

 
DUAL CONVICTIONS OF FIRST 

AND SECOND DEGREE 
BURGLARY DO NOT SUPPORT 

THIRD-STRIKE 
CONVICTIONS ON BOTH

People v. Oscar Machado
___ Cal.App.4th ___; CA 2(1), Case 

No. B249557
 May 30, 2014

   Oscar Machado was convicted in 
1998 of both first degree burglary and 
second degree burglary.  For each of 
those latest convictions, he was sen-
tenced to consecutive terms of 25-
life.  The trial court presumed that if 
you had one qualifying third-strike 
new conviction, that that swallowed 
the whole case and therefore all third-
strike convictions at that time would 
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get the 25-life treatment.  Machado ap-
pealed, and argued that only one (the 
first degree case) of his “new” convic-
tions should be subject to a non-Prop. 
36 eligible 25-life sentence, but that 
the second degree burglary case, which 
is eligible under PC § 1170.126, is not 
so constrained.  The Court of Appeal 
agreed, and, in this published opinion, 
reversed and remanded to the trial 
court to consider his second degree 
burglary third-strike conviction under 
Prop. 36.

Defendant Oscar Machado ap-
peals from an order denying 
his petition for Proposition 36 
resentencing pursuant to Pe-
nal Code section 1170.126 with 
respect to one of the two 1998 
commitment offenses for which 
he received consecutive third-
strike terms of 25 years to life.

 Although defendant recog-
nizes he is ineligible for resen-
tencing with respect to his first 
degree burglary conviction be-
cause it was a “serious” offense, 
he contends the trial court erred 
by concluding he was ineligible 
with respect to his second degree 
burglary conviction.  We agree.  

Although section 1170.126 does 
not address eligibility for re-
sentencing where a petitioner’s 
commitment offenses include 
both a felony categorized as seri-
ous or violent and a felony that 
is not so categorized, a conclu-
sion that nonserious/nonviolent 
offenses are eligible for resen-
tencing (absent other disquali-
fying factors) is consistent with 
the language of the statute and 
would advance the voters’ intent 
in enacting Proposition 36.

   Accordingly, anyone in prison under 
such a dual conviction status should 
seek counsel to raise this issue prior to 
the end of the Prop. 36 two-year ap-
plication period in November of 2014.

  

TWO INCONSISTENT 
PUBLISHED CASES 

INVOLVING 
RETROACTIVITY 

OF 
MILLER V. ALABAMA 

GRANTED REVIEW IN 
CA SUPREME COURT

As predicted in the last CLN, the fol-
lowing two cases, which involve the 
question of retroactivity in the ap-
plication of Miller v. Alabama, but 
reached apparently opposite conclu-
sions, were granted review on June 11, 
2014 by the CA Supreme Court.  As a 
result, they are NOT CITABLE at the 
present time.

In re Clyde Rainey
___Cal.App.4th ___; CA 1(1); Case 

No. A138921
 February 28, 2014

People v. Tyrus Franklin
___Cal.App.4th ___; CA 1(3); Case 

No. A135607
 February 28, 2014

Advertisement

   Machado from pg. 25
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STATE TO JUDGES: 
WE’RE WORKIN’ ON IT

On May 15 the CDCR, as required, issued a status report 
to the 3 federal judge panel on the efforts to reach the 
population cap set by those judges.  Interesting reading, 
especially if one knows a bit of the back story, not 
presented to the judges, about just how well the efforts 
of the state are going.  Herewith, some of the salient 
points, with emphasis on those efforts that affect lifers.

REENTRY HUBS: The state has established ‘reentry hubs’ 
in 10 prisons: Avenal, CIM, CMC, CTF, Chuckawalla, 
Ironwood, SATF, CIW, CCWF and the ‘new’ Folsom 
Women’s Facility (FWF).  Three more will be added, with a 
contractor already engaged to provide reentry programs 
at Lancaster and additional plans for High Desert and VSP.

Just how these ‘reentry hubs’ will affect lifers is not yet 
fully known, with the exception that in at least one of the 
above named ‘hubs’ lifers are being transferred out on a 
wholesale basis to accommodate yard flips.

SB 260: Perhaps the most effective in terms of lifers, CDC 
reported to the judges that 82 SB 260 (Youth Offender 
Parole Hearings) were held between January, the 
implementation of SB 260 and the end of April.  The grant 
rate of hearings under SB 260 is significantly higher than 
regular parole hearings, a trend we hope will continue.  In 
addition, the CDC noted that 10 youthful offenders who 
received parole grants prior to the January start date of 
SB 260 had, as of May 15, been released as a result of 
term calculations being eliminated.

FUTURE DATE RELEASES:  As agreed to in the settlement, 
the state is working to identify inmates who have been 
granted parole but their release date calculated in the 
future.  As of May 2014, 3 such inmates have been 
released.  According to the report, “Once eligible inmates 
are identified, the State works with the inmates to update 
their parole plans, if needed, and verifies their existing 
parole plans,” and then effectuates release.

ELDER PAROLE: The report claims the CDC is continuing to 
develop ways of “tracking eligible offenders and a systemic 
methodology for scheduling and tracking hearings.”  A 
convoluted way of saying they’re trying to find old inmates, 
60 and over, who have been in 25 or more years and get 
them to hearings.  The report notes, however, that many 
who would qualify for elder parole consideration are lifers 
already in the BPH hearing schedule.

MEDICAL PAROLE: The state reports it is working with the 
federal Receiver’s Office overseeing inmate medical care 
to identify medically eligible inmates and process them for 
parole hearings.  CDCR assured the court it was “working 
with BPH to improve and streamline tracking systems to 
ensure the most efficient process.”  While CDC has never 
been known for efficiency, it is true that the BPH’s lifer 
tracking system, LSTS, is undergoing considerable changes 
and upgrades.

THIRD STRIKERS: As the result of Prop. 36 passed by 
voters last November the 3 Strikes law was revised to 
allow certain “non” 3 strikes lifers (non-sexual, non-
violent, non-serious) to be resentenced.  As of May the 
state reports some 1,726 former lifers had been released 
via this avenue.

OTHER REMEDIES: Other state actions to meet the 
population cap that have less impact on lifers include 
increasing the number of contract custody beds in 
California (by terms of the agreement no more prisoners 
than the 8,000+ currently out of state can be sent to 
out-state facilities) at California City, county jails and 
modified community correctional facilities.  As of mid-
May the California City complex, suffering from reports 
we are receiving, a myriad of problems, including no 
programming, no religious services and sketchy visiting, 
housed over 1,700 inmates with another 600 or so 
scheduled to join the fun by the end of June.

Politics/Courts
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Good time credit increases for second-strikers in the “non” categories and minimum custody prisoners increased 
from 20% to one third, leading to the release as of April of 289 inmates.  Also under development are policies and 
procedures to determine eligible non-violent second strikers who have served at least 50% of their sentence can be 
considered for parole.

Alternative custody programs for female inmates are being expanded, with an 82 bed facility in San Diego on line for 
opening this summer and the search is reportedly underway for additional sites for such female programs.

The state is to report to the judges periodically on the progress of population cap reduction strategies.  As we are able 
to access these reports, we will pass along the information available.

LSA/CLN
WHAT WE NEED

We get many letters from prisoners offering the help LSA/CLN in any way they can, usually offering to send us the 
transcripts of their hearings.  Transcripts are indeed one of the best ways we have, absent actual attendance at the parole 
hearings, of keeping up on what is going on, both with individual commissioners and other suitability issues.

But, please don’t send us your transcripts.  We already have enough paper copy transcripts to make end tables for the 
lamps in our office.  If we had lamps.  Not only are paper copies bulky and heavy, we know it is often difficult for prison-
ers to get copies made and we certainly don’t want anyone to send us their only copy.  We can retrieve transcripts from 
the BPH electronically, by email, in usually a few hours or a day.

This is a right we fought hard for and enjoy using.  When LSA first began asking to review transcripts (under the old 
regime) we were forced to pay to look at the electronic versions at the BPH office.  Yes, we paid simply to look at the 
documents, which, by law, are public record.  Paid under protest—every check for payment was embellished with the 
mantra “Paid Under Protest.”  

And we complained about this lack of transparency in government to any ear that would listen, including those in legis-
lative offices and the media.  And, apparently someone listened.  With the advent of a new administration at BPH a few 
years ago, we, and most other citizens, can now receive hearing transcripts by email—much faster, easier and certainly 
less clutter-producing, not to mention saving a few hundred trees.

What we do need copies of, however, are CRA and SRA documents and those ‘updated’ risk assessments done in con-
junction with SB 260 hearings.  Those we cannot access, as they are not considered public documents, but they are an 
important part of evaluating how the board is coming to decisions and how within the law the process remains.

If you or your attorney has asked for a new CRA for any reason and the request has been declined, we’d like that infor-
mation also, along with any documentation as to the reason for the refusal.  Those who receive an update to their CRA 
prior to an SB 260 hearing, or if you didn’t get such an update prior to your SB 260 hearing, we want to know that too, 
whether or not you were found suitable.

If you are willing to share those evaluations, and we are very judicious about how they are used, with all identifying 
information redacted, we and other lifers who might be helped, would greatly appreciate that sharing.  If you have only 
one copy and want it back, just include a note explaining that and we will send them back to you.  

Send your CRAs, updates and other relevant material to LSA at PO BOX 277, Rancho Cordova, CA. 95741 and write 
CRA on the envelope.  We thank you in advance



        Volume 10   Number 3 #567    May/June  2014 CALIFORNIA   LIFER   NEWSLETTERTM

29

SUITABLE INMATES’ 
‘EARLY RELEASE’ STILL ON HOLD

As part of the settlement agreement between the Brown administration and the 3 federal judges monitoring 
California prison population levels, the state agreed to identify those lifers who have already been found 
suitable for parole, but whose release date was calculated at a future time.  This would be the only ‘early 
release’ available to lifers.

As might be imagined, there is much interest in when and how these ‘early releases’ will be accomplished, so 
LSA reached out recently to Howard Moseley, Chief Legal Counsel for the BPH.  Moseley, in a carefully and 
lawyerly worded statement, acknowledged that these releases are indeed part of the population reduction 
plan, but added, 

 “We have begun implementing this measure 
and updating the court on a monthly basis.  As you 
know, this is only one small part of an extensively 
litigated case.  While we are cognizant of the 
importance of these decisions on the individuals 
impacted, we are unable to provide additional details 
about these deliberations due to the ongoing litigation.  
We assure you that we are continuing to consider 
inmates eligible under this provision of the court order 
and will make information available as we notify the 
court of our progress.”

So—stay tuned.  You can be assured we won’t forget 
to ask again.  And again.

EARLY RELEASE DECIDER NAMED

If CDCR fails to meet agreed upon population levels at the designated time periods, the much bally-hooed, 
fear mongered and talked about early releases of prisoners will be overseen by a retired appellate court 
judge from Los Angeles.  Former judge Elwood Lui was recently named by the 3 judge panel to make the 
decision as to how many inmates and which ones to release, should the state fail meet the agreed upon 
levels and time frames. 

Lui, became a partner in the law firm of Jones Day in 1987 when he left the state Court of Appeals.  Lui will 
receive no pay for his work but will be reimbursed for expenses.  In addition to naming Lui as the Compliance 
Officer the judges overseeing the prison population settlement declared Lui’s communications with the court 
would be “confidential and privileged,” thus putting reports on the state’s progress in reducing the population 
out of public view.  

Both plaintiffs, prisoners’ attorneys, and the state submitted names of potential officers to the court for 
review; Lui was included on the state’s list of nominees and was described as “eminently qualified” for the 
position due to his “firsthand experience in evaluating individuals’ risk to society.”

The state’s first deadline is June 30, 2014 when the population level can be no more than 118, 270 inmates 
for the state in be in compliance.

Politics/Courts
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PB SHU SUIT GAINS 
CLASS ACTION STATUS

The suit by inmates housed in virtual solitary 
confinement in Pelican Bay’s infamous SHU was 
grated class action status by a federal judge in 
Oakland in early June.   The class action status is 
narrowed to only those SHU inmates not accepted 
into the CDCR’s step-down program.

Of the 10 original filers, 5 have been moved to 
other facilities as part of the step-down process, but 
the class action ruling by US District Court Judge 
Claudia Wilken allows the remaining 5 prisoners to 
represent the larger class of about 500 Pelican Bay 
SHU prisoners, all of whom have spent more than 
a decade in isolation.  The class also includes over 
1,000 placed in solitary because of alleged gang 
associations.  However, the class action umbrella 
does not cover inmates in other solitary confinement/
SHU situations in 3 other California prisons.

The suit challenges the administrative process 
used by CDCR to decide who to send to the super-
maximum SHU cells indefinitely.  The action by the 
inmates also alleges that confinement of windowless 
isolation cells for up to 22 hours a day constitutes 
physical and psychological abuse.  Many have been 
so confined for decades

Although CDCR has not commented on the ruling, 
saying it is still under review, department attorneys 

in the courtroom argued that such isolation is 
required to keep the peace within prisons and to 
thwart gang activity inside and outside prisons. 
They claim the “step-down” program allows some 
prisoners to eventually earn their way out of SHU 
confinement and isolation and thus constitutes the 
state sufficient improvements.

Alexis Agathocleous, staff attorney for the Center for 
Constitutional Rights in New York and one of those 
representing the SHU inmates, responded, ““We 
pose a fundamental question: Is it constitutional 
to hold someone in solitary confinement for over a 
decade?”  

Attorneys for CCPOA has sought to intervene in the 
suit, claiming the union had an inherent interest in 
protecting the safety of its members by preventing 
prisoners from leaving solitary confinement.  Judge 
Wilken, however, refused the CCPOA request to be 
a participant in the litigation.

LOOKING BACK-
WHAT DIFFERENCE 

HAS LAWRENCE MADE?

Although it’s pretty common knowledge that the 
landmark Lawrence decision changed much about 
the parole process and prospects for lifers just how 
much of an impact Lawrence truly had has been 
speculative, until now.  During recent confirmation 
hearings before the Senate Rules Committee the 
BPH presented a series of charts to Senators 
detailing statistics on parole grant rates and court-
ordered hearings from 2005 through 2013, all 
notated with the date of the Lawrence decision.

As suspected, post-Lawrence, the parole grant 
rate rose dramatically, by nearly 85%, from 293 
in 2008 (Lawrence was decided in August, 2008) 
to 541 the following year, 2009.  And although the 
statistics were not broken out by month, it would 
be interesting to see that data, to gauge whether 
or not someone, or ones, at BPH may have seen 
the handwriting in the wall, as the number of grants 
from 2007 to 2008 more than doubled, from 119 in 
2007 to the 293 of the following year.  

Politics/Courts
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The charts also show the steady increase in grant 
rates, an increase that is has resulted in over three 
times as many lifers being granted parole in the four 
years since Lawrence (2,757 from 2009-2013) than in 
the four years leading up to and the year of the court 
ruling (814 from 2005 through 2008).  For those hung 
up on statistics (and it appears many in the Senate 
are) the results of Lawrence show a modest increase 
in the board grant rate, from 8.69% in 2009 to 14.63% 
last year.  These percentages are based on numbers 
of grants given per hearings scheduled.

But, as discussed in the last 
issue of CLN, the true, net grant 
rate and a more revealing picture 
of parole possibilities today, is 
found when the number of grants 
given is compared to the number 
of hearings actually held, as 
more than half of all scheduled 
hearings never happen due 
to waivers, postponements, 
stipulations and continuances.  
In truth, while grants are still the 
exception rather than the rule, a 
prepared lifer is almost twice as 
likely to be found suitable now 
than in the pre-Lawrence era.

Prior to Lawrence the courts 
were littered with habeas writs as 
many denied lifers sought relief via a court-ordered 
hearing.  Long, torturous and expensive, this legal 
avenue could not be counted on to provide that relief 
and require a new hearing.  Although figures are not 
dependably available on the number of writs filed pre-
Lawrence, in the 3 years before the decision (2005-
2007) the BPH was required by courts to hold a new 
hearing only 61 times, with another 63 court-ordered 
hearings held in 2008.

Post-Lawrence there was a flurry of such hearings, 
263 in 2009 alone and 239 in 2010.  Since that time 
court-ordered hearings have steadily declined, to a 
near record low of only 8 such hearings last year.  
The overall outcome of those court-induced hearings 
would require more research than CLN is able to 
easily undertake, but we’re working on the answers.  

But available figures seem to indicate that after the 
Lawrence decision many lifers denied parole solely 
or primarily on the basis of the crime alone filed court 
appeals and many were granted new hearings as 
the courts reacted to the Lawrence decision and the 
BPH’s then-common practice of denials based solely 
on the life crime.

In sum, In re Lawrence, as shown by figures collated 
and released by the BPH, was indeed the watershed 
decision many advocates believed it to be.  It was 
the beginning of the end for the BPH’s long-running 
policy of virtually no parole for lifers and was the first 

crack in the wall, the first ray of hope 
for life term inmates in decades. 

Since that time much has changed; 
a changing political climate, a 
governor with a different attitude 
and agenda, more court decisions 
against the tawdry practices of the 
CDCR, a subtle shift in public opinion, 
stemming in no small part from 
the exorbitant fiscal expenditures 
required by the CDC to keep vast 
numbers of souls locked away for 
unending years. 
 
And while it all began with Lawrence, 
we believe LSA/CLN and other 
advocates have also had a hand 
in the shifting sands.  The decision 

of the LSA’s founders and driving forces to focus on 
lifers, to educate not just the public, but the legislators 
and commissioners about who lifers are and how 
they perform, has had an impact, as we now find 
those legislators and even commissioners using the 
information and facts we’ve provided to them.  

What was once a forgotten prisoner cohort, the 
majority of whom were all but certain they would 
die in prison, now has a place in the conversation of 
release, as well as hope and a renewed sense of the 
possibility of life after prison.  We’re still working to 
be sure as many as possible have that chance and 
will continue to be the primary advocate for lifers and 
lifer parolees.

Politics/Courts from pg. 30
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WHEN FRIENDS FAIL

It’s been a rough season 
for progressive legislation 
relating to prisons in California.  
Of the five bills LSA has been 
monitoring and supporting 
only one remains alive, and, 
sadly, the two most important 
failed after what should have 
been friendly support failed 
the test of courage.

Down for the count, at 
least this year, is AB 
1652, Assemblyman Tom 
Ammiano’s landmark bill 

that would have allowed SHU, AdSeg and other 
security housing inmates to receive sentence credit 
reductions.  Even more importantly, it would have 
limited SHU confinement to no more than 36 months 
if the reason for that confinement was based on 
gang status alone.

The bill died on the Assembly floor, with 23 aye votes 
and 38 no votes.  Ammiano, a Democrat, found 
himself in the position of ‘with-friends-like-this-who-
needs-enemies’, when 16 members of his own party 
voted joined 22 Republicans in voting no.  Even 
more shameful, all 18 of the non-voting Assembly 
members were Democrats.  

As reprehensible as those nay-saying Demos 
were, at least they owned up to the courage of their 
convictions and put their opinion on record.  The 18 
who failed to vote exhibited great gutlessness.

The White Feather award goes to Democrats Bloom, 
Brown, Buchanan, Ian Calderon, Chau, Chesbro, 
Cooley, Dickinson, Fong, Frazier, Garcia, Gomez, 
Hall, Holden, Pan, V. Manuel Pérez, Ridley-Thomas, 
and Weber.  Brown and Cooley are pretty much 
lost causes, but we have come to expect better of 
Dickinson and Ridley-Thomas, in particular.

Also dead this year is SB 1363 introduced by 
Senator Loni Hancock that would have required the 

BPH to set criteria for establishment of a base term 
of incarceration at the new consultation hearings 
and provide “substantial evidence with respect to 
the entire record” for prisoners denied parole long 
after their base term of imprisonment.  It would also 
have mandated the BPH to maintain statistics on the 
number of lifers remaining in custody past their base 
term and other measurers of parole board decisions
.
When her fellow Senators, some of them, like 
Hancock, Democrats, failed to provide the senator 
with sufficient support to pass her bill Hancock 
requested SB 1363 be placed in the inactive file.  

Maybe later.

Also dead, after failing to get out of committee in 
their own house are AB 1633, Assemblyman Tom 
Ammiano’s landmark that would have addressed 
the work of sentencing reform by ordering the Board 
of State and Community Corrections to collect 
and analyze statistics on sentencing in order to 
recommend changes in sentencing law.  AB 2129 
from Assemblyman Reginald Jones-Sawyer that 
sought to require CDCR to establish a voluntary pre-
release reentry program available at least 6 months 
prior to release, like AB 1633, failed to make it out of 
Assembly Appropriations Committee.

Still alive, with decent prospects of passage, is AB 
2308, Assemblyman Mark Stone’s legislation to 
require every eligible inmate to receive a California 
ID card before release.  This bill passed the Assembly 
chamber with but a single negative vote (Steve Fox, 
Democrat) and is now awaiting consideration in the 
Senate.  

While CLN and LSA are non-partisan in political 
terms, previous experience shows us those politicians 
typically more interested in prison reform, civil 
rights and progressive legislation are usually on the 
Democratic side of the chambers.  So to see much-
needed legislation fail for lack of support, let alone 
opposition from, the Democrat cadre is disturbing.  
As we are often in legislative offices discussing 
various prison-related issues, you can be sure we 
will be asking the above named Dems—where is 
your head?

Politics/Courts
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Politics/Courts

‘BAN THE BOX’ MOVES TO LA

Following the lead of state lawmakers and the 
Governor, who last year passed and signed a bill 
banning the odious “ever been convicted of a felony” 
box from employment applications for state and 
local government jobs, the Los Angeles City Council 
recently approved what may be the first step in 
preventing private employers doing business with 
the city from posing that question.  

Spearheaded by City Councilman Curren Price, a 
former State Senator and author of  SB 542, which 
sought to give prisoners and families some say in 
spending of the Inmate Welfare Fund, the study will 
look at ways to “remove barriers for individuals with 
a criminal record” from securing a job.  The state law 
restricts governmental jurisdictions from asking the 
felony question on an initial employment application.  
Previously, this question was enough to prevent 
many qualified job applicants from making the first 
cut.

The LA City Attorney’s office will study how other 
municipalities have handled the issue and determine 
“what’s going to work best for Los Angeles,” a Price 
spokesperson said.

LOCAL LAWS BANNING 290s FROM 
PUBLIC PLACES SHOT DOWN

Action, or rather, inaction by the California Supreme 
Court in late April appeared to finally put to final rest 
local jurisdictions’ laws banning those with a 290 
label from parks and other public areas.  The court’s 
decision not to hear a case involving a sex offender 
from Orange County means all local laws similar to 
that county’s that ban 290 registrants from parks 
and other public areas, whether or not children were 
present, are virtually unenforceable.

“If I read the tea leaves correctly, it’s [laws 
restricting sex offenders in public areas] probably 
dead everywhere in California,” said Susan Kang 
Schroeder of the Orange County District Attorney’s 
Office.  The move leaves the state’s Jessica’s Law, 
which restricts sex offenders on parole from living 
within 2,000 feet of schools and parks, the primary 
legal restriction.   

Laws restricting 290 registrants from even passing by 
parks, swimming pools and other such public areas 
had seen a resurgence following the Phillip Garrido/
Duggard case of a few years ago.  Those required 
to register as sex offenders had been arrested for 
playing tennis at public courts and attending picnics.  
According to Santa Maria attorney and president 
of “California Reform Sex Offender Laws,” Janice 
Bellucci, at least 70 cities and 5 counties had passed 
laws severely restricting movements of those 
required to register under Megan’s Law.  

As Bellucci noted, those registrants can and do 
include all manner of “sex” offenses, from urinating in 
public to an 18-year-old having consensual sex with 
a 17-year-old to actual sexual predators, all painted 
with the same broad brush.  This was the same 
point LSA made recently in a television interview in 
Sacramento dealing with homeless ‘sex offenders.’

A sampling of information for several cities with 
restrictive 290 laws appears to show those laws, 
many also under individual court challenge, are not 
being enforced and/or will be reassessed.
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BPH News

BOARD BUSINESS

The April and May Executive Board meetings of 
the BPH were rather rapid affairs, in April in order 
to leave time for commissioner training sessions 
and in May because there was simply not much on 
calendar.  Commissioner training sessions included 
suggestions on how to communicate with mentally 
challenged or handicapped prisoners, training 
on ethics and code of silence, updates to various 
systems and a ‘refresher course’ on revocation 
hearings.  

Also, since national Victims’ Awareness Week 
coincided with the semi-annual training for 
commissioners, Office of Victims and Survivors 
Rights and Services (OVSRS) presented an update 
on their actives and facilitated what was referred 
to in the agenda as “Parole Board Hearings—A 
Victim’s Perspective.”  This presentation was made 
by several victims and family members and all 
presented the board with emotional, personal stories 
of the pain repeated parole hearings cause victims 
and families.  And all intimated, some in very plain 
language, that parole for life term prisoners was an 
insufferable thought for them.

As real, gut-wrenching and lasting as victims’ pain 
is, Life Support Alliance/CLN was quick to remind 
commissioners, following the victims presentation, 

that rehabilitated lifers, and their families, continue 
to suffer pain and guilt from their actions.  And above 
all else, the law requires consideration of parole for 
all those so sentenced and, if we are to be a law-
abiding society, we must follow all the laws, not pick 
and choose those we agree with or like.  

One crime victim advocate said crime victims groups 
were seldom asked to make presentations to the 
BPH.  We find that not to be the case, but rather, as 
with any public body or media, crime victims’ groups 
have a virtual carte blanche when it comes to air 
or speaking time and opportunities; indeed victims’ 
services and crime victims had an opportunity 
that very day to present to the board, and did so.  
LSA/CLN, when the opportunity arose, suggested 
to the board that their future presentations from 
crime victims’ groups include restorative justice 
organizations as well as appearances from inmate 
families.  We also gave each commissioner a reprint 
of an article from the August, 2013 CLN detailing a 
report from Californians for Safety and Justice that 
suggested most well-know and well-financed victims 
organizations may not represent the majority of crime 
victims.

By contrast, the May monthly meeting was somewhat 
anti-climactic, with both Executive Officer Shaffer 
and acting Chairman Arthur Anderson away at a 
meeting of the Association of Paroling Authorities 
International Conference.    The rest of the board 
passed the much-discussed and still somewhat 
controversial administrative directive on Audio and 
Video Conference of Parole Hearings, got a look at 
the draft regulations regarding implementation of the 
Butler decision on term setting and learned of new 
updates to recording equipment at various prisons 
and to the LSTS system.  They then moved on to 
confront the extensive en banc calendar for May.
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5 ON, 1 OFF; 
LATEST COMMISSIONER 

CONFIRMATIONS

Although the BPH has been operating for most of 
one year with a full complement of 12 commissioners 
that could soon change, unless Gov. Brown takes 
fast action to replace the one commissioner who 
will not go through the confirmation process.  At 
recent confirmation hearings before the Senate 
Rules Committee Commissioners  Arthur Anderson, 
Cynthia Fritz, Peter LaBahn, Elizabeth Richardson 
and Ali Zarrinnam were passed on to a vote by the 
entire Senate, as required by law.  Missing from this 
need-to-be-confirmed group was Commissioner 
Richard Guerrero, like Richardson a recent 
appointment of the governor’s and up for his 
initial confirmation.  Anderson, Fritz, LaBahn and 
Zarrinnam were all re-appointments and had been 
on the confirmation road on previous occasions.

According to sources Guerrero has decided not 
to seek confirmation and therefore will leave the 
commissioner position on or before Sept. 3, 2014.  
No reason for his decision was given.

As confirmation hearings go, this most recent one 
was a bit on the unusual side.  Nominees must 
achieve only a majority vote to pass along to the full 
Senate vote, and the 5 continuing commissioners 
did receive a majority, as all 3 Democratic members 
of the Rules Committee (Darrell Steinberg, Holly 
Mitchell and Richardo Lara) voted in their favor.  
Abstaining from voting were the two Republican 
members, Senators Steve Knight and Jean Fuller.  
Both Fuller, clearly the leader of the pack (if two can 
be called a pack) and Knight indicated they were 
withholding their committee votes and possibly their 
floor votes until they receive copious numbers of 
transcripts from hearings chaired by those up for 
review.

Fuller, in particular, seemed aggrieved that the 
transcripts, which she said had ‘routinely’ been 
available in the past, were not forthcoming in what she 
considered to be a timely manner.  As it happens, the 
BPH’s computer system dealing with lifers (LSTS), 

which normally operates quite smoothly, is currently 
being upgraded and thus not as readily available as 
usual.  There was a hint, floating through Fuller’s 
comments, that perhaps these reports were being 
withheld for some nefarious but unstated reason.  
When asked by fellow Sen. Holly Mitchell which 
transcripts she wanted (a sample, all transcripts, 
all denials, all grants) Fuller was non-specific, but 
seemed to be leaning to asking for transcripts of all 
grants given by each commissioner.

Clearly, both Fuller and Knight were obsessed with 
grants, probing again and again to all commissioners 
on why the grant rate was increasing.  Knight, citing 
information provided for the Senators prior to the 
hearing on the grant rate, noted that it is currently 
about 20% and asked if that was “the sweet spot” or 
if the assembled commissioners felt the rate would 
continue to rise.  Knight indicated he worried about 
the numbers of lifers being paroled and asked the 
assembled group if they received information on 
those individuals to whom they granted parole and 
who subsequently committed another crime.

In an ‘we can hardly believe our ears’ moment 
Commissioner Anderson responded to Knight’s 
question by quoting our oft-repeated mantra, that 
“lifers recidivate at less than 1%”.  Wow.  Maybe 
someone is listening.  Also hastening to reassure 
Knight was Committee Chairman Steinberg, who 
noted legislators should be more concerned with the 
quality of the grants than the quantity.

To their credit, all the commissioners being 
questioned endorsed the quality of grants given, 
each speaking to the change in preparedness they 

BPH  
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have seen in inmates over the past few years, 
particularly since the Lawrence decision (see story 
elsewhere in CLN).  Commissioner Fritz offered that 
she does not look at the grant percentage, but looks 
at the individuals before her and that the increased 
grant rate is directly linked to the Lawrence decision.

Each commissioner spoke to the difference that 
2008 ruling caused in parole decision making, 
with Anderson (the senior member of the group, 
having served 6 years on the BPH) giving the Rules 
Committee members a brief history of how the 
doctrine changed that process.  He also explained 
how the hope for parole provided by Lawrence has 
awakened a renewed interest in programming by 
many inmates, who now see a chance to go home.

Commissioner Zarrinnam called Lawrence ‘the 
turning point’ and called the committee’s attention to 
figures showing the number of court-ordered parole 
hearings prior to Lawrence were increasing and that 
following the decision those court-ordered hearings 
(which happens when the judicial branch decides 
the BPH has acted outside the law) have fallen 
to virtually nil.  He noted that, having served as a 
Deputy Commissioner prior to be appointed to the 
BPH, he now sees what he termed ‘a different inmate 
population’ appearing at hearings, a population that 
are now mentors to other inmates.

Commissioner Richardson echoed those thoughts, 
saying commissioners now see some “very 
transformed people” who have “changed as a 
human being” and are better prepared to be granted 
parole.   Commissioner LaBahn agreed, saying 
the pool of inmates appearing at hearings included 
people more likely to be found suitable, especially 
in light of changing case law that no longer allows 
static factors to be the primary reason to deny. 
 
LaBahn also treated the senate panel to an excellent 
explanation of the purpose and process of the new 
consultation hearings that have replaced the more 
pro-forma documentation hearings of past decades.  
The commissioner also noted the change in outlook 
he has observed in lifers, noting that in past years 
almost no lifer could say they knew a fellow lifer who 

had been granted parole.  Now, LaBahn reported, 
nearly all inmates he sees can recite names of several 
acquaintances who have gone home.  This, he felt, 
gave all inmates new hope of parole and increased 
reason to program successfully, a sentiment echoed 
by his fellow commissioners.

In essence, all the commissioners were in agreement 
and united in their reassurance to the dubious 
Republicans on the Rules Committee that the reasons 
more lifers were now being paroled were (1) changes 
in judicial guidelines (Lawrence in particular),  (2) 
better prepared inmates and (3) better trained 
commissioners.  We here at CLN/LSA can’t argue 
with those points.

After much research and careful consideration we 
decided to neither support nor oppose those sitting 
for confirmation.   Although we have issues with each 
commissioner, and put those on record at the hearing, 
singling out each individual and identifying their 
transgressions, on whole, this crop of commissioners 
are miles above those we have opposed in the 
past.  The one individual we were prepared to 
strongly oppose, Guerrero, will not be considered for 
confirmation.

Unless Democrats in the Senate again turn tail and fail 
to stand up and be counted, as they did with prison-
related legislation this session (see When Friends Fail 
elsewhere in this issue) the 5 commissioners should 
be confirmed and continue their tenure at the BPH.  
While all could, to a greater or lesser degree, stand 
improvement, lifers have in the past been faced with 
less objective and more antagonistic commissioners. 

The next mystery is, who Gov. Brown will appoint to 
replace the soon-to-depart Guerrero, an action that 
will probably happen in the next few months.  While 
the backlog of parole hearings is at a near all-time low 
and certainly BPH Executive Director Shaffer wants 
to maintain that level, if Brown fails to appoint a new 
commissioner prior to Guerrero’s no-later-than Sept. 
3 departure the BPH will be one commissioner short 
of a full board, which could impact the number of 
hearings held.  And this at a time when new numbers 
of hearings, for those falling under SB 260 and 
possible elder parole, would be gearing up.

BPH  from pg. 35
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EN BANC DECISIONS

April Decisions

April en banc considerations at the BPH were 
a decidedly mixed bag, with reconsiderations 
requested by the governor, tie votes presented for 
settlement and the first, that we can recall, instance 
of a lifer granted parole after a YPOH hearing being 
referred for en banc.  The proceeding even featured 
a rather pretentious reading of a victim’s letter by 
a victim’s advocate and a workout for San Diego 
County Deputy DA Richard Sachs who came to 
oppose no less than four of the referrals.

Referred by the Governor were dates for Carl  
Burke, Tam Chau, Tyler Giugni, Lam Nguyen 
and Lenny Rideout.  Grants for Burke and Rideout 
were vacated by majority vote of the panel, due to 
the Governor’s concerns with insight in the case of 
Burke and Rideout’s elevated  risk score and, that 
old favorite, lack of insight.  

Giugni’s date was affirmed, following a parade 
of supporters including his attorney and several 
relatives and friends who testified to his redemption 
and positive change.  Giugni’s attorney, James 
Martin, gave a potent summary of his client’s change 
and “unequivocal acceptance of responsibility” for 
the crime.  

The consideration of grants for Chau and Nguyen, 
tied to the same crime, produced  the most drama, 
with Sachs calling both “animals” and reading a 
lengthy letter from the victim into the record.  He 
was particularly base in his opposition to parole for 
Nguyen, characterizing him as the leader of the 
crime (an accusation not made at Nguyen’s parole 
hearing) and casting aspersions on Nguyen’s 
inclusion in SB 260 status. 

Although Sachs had already read the victim’s letter 
into the record during his remarks on Chau, he 
enlisted the aid and dramatic talents of Christine 
Ward of Crime Victims United to read the same letter 
into the record during consideration of Nguyen’s 

grant.  Ward made the most of her opportunity, giving 
special emphasis to the victim’s characterization of 
the two prisoners as “monsters” and pleading with 
the board to “not let these animals out of their cages” 
because they could never be rehabilitated.  The 
board, however, voted to affirm the dates and both 
men have now been released.

The two lifers under scrutiny at en banc due to a tie 
vote at their hearings also saw mixed results, with 
the grant of parole for Souriyo Banthakounh, also 
a SB 260 lifer, affirmed, but Samuel McMiller found 
unsuitable, denied for three years.

May Decisions

En banc cases in May were numerous and varied, 
and in the end, inmates were accused outright or 
implicitly, of causing every illness in their victims’ 
families from diabetes to alopecia.  And the effusive 
reading of victims’ letters by third parties continued.

The two-plus pages of en banc hearings at May’s BPH 
meeting brought to light one of the major frustrations 
of the present BPH administration—failure of the 
hearing panel, for any number of reasons, to make a 
recording of the proceedings, thus failing to provide 
the prisoner with an accurate transcript of the hearing.  
In past instances the recordings have been lost on 
their way to BPH headquarters for transcription or 
the equipment has simply ceased working.  In this 
case, the culprit was apparently improper operation 
of the recording equipment resulting in—no record.  
Since, by law (Penal Code 3041.5(a)(4), to be exact) 
the board must provide the inmate with an accurate 
hearing transcript, fully a half dozen lifers had their 
denial of parole vacated and new hearings will be 
scheduled.  Carlos Alvarez, Thomas Dorsey, Van 
Houston, Lanzester Hymes, Anthony Jefferson 
and Ronald Sanchez will all receive new hearings 
“at the next available calendar.”

Recall of sentence for compassionate release was 
recommended for Michael Bowie and Marvin 
Chaplin, finding each was suffering from a terminal 
illness.  No such relief, however, for Ernest Hansen, 
who the commissioners found still a danger 
due to behavior problems and refusal to accept 
responsibility for his crime.
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Huo Liang and Luo Ly saw their grants of parole 
given in February confirmed, but will have to 
undergo a new hearing only because of an error 
in term calculation; the new hearings will establish 
a release date.  The February grant of parole 
awarded to James Spatz was vacated and a new 
hearing will be held, due to confusion and error over 
Spatz’ ‘institutional behavior,’ which boiled down to 
whether he refused or was unable to comply with 
a drug test order.  It came down to a questions of 
whether the inmate couldn’t or wouldn’t urinate on 
demand.

The Governor referred three grants back to the board 
for consideration, and, after that consideration, 
the board decided their fellow commissioners had 
it right the first time and affirmed all three grants 
of parole.  Release of Richard Chiamulon and 
Phillip Lose, both from Los Angeles County, was 
opposed by LA Deputy DA Alexis De La Garza, who 
said Chiamulon still had anger issues, but saved 
her big guns for Lose, convicted of attempting to 
kill a policeman.

Parole of Lose, De La Garza said, was disrespectful 
to all law enforcement officers.  She also claimed 

Lose was still connected to an LA street gang, and 
inferred that gang was somehow  involved in LA riots, 
though which ones and how Lose was implicated 
in that, she didn’t detail.  The DA also resorted to 
parsing words, saying that while the psychologist who 
evaluated Lose and found his version of the crime 
reasonable, De La Garza disputed that possibility.

Ramon Gallegos, also referred by the Governor, 
had his grant affirmed, despite opposition for the San 
Diego County DA and yet another statement from the 
victim read into the record by Christine Ward.  Ward 
and the San Diego DA are becoming a dependable 
duo.

Raymond Olivarez, granted parole in April, was 
confirmed as suitable following de novo (a new 
look) at the record, but Abraham Glasper was 
denied following a similar new look, which lead 
the commissioners to believe Glasper remained a 
danger.  The San Mateo County DA, in opposing 
Glasper’s parole, asked the board to deny for a longer 
period then the 3 years originally articulated.  The DA 
appeared fixated on an old 115 Glasper received for 
over familiarity, and tied this to what the DA termed 
the prisoner’s “manipulation” of the FAD psych.  (Is it 
that easy?)  

Discussion on this individual took a decidedly ugly 
turn, when the “life partner” of the victim’s mother  gave 
impassioned “what if” scenarios, including asking the 
commissioners if they would fear Glasper, should he 
be released “in your neighborhood.”    The “life partner” 
also castigated Glasper’s family for supporting his 
parole, claiming they needed “full awareness” of his 
crime.  Alameda County Deputy DA Jill Klinge jumped 
into the fray, despite having no standing as far as her 
office (Glasper’s crime was in San Diego County) by 
reading into the record a statement from the victim’s 
mother, acknowledging she “can’t let go.”  

Two April hearings that resulted in tie votes were 
decided at the Executive Meeting, one going each 
way.  The full board voted to deny parole to Eddie 
Hunter but granted parole to Clara McIntosh.  No 
public comment is allowed on tie vote matters, as 
the full board is by law only allowed to consider the 
information and evidence presented to the parole 
panel at the hearing.
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YOPH HEARINGS-
MAKING A DIFFERENCE?

We are now a full 5 months into Youth Offender Parole 
Hearings (YOPH), also known as SB 260 hearings.  
SB 260, passed and signed last year, offer a special 
consideration for those lifers who were convicted of 
a crime committed before they were 18 years old.   
There are a few exclusions, but the primary deciding 
factor is not the current age of the prisoner, not how 
long incarcerated, not even the crime, but how old 
was the person at the time of the crime?

The YOPH umbrella also extends to those determinate 
sentenced prisoners who have a lengthy, over 25 
year sentence.  Prior to YOPH these inmates’ only 
chance to shorten the sometimes more-than-life-
span sentences was through application of good 
time credits.  Not much relief when serving a 70 year 
determinate sentence.

The YOPH process officially began on January 1, 2014.  
The BPH has identified all those life term prisoners  
who have parole hearings already scheduled before 
October 1, 2014 and has notified them whether 
or not they qualify for YPOH consideration.  For 
those lifers not scheduled for parole hearings until 
after the October date, the CDCR classification 
unit is in the process of identifying and notifying 
YOPH candidates.  Those determinate sentenced 
prisoners will also be evaluated for YOPH eligibility 
by classification and scheduled for parole hearings.  
Initial YPOH hearings for all classifications must be 
held by July 1, 2015.

So, five months into the YOPH process, have the 
new considerations, the ‘hallmarks of youth,’ made a 
difference in the all-important parole grant rate? The 
ever-more transparent BPH has accommodatingly 
released figures on the hearing; not exactly a road 
map to the effectiveness of SB 260, but with a bit of 
searching and comparing our intrepid researchers 
have discovered the goods.  

Overall, the grant rate for YOPH hearings in the first 
5 months of implementation is nearly 52%; this is 
the adjusted rate, based on number of grants and 
number of hearings actually held.  As with regular 
parole hearings, many hearings never take place 
due to waivers, postponements, stipulations and 
continuances.  And, as with regular parole hearings, 
some months are better than others. 

Best months for YOPH results were January, when 
10 hearings were held, that resulted in 7 grants and 
April when the 13 hearings held led to 8 grants.  One 
disturbing item may be the number of hearings that 
resulted in a denial of more than 3 years.  Of the 88 
hearings held, 23 resulted in denials of 5 or 7 years, 
a figure that, at first glance, seems to be higher 
than the number of longer denials seen in regular 
hearings.  However, this may be a statistical anomaly 
seen only in the early months.  It bears watching and 
investigation, however.

SB260

BPH  
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Board of Parole Hearings Statistics 
March 2014 

 
The follow chart shows the total number of grants issued by the Board of Parole Hearings annually from 2005 

through 2013.  

 

The following chart shows Board of Parole Hearings grants as a percentage of the total number of scheduled 
parole suitability hearings for 2009 through 2013. Scheduled hearings may result in a waiver, postponement, stipulation 
to unsuitability, cancelation, continuance, grant, or denial. Inmates may voluntarily waive their hearing for any reason 
for a period of one to five years.1  In addition, inmates may request a postponement upon a showing of good cause. 
Both waivers and postponements may be requested and granted by a commissioner at the institution during the week 
the hearing is scheduled, or by the board at its headquarters prior to the week of the scheduled hearing. For this reason, 
the overall grant rate for the board is lower than individual commissioners’ grant rates because the overall grant rate 
takes into account the outcome of all scheduled hearings including waivers and postponements approved by the board 
at its headquarters prior to the week of the scheduled hearing. In contrast, individual commissioner grant rates reflect 
only those actions taken by the commissioner at an institution during the week of the scheduled hearing. 

 

                                                           
1 The board was ordered to provide a voluntary waiver process for inmates as part of the Rutherford class action lawsuit.  
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BPH  from pg. 39
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Board of Parole Hearings Statistics 
March 2014 

 
The following chart shows the number of court-ordered parole suitability hearings scheduled by the Board of 

Parole Hearings annually from 2005 through 2013. A court-ordered hearing occurs when an inmate successfully appeals 
a denial of parole by the board or when an inmate successfully appeals the Governor’s reversal of a grant of parole.  
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LSA/CLN COMING ATTRACTIONS

What to keep an eye out for upcoming issues of CLN:
Elder parole:  At the June BPH meeting, which will be 
held after CLN goes to press, the agenda is packed  with 
items of interest to lifers.  Both Dr. Cliff Kusaj, guru of the 
FAD, is on calendar to present Elderly Offenders: What 
We Know About Their Likelihood of Violent Reconvic-
tion and Their Associated Risk Characteristics,” followed 
by an “Overview of Historical Crime Data on Elderly Of-
fenders.”

Both these presentations are the opening acts for BPH Ex-
ecutive Director Jennifer Shaffer, who will report to the 
board members, and the public on the board’s plans for 
implementation of an elder parole system.  Our greatest 
curiosity will be for Dr. Kusaj’s words of wisdom, as here at 
LSA/CLN we have piles of information, studies and stats 
on the danger and recidivism rates (or not) of older pris-
oners when released.
  
The perimeters of elder parole, however, are eagerly await-
ed.   Shaffer will follow the elder parole outline with a sim-

ilar report on an expanded medical parole program, also 
agreed to by the CDCR as part of the settlement for the 3 
judge panel overseeing population reduction.  Again, news 
we have been eagerly anticipating so that we can pass this 
vital information along to our readers in the lifer popula-
tion.

The June BPH meeting will also feature a report on “The 
Adolescent Brain,” by the lead clinical trainer for the Colo-
rado Davison of Youth Corrections, who has apparently 
managed to not only find an adolescent with a brain, but 
study that brain as well.  We do give BPH marks, however, 
for reaching out to other agencies and entities for informa-
tion.

All these festivities precede an end-of-month BPH Exter-
nal Stakeholders Meeting (an external stakeholder is some-
one outside CDCR who has an interest in parole matters; 
pretty much anyone, but few attend.  LSA/CLN is always 
there) where both elder and expanded medical parole will 
again be discussed, as will an update on SB 260 and several 
other matters.
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ALL CALIFORNIA LIFERS 
NOT IN CALIFORNIA

Just when we here at CLN/LSA thought 
we had our hands full trying to provide 
information and assistance to the 35,000+ 
lifers in various institutions in California, 
we find there are MORE lifers in CDCR’s 
bag, housed out of state.  Admittedly, not 
many more, about 90, it appears, in at 
least 4 different states. 

This came to light recently at a BPH Executive Board Meeting when the 
commissioners received a report from SACCO, Sacramento Control 
Office.  The SACCO unit, part of the larger Contract Beds Unit that is 
supposed to be keeping tabs on all California inmates housed in other 
states, a number that is growing.  Presently SACCO handles prisoners 
in a variety of categories, from those who have a sentence in California 
and in another state, through Alternative Custody Programs (ACP) to 
Medical Parole, with a caseload of about 600 inmates, a number the 
division expects may triple in the coming year if the ACP and Medical 
Parole programs are increased.

But for us the most interesting population is the 90 lifers housed in other 
states, primarily, SACCO tells us, for their own safety.   And these lifers 
are entitled to the same parole hearing considerations as those other 
30+ thousand housed in-state.  Parole hearings for out-state lifers are 
handled in one of two ways; by teleconferencing or, at the request of 
the inmate, a return to California for the hearing.  Road trip!

Although the number of out-state lifers scheduled for parole hearings 
varies from year to year, last year 5 elected to return to the state to face 
the board in person.  According to sources, the SACCO unit coordinates 
travel and transportation with the housing state and CDCR personnel 
travel to retrieve the California lifer.  Once back in the state the inmate 
is housed at an undisclosed prison, selected by SACCO to ensure his 
safety.  

And after the hearing, no matter if the decision is a grant or denial, the 
prisoner is returned, again accompanied by CDCR staff, to his out-
state location, again, in the interests of safety.  Even if granted parole, 
the lifer is taken out of state to wait out the 120-150 review period.  

As to who these individuals might be, how many, if any were granted 
parole and where they paroled to, all those questions appear to be 
carefully guarded, again, on the basis of safety.  

LSA/CLN from pg. 43

We will be bringing lifers reports on 
these meetings, which will also in-
clude information on substitution of 
counsel (suddenly of more interest 
with the new panel of state attorneys), 
inmate exhibits at hearings (which 
could be more/amended information 
on the infamous 20 page rule) and, in-
terestingly, information on risk assess-
ments that are conducted as the result 
of a successful Petition to Advance or 
Administrative Review.

Also slated for CLN later this summer 
is a survey of the performance of state 
appointed attorneys.  LSA conducted 
a similar survey nearly two years ago, 
but with the passage of time and most 
especially since the new inmate attor-
ney lottery and resultant increase in 
green counsel, we felt it was time to 
revisit this subject.  But in the mean-
time, if you have comments on your 
state appointed attorney, good or oth-
erwise, please send a short review  to 
us.

  And, please, remember to give us the 
attorney’s name—yes, we do get many 
comments on attorney actions with-
out naming the attorney.  Not helpful.
Also coming will be an overview of 
what to look for when conducting the 
Olsen review of your C-file, a process 
you are entitled to do yearly, regardless 
of whether or not you have a parole 
hearing scheduled that year.

 We’ll also throw in some fun stuff, like 
a report on the upcoming Lifer Picnic 
in Southern California, as well as ideas 
from other states on dealing with both 
an aging prison population and long-
term prisoners.

CDCR News
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Rules and Regulations
Bob Driscoll, LSA Advisory Board

Some years ago one 
of my sons was found 
guilty of a crime and 
sent to Lancaster State 
Prison, known as CSP/
LAC. There I was 
introduced to the Rules 
and Regulations that 
have been developed 
and undergo constant 
changes; some minor 
and some major. These 
rules effect everyone; 
staff, prisoners, and 
visitors.  

Having been taught by the Dominican Nuns how to 
read, I took it upon myself to read the notice posted in 
the Visiting room. Standing in line for anywhere from30 
minutes to an hour or more I practically memorized what 
was available in a few visits. Being curious, I noted the 
references on the paragraphs and researched them. 

On a subsequent visit I noticed something missing on the 
list of allowable items the visitor was allowed to bring 
into the prison. This was just the beginning of a number 
if discrepancies between the regulation or rule and the 
implementation. I uncovered a family tree of documents 
and, as necessary, read the texts of each.

The Real Work:

The king of the documents is the US Constitution. 
Everything relates to one or more of the articles and 
amendments to the Constitution. Our Constitution is an 
amazing document. Since it was ratified in 1789, some 
225 years ago, it has only been amended a total of 27 
times; 10 of these amendments were passed in 1791 and 
are known collectively as the Bill of Rights. Many, if not 
all, prisoner rights go straight to the Bill of Rights.

Below the US Constitution in order of rank is the California 
Constitution, and below that is the California Code of 
Regulations (CCR). There are 29 codes and 3 of them 

have a huge bearing on the prison system; the Penal Code, 
the Evidence Code, and the Code of Civil Procedure. These 
3 codes define, respectively, how the courts operate, and 
how trials are conducted, and how prisoners are handled.

To implement all this in the prison system Title 15 was 
created. Anything in Title 15 has its roots somewhere in 
the higher documents and when reading it there is always 
a reference at the end of a paragraph citing the CCR. 
Many readers are very aware of the Title 15. Unlike the 
Constitution, however, it is constantly being amended and 
the only sure way to know what the present rule might be 
is to get the latest version, including recent and pending 
changes.  Free persons can access this document on line 
and all prisons are required to have a current copy in the 
law library.

The next and most common document used by CDCR 
is the Department Operation Manual (DOM). The DOM 
implements the rules of Title 15 at any prison. Visiting is 
required to be on certain days, at certain hours depending 
on the prison situation and may be affected by actions of 
the visitor or the prisoner. Family Visiting is also defined 
in the DOM.

The First Challenge:

As I mentioned, there was a discrepancy at CSP/LAC 
between the posted allowable items in visiting and those 
listed in the DOM. The next time I visited I brought papers 
in for my son to review. I was told this was not allowed and 
discarded them.  At about the same time, the Inmate Family 
Council (IFC) was forming, and, lucky me, I was the first 
chair. At our next bi-monthly meeting I handed the Warden 
a copy of the DOM paragraph and asked him to explain its 
meaning. He answered by saying there would be a DOM 
instruction to permit bringing in documents. Through time 
this practice was eventually adopted throughout the system 
and has been explained as anything that can be mailed in 
can be brought into visiting for the prisoners to see and 
read, with limits to size and review.   All documents 
brought into visiting in this manner must also leave with 
the visitor.  There were prisons that continue to fight this 
rule long after it was settled. If you run into the objection, 
get the paperwork indicating why it was rejected. It must 
cite the paragraph of the document being used to refuse 
documents being allowed in.

CDCR  
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The Second Challenge:
While putting on my shoes after going through the ritual 
of visitor processing a guard leaned over the counter and 
announced I could not go in dressed “like that.”  The 
“That” was a pair of black denim jeans. Since I had visited 
several prisons with these pants I questioned him and 
insisted on the DOM paragraph he was referring to. I was 
presented with a newly authorized document; I pointed 
out that what he gave me was an Operational Procedure 
and since it changed the DOM required approval of 
CDCR Headquarters. I even spoke to a Captain about 
this. Of course they all agreed and even went so far as to 
say it was now a statewide rule. I changed my clothes at 
the Friends’ office and had my visit. 

Fortunately there was a meeting at CDCR Headquarters 
coming up so I wrote the Secretary of my experience. 
At the meeting it was the first thing on the agenda. To 
my surprise they didn’t order this to be changed but had 
a training program for visiting staff. They asked one 
question that got some curious answers. “When is blue 
denim permitted?” There were 3 answers given, never, 
always, and sometimes. The proper answer was when the 
visitor is shorter than 3 feet tall. 

Message:

Read, read, read. It is amazing what you can discover 
as you draw on the Bibles of the prison system. Many 
guards are new to any particular job and may completely 
be at odds with the regulations. Challenge in a diplomatic 
way and get the documentation being cited as the reason.  
Every rule must be written somewhere, even if it is a 
DOM supplement or Operational Procedure.  They are 
required to provide this to you. (It says so in the DOM)

PRISONS TO BE 
ART- FUL ONCE AGAIN

OK, all you artists-in-prison-residence out there, 
get your artistic juices flowing.  CDCR has officially 
decided to resuscitate the old Arts in Corrections 
program, to the tune of a cool $1 million this year, 
with the promise of even more next year.  And you 
don’t have to be able to draw or paint to participate.

In conjunction with the California Arts Council, 
CDCR will begin, though no one has said just 
when, offering opportunities in many performing 
arts, such as theater, music, dance as well as 
more literary projects in creative writing, poetry, 
storytelling  to join the more usual artistic pursuits 
via painting, drawing and sculpture.  Contracts for 
these projects have already been awarded to The 
Actors’ Gang, Alliance for California Traditional 
Arts, Dance Kaiso, Marin Shakespeare Company, 
Muckenthaler Cultural Center, San Jose Repertory 
Theatre and the William James Association.  And 
the new programs comes with the endorsement 
of no less than CDCR Sec. Jeffrey Beard, who 
commented, “Structured arts programs have 
proven results.  Not only are inmates channeling 
their energy into constructive, creative projects, 
they are also learning new skills and expressing 
themselves in positive ways.”

The following prisons have been selected for the 
initial arts rollout: 

CIM in Chino, CIW in Corona, PBSP in Crescent 
City, San Quentin, CSP-Sacramento in Folsom, 
CRC in Norco, KVSP in Delano.

 Also Corcoran, SVSP in Soledad, CSP-
Solano in Vacaville, SATF in Corcoran, VSP 
in Chowchilla,  PVSP in Coalinga and RJD 
Correctional Facility in San Diego.

LSA/CLN has long entertained the idea of hosting 
an inmate art show, having always recognized the 
varied and amazing artistic abilities of prisoners.  
Now, with art endeavors given an official CDCR 
blessing, it might be possible.
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available to the broadest spectrum of lifer friends and 
family.  

Our next event will be Los Angeles on July 26, venue 
to be announced.  Participants in the seminars come 
away with an expanded knowledge and understanding 
of parole, a packet of information for future reference 
and a sense of hope and unity with others in the 
same situation.  If your family or friends would like to 
attend, have them contact us at lifesupportalliance@
gmail.com and ask to be included in the Los Angeles 
seminar.
      
Also in May LSA attended 3 days of training sessions 
for parole commissioners, watching as commissioners 
were given direction on topics from effective 
communication with disabled inmates to updates from 
Office of Victims Services.  Between attending parole 
hearings, reading transcripts and attending training 
sessions for commissioners we feel as though we’re 
getting a pretty thorough grounding what it takes to 
be a commissioner.  

That may be next.

IN THE MERRY MONTH OF MAY

It’s been a pretty busy and eventful month of May in 
Life Support Alliance’s office and world.  In addition 
to the usual round of meetings and legislative bill 
watches we actually created some of our own buzz, 
hosting both a lifer family seminar and an Open 
House event at our office.

LSA Open House
A varied and eclectic mix of individuals and 
personalities showed up at our May 9 Open House.   
Paroled lifers rubbed elbows with parole agents 
and supervisors; CDCR staffers chatted with LSA 
supporters; lifer attorneys visited with past clients 
and family of potential future clients.   LSA’s core 
volunteer staff of 5.5 people (wow, we’re growing!) 
had a great time playing social butterflies between all 
factions.

About 60 people came to see our new digs, enjoy 
our hospitality (and food), peruse the visual exhibits 
we offered—including photo collages of lifers and 
their loving families, success stories of paroled lifers 
making a difference back in the world they left many 
years ago and a timeline of Life Support Alliances’ 
birth and growth.  While browsing  prisoner artwork 
including beadwork, paintings and beautiful jewelry 
visitors also had the chance to talk shop with like-
minded and opposite minded individuals.

LSA principals Vanessa and Gail send out a huge 
thanks and kudos of appreciation to our BVFs (Best 
Volunteers Forever) Robin, Gigi and Mona for all 
their work and assistance, and to former lifer David 
Sloane for his help, encouragement and continued 
devotion to the lifer cause.

LSA Seminar
Later in the month LSA hosted a day-long seminar for 
lifer families, “Doing Life as a Family,’ in Sacramento.  
Lifer loved ones came to learn about the parole 
process, what it takes to be found suitable and how 
they can help their loved lifer become suitable.  LSA 
is committed to bringing these educational seminars 
to various areas of the state to make the information 

Lifer Family Seminars
****

LIFE SUPPORT ALLIANCE will 
be coming to a town near you!

(well, at least 
near your family)

Holding Workshop/Seminars 
this year in
LOS ANGELES
SACRAMENTO 

BAY AREA/OAKLAND
Have Family Register by email 

or phone for updates on 
schedule 

lifesupportalliance@
gmail.com 

(916) 402-3750

LSA News
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COMING SOON:
 

Those of us manning the ramparts at CLN and LSA frequently get calls from newly-released lifers, and 
the first thing they want to share with us (after what kind of nifty cell phone they legally have) is their email 
address.  So, heads up to all you lifers recently found suitable and waiting out your release date and all of 
you soon to go to board prospective parolees; our outreach to you doesn’t end when you go home.  

There are new procedures, policies and expectations, all of which lifer parolees need to be aware of.  And 
so, there will be After Life.  Beginning in July LSA will begin producing this new newsletter aimed at lifer 
parolees, to bring them up to speed on the things they need to know, who to reach out to and how to 
negotiate the system.  As with Lifer-Line, our free monthly newsletter sent to friends and family of lifers for 
mailing to their prisoners, After Life will be sent via email to paroled lifers free of charge.

As more and more lifers parole they are discovering that life after a life sentence is not without its challenges, 
some pretty well documented, some more subtle but just as jarring.  And just as challenged by the change 
in possibilities for lifers to parole is the Division of Adult Parole Operations (DAPO), which is undergoing a 
culture shift of its own.  We have noted before the realistic and progressive attitude of the new administration 
at DAPO, headed by Director Dan Stone, as well as the difficulties in getting everyone in DAPO on board 
with the changes.  But the intent is there.

At a recent meeting of the Lifer/Long Term Offenders 
Stakeholder’s Group, on which LSA sits as the lone prisoner 
representative, we were heartened to hear a DAPO official 
state “DAPO is now in the business of reentry.”  There is 
help available for lifers newly released, and a considerable 
amount of it from, of all places, CDCR and DAPO if a lifer 
parolee needs it.  

Remember to send us your email address and we’ll add 
you to After Life.  It will be free, informative and a conduit 
for your questions and concerns.  We hope to see the 
mailing list for After Life grow faster than we can imagine.   
So when you get home, send your email address to: 
lifesupportalliance@gmail.com and ask to experience 
After Life.
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HONESTY 
 

is reached through the doorway 
of grief and loss. 

Where we cannot go in our mind, our memory, or our 
body is where we cannot be straight with another, with 
the world, or with our self. The fear of loss, in one 
form or another, is the motivator behind all conscious 
and unconscious dishonesties: all of us are afraid of 
loss, in all its forms, all of us, at times, are haunted or 
overwhelmed by the possibility of a disappearance, and all 
of us therefore, are one short step away from dishonesty.

Every human being dwells intimately close to a 
door of revelation they are afraid to pass through. 
Honesty lies in understanding our close and necessary 
relationship with not wanting to hear the truth. 
 
The ability to speak the truth is as much the ability to 
describe what it is like to stand in trepidation at this door, 
as it is to actually go through it and become that beautifully 
honest spiritual warrior, equal to all circumstances, we 
would like to become. Honesty is not the revealing of 
some foundational truth that gives us power over life or 
another or even the self, but a robust incarnation into the 
unknown unfolding vulnerability of existence, where 
we acknowledge how powerless we feel, how little 
we actually know, how afraid we are of not knowing 

and how astonished we are by the generous measure of 
grief that is conferred upon even the most average life. 
 
Honesty is grounded in humility and indeed in humiliation, 
and in admitting exactly where we are powerless. 

Honesty is not found in revealing the truth, but in 
understanding how deeply afraid of it we are. 

To become honest is in effect to become fully and robustly 
incarnated into powerlessness. 

Honesty allows us to live with not knowing. We do not 
know the full story, we do not know where we are in the 
story; we do not know who is at fault or who will carry the 
blame in the end. 

Honesty is not a weapon to keep loss and heartbreak at 
bay, honesty is the outer diagnostic of our ability to come 
to ground in reality, the hardest attainable ground of all, 
the place where we actually dwell, the living, breathing 
frontier where there is no realistic choice between gain or 
loss. 
 
©2013 David Whyte 
Excerpted from ‘HONESTY’ From the upcoming book of 
essays CONSOLATIONS: The Solace, Nourishment and 
Underlying Meaning of Everyday Words.

Living Well
“Anyone can achieve their fullest potential, who we are might be predetermined, 

but the path we follow is always of our own choosing  .We should never allow our 
fears or the expectations of others to set the frontiers of our destiny.” 

German phenomenologist Martin Heidegger

“Freedom is what you do with what’s been done to you” Jean Paul Sarte

“Now they show you how detergents take out bloodstains, a pretty violent image 
there.  I think if you’ve got a T-shirt with a bloodstain all over it, 

maybe laundry isn’t your biggest problem.  Maybe you should get 
rid of the body before you do the wash.”   Jerry Seinfeld

“Those who dance are considered insane by those who cannot hear the music.” George Carlin

“Today you are you! That is truer than true! There is no one alive who is you-er than you! “  Dr. Seuss
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