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STATUS OF 
GILMAN V. BROWN

Gilman v. Brown
USDC (N.D. Cal.) 

Case No. 05- 00830-LKK-CKD
[Ninth Circuit Court of Appeal Case Nos. 14-15613, 14-15680]

July 22, 2014
September 22, 2014

   This case, of continuing interest to all lifers whose crimes predated Nov. 8, 
1988, but whose BPH grants of parole were reviewed by the Governor, was 
orally argued and submitted in the Ninth Circuit on June 17, 2015.  No deci-
sion has come down yet.  Subsequent to June 17, two inmates filed self-serving 
pro per “motions,” but these are temporally of no effect in a submitted case.  

FALSE RUMOR DEPARTMENT

Johnson v. United States
USSC  Case No. 13-7120

June 26, 2015

   There is a rumor running rampant in 
the CA lifer community that because of 
a recent US Supreme Court decision re-
garding vagueness of the definition of 
criminal conduct, everyone with a sec-
ond degree murder conviction is getting 
their sentence reversed.  Not true.

   The US Supreme Court ruled recently, in 
interpreting a Federal statute akin to the 
Three-Strikes law in California, that the 
1984 definition in that Federal statute 
under the Armed Career Criminal Act is 
unconstitutionally vague as to its termi-
nology, “violent felony.”

   Johnson was convicted in federal court 
of being a felon in possession of a gun., 
and was sentenced to 15 years under the 
Armed Career Criminal Act, wherein a 
defendant who has previously been con-
victed of three or more "violent felonies" 
is subject to an increased prison sen-

tence. The district court had concluded 
that a prior state conviction qualified as a 
violent felony under the "residual clause" 
of the Act, which provides that an offense 
that "involves conduct that presents a se-
rious potential risk of physical injury to 
another" is a violent felony (18 U.S.C. § 
924(e)(2)(B)). 

   The US Supreme Court now ruled that 
the Fifth Amendment prohibits the tak-
ing of a person's liberty under a criminal 
law that is so vague it fails to provide ade-
quate notice of the conduct it proscribes 
or allows for arbitrary enforcement.  It 
applies not only to statutes defining ele-
ments of crimes, but also to statutes pre-
scribing sentences. In deciding whether 
the residual clause covers a crime, a court 
is required to picture the kind of conduct 
that the crime involves in "the ordinary 
case" and to judge whether that abstrac-
tion presents a serious risk of physical in-
jury. Here, the Court concluded that this 
wide-ranging inquiry "both denies fair 
notice to defendants and invites arbitrary 
enforcement by judges," thereby denying 
due process. There is uncertainty about 
how to estimate the risk because the as-
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   Kenneth Ferguson, whose life crime 
is not murder, was subject to Gov-
ernor’s review of his earlier grant of 
parole.  The Governor referred the 
matter to the en banc Board to recon-
sider its decision to grant parole.  In its 
monthly en banc hearings, the Board 
elected to disapprove its grant of pa-
role, which it claimed had the effect of 
vacating that grant.

   Ferguson moved for relief, arguing 
that the Board’s regulations were am-
biguous, and that an en banc panel 
could not, upon a Governor’s review 
recommendation, vacate the grant 
without due process of law.  

Ferguson challenges the Board's 
decision, contending he was de-
prived of due process because the 
doctrine of res judicata barred the 
decision and no evidence estab-
lishes a rational nexus to support 
the Board's conclusion that he is 
currently dangerous.

  Specifically, Ferguson challenged the 
vacating of his 2014 grant:

In 2014, the Board found Ferguson 
did not pose an unreasonable risk 
to society and was suitable for pa-
role.  The Governor requested that 
the Board review the decision en 
banc.  (§ 3041.1.)  After its en banc 
review, the Board issued a minute 
order on November 18, 2014 (the 
2014 minute order) memorial-
izing the Board's en banc ruling 
on a motion to vacate a prior de-
cision granting Ferguson parole 
and scheduled a new hearing.  The 
2014 minute order indicated that 
the motion was made, seconded 
and carried.  Specifically, the 2014 
minute order "vacate[d]" the earli-
er grant of parole, indicated a new 
hearing would be scheduled and 
ordered an investigation of Fergu-
son's "institutional programming 
related to domestic relationships."  
Ferguson challenges the Board's 
decision.

EN BANC DECISION PER 
PC § 3041.1 BY THE BOARD 
CANNOT VACATE PAROLE 

GRANT; A RECISSION 
HEARING IS REQUIRED

In re 
Kenneth Ferguson

CA4(1); D067284 
July 24, 2015

STATUS OF 
IN RE 

ROY BUTLER

In re Roy Thinnes Butler
___Cal.App.4th___; CA1(2); A139411

May 15, 2015
   CA Supreme Ct. # S227750

July 10, 2015

   Roy Butler’s habeas challenge to his 
denial of parole was settled by the par-
ties to accord him a new hearing.  He 
was granted parole at that hearing, and 
has now been released.  Subsequent 
to all this, both an inmate and the San 
Diego County District Attorney inde-
pendently filed motions in the CA Su-
preme Court requesting depublication 
of this lifer-friendly opinion.  Opposi-
tions to these motions were later filed 
by Presiding Justice J. Anthony Kline 
of the 1st District Court of Appeal, as 
well as by the attorney for Butler.  As 
a result, the finality of the DCA opin-
ion below, and its publication status, 
remain pending in the CA Supreme 
Ct.  Separately, the 1st DCA issued an-
other ruling in this same case, on June 
15, 2015, setting the award of attorney 
fees at $194,300.
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   Smelling a rat, the Court ordered the 
parties to address its concerns:

We requested the parties address 
in the return and traverse whether 
this motion constituted a final en 
banc decision vacating the prior 
decision granting petitioner pa-
role, or whether the passing of the 
motion constituted a decision that 
the Board would conduct an en 
banc hearing on the matter under 
section 3041.1 and then issue a 
final decision.  We requested that 
the parties provide any additional 
documents regarding the en banc 
hearing, such as a transcript of 
the hearing including a list of the 
commissioners taking part in the 
en banc hearing.  If such docu-
ments did not exist, the parties 
were to so indicate.

 Assuming that the 2014 
minute order constituted a final 
en banc decision vacating the pri-
or decision granting Ferguson pa-
role, the parties were to address in 
the return and traverse whether: 
(1) "a majority of commission-
ers specifically appointed to hear 
adult parole matters" reviewed the 
matter, (2) the Board complied 
"with the provisions of this chap-
ter" in conducting its en banc re-
view, and (3) the Board properly 
ordered an investigation regard-
ing the petitioner's institutional 
programming related to domes-
tic relationships.  (§ 3041.1.)  As-
suming, without deciding, that the 
Board did not comply with all ap-
plicable provisions in conducting 
its en banc review, the parties were 
directed to address the appropri-
ate remedy.

   The Board answered by basically 
caving, in admitting that its earlier en 
banc ruling did not comport with its 
own rules, which require a rescission 
hearing attended by due process pro-
cedural rights.  The Board overrode its 
earlier en banc ruling with a new one 

FERGUSON from pg. 2 that scheduled a rescission hearing, 
and then asked the Court to declare 
the matter moot.

In her return, the Attorney Gen-
eral indicated that, given our ques-
tions, the Board would reconsider 
its review of Ferguson's parole 
grant at its next regularly sched-
uled en banc meeting and either 
uphold the parole grant or sched-
ule a parole rescission hearing.  
The Attorney General suggested 
we "dismiss the petition because if 
the en banc Board affirms the pa-
role grant, the matter will be moot.  
And if the en banc Board sched-
ules a parole rescission hearing, 
the matter will not be ripe for ad-
judication unless and until a panel 
rescinds Ferguson's parole grant."

 In a supplemental return, 
the Attorney General stated that 
the Board met en banc on April 
21, 2015 to, among other things, 
reconsider the 2014 minute order.  
Thereafter, the Board scheduled a 
rescission hearing for August 21, 
2015.  The Attorney General as-
serts the instant petition is moot 
because the April 21, 2015 en banc 
order (the 2015 minute order) ex-
pressly superseded the 2014 min-
ute order.

   Ferguson’s attorney, Marc Eric Nor-
ton, argued that Ferguson was being 
given the runaround with the Board’s 
actions.  He argued that since the 
Board had no power to unilaterally 
vacate the grant without due process 
of law, the Court should find that Fer-
guson’s grant was in force, and order 
his release thereupon.  The Court re-
sponded sympathetically, but none-
theless explained why it was upholding 
the mootness request of the Attorney 
General.

Ferguson asserts all the evidence 
presented in this case since August 
2010 supports a conclusion that 
he is not currently dangerous to 
be released on parole and he "has 

been trapped on the Board's mer-
ry-go-round of hearings for five 
years with no hope of ever getting 
off this merry-go-round" unless 
we issue a third order for his im-
mediate release.

 While we sympathize with 
Ferguson's predicament, the stat-
utes governing parole board hear-
ings provide that "[u]p to 90 days 
prior to a scheduled release date, 
the Governor may request review 
of any decision by a parole author-
ity concerning the grant or denial 
of parole to any inmate in a state 
prison.  (§ 3041.1, italics added.)  
"When a request has been made, 
the request shall be reviewed by 
a majority of commissioners spe-
cifically appointed to hear adult 
parole matters and who are hold-
ing office at the time.  In case of 
a review, a vote in favor of parole 
by a majority of the commission-
ers reviewing the request shall be 
required to grant parole to any in-
mate.  In carrying out any review, 
the board shall comply with the 
provisions of this chapter."  (Ibid.)

 Here, the Governor ex-
pressed concern that Ferguson 
was not ready to be released.  He 
referred the matter back to the 
Board for en banc consideration, 
properly stating reasons for his 
request.  In its 2014 minute order, 
which is the subject of the instant 
writ petition, the Board indi-
cated that a motion to "[v]acate 
the panel's July 25, 2014, deci-
sion to grant parole and schedule 
a new hearing" had been carried.  
The Board's website contains 
a list of definitions, including 
"Hearing Result Terminology."  
(<http://www.cdcr.ca.gov/BOPH/
pshResults.html> [as of July 24, 
2015].)  The term "vacate" is not 
defined.  (Ibid.)  The California 
Code of Regulations at sections 
2040 et seq. address individual 
case decisions for life prisoners.  
The Regulations provide at sec-
tion 2041 for review of proposed 
decisions.  The Regulations pro-

 FERGUSON see pg. 6
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EDITORIAL

EDITORIAL - I’M OK, YOU’RE OK.  
WELL, ... MAYBE NOT YOU~

One of the constant and vastly irritating issues we come against in interaction with lifers and their families is something 
of an ‘us against us’ attitude, comparing lifer against lifer for greater or lesser heinousness or culpability of those 
long-ago crimes.  It is, in fact, one of the first issues we address at family seminars, urging family and friends to get 
rid of that ‘my lifer’s OK, but I’m not sure about yours’ mindset that separates, rather than unites, those concerned 
with prison reform.

We’ve had family members tell us their lifer isn’t a criminal—just convicted of a DUI with fatal results—an accident, 
not a crime.  Or that s/he’s ‘not like all those other criminals in there, he just made a mistake.’  Or the one that really 
lights us up, ‘I don’t know why they let X out, s/he’s a lot worse than my lifer.’

Recently there’s been an upsurge in frequency of these conversation, largely revolving around the release of another 
of the men involved in a 1976 crime, the infamous Chowchilla bus kidnapping.  We expect a hue and cry from victims’ 
rights groups and unfortunately we’ve come to expect sensational and often inaccurate news stories as well.  But 
what we don’t expect, and have little patience for, is the wailing of some prisoners and family members about why 
this individual was paroled and not me/my prisoner.

To which we say, as politely as possible, zip it.  In a nutshell, parole suitability isn’t about who is prepared, suitable 
or ready in comparison anyone else.  It’s about the individual, where that person is in their rehabilitation and change, 
readiness to resume life in society and about how the board measurers that preparedness.  

Do we always agree, that the most suitable lifers are always paroled?  No, it’s still a subjective evaluation by humans, 
and sometimes we don’t think the parole panels make the best decisions.   But it isn’t about comparing prisoner X to 
prisoner Y.  It’s about evaluating both prisoner X and prisoner Y to see if either, or both of them, meet the standards 
of suitability.

Does the board always get it right?  No, but the law gives them broad discretion in making that evaluation.  Do they 
compare one lifer against another, deciding who is ‘better?’   No, there’s no evidence of that, and we would howl in 
protest if there were. And since the commissioners aren’t allowed to ‘comparison shop,’ we, especially those of us 
concerned with reforming the system, shouldn’t either.

sessment is tied to a judicially imagined "ordinary case," not 
real-world facts or statutory elements. There is also uncer-
tainty about how much risk it takes for a crime to qualify as 
a violent felony. The Court overturned its contrary holdings 
inJames v. United States (2007) 550 U.S. 192, and Sykes v. 
United States (2011) 564 U.S. 1.

   This is not a ruling about a California statute.  It is not a con-
demnation of a California statute as unconstitutionally vague.  

Whether or not this ruling will be usable in arguing any pend-
ing direct appeal of a California state conviction or sentence 
is purely speculative, and would depend on a fact-dependent 
analysis.  Moreover, there is no retroactivity application an-
nounced in Johnson.  So the rampant rumor that “implied mal-
ice” as defined for past California state second degree murder 
convictions is now, under Johnson, unconstitutionally vague, is 
simply not true.

JOHNSON v. U.S. from pg. 1

continued see EDITORIAL  pg. 41
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3041.7; Cal. Code Regs., tit. 15, §§ 
2450 to 2470.)  Briefly, the pris-
oner has substantive and proce-
dural rights at a rescission hearing 
similar to those granted prisoners 
at parole suitability hearings.  (Id. 
at § 2465.)  Additionally, in car-
rying out any review, the Board 
must comply "with the provisions 
of this chapter."  (§ 3041.1.)  Thus, 
the 2014 minute order vacating 
or rescinding the prior decision 
granting parole violated Fergu-
son's substantive and procedural 
due process rights as the Board 
did not follow the proper proce-
dures for a rescission hearing.

 The Board impliedly recog-
nized its error by stating in the re-
turn: "In light of the Court's ques-
tions, the Board will reconsider its 
review of Ferguson's parole grant 
on April 21, 2015, at its next regu-
larly scheduled en banc meeting.  
At that time, a majority of the en 
banc Board will either uphold 
the July 25, 2014 parole grant or 
schedule a parole rescission hear-
ing."  At the later hearing in April 
2015, the Board issued the 2015 
minute order that reconsidered 
and amended the 2014 minute 
order to read " '[r]efer for a re-
scission hearing to consider the 
concerns stated by the Governor.' 
"  The Attorney General stated 
in her supplemental return that 
"Ferguson's parole grant is not af-
fected unless a panel determines 
that good cause exists to rescind 
the grant after a full rescission 
hearing on the merits."

 "Appellate courts decide 
only actual controversies.  Con-
sistent therewith, it has been said 
that an action, originally based 
upon a justiciable controversy, 
cannot be maintained on appeal 
if the questions raised therein 
have become moot by subsequent 
events."  (Clark v. Mazgani (2009) 
170 Cal.App.4th 1281, 1290, fn. 
5.)  In a criminal case, however, 
the mootness doctrine may not 
apply where the defendant will 
suffer collateral legal consequenc-

es on the basis of the challenged 
decision.  (See, e.g., People v. Elli-
son (2003) 111 Cal.App.4th 1360, 
1368-1369.)

 Here, the 2015 minute or-
der expressly superseded and thus 
mooted the 2014 minute order.  
No effective relief can be granted 
on the 2014 minute order and Fer-
guson will not suffer any collateral 
legal consequences because the 
Board, en banc, will be consider-
ing whether to rescind the grant of 
parole at the August 2015 rescis-
sion hearing where Ferguson will 
be entitled to all substantive and 
procedural due process rights.  No-
tably, at the August 2015 rescission 
hearing, the Board may conclude 
that good cause does not exist to 
rescind Ferguson's parole release 
date, thus mooting the entire con-
troversy.  Accordingly, the petition 
must be dismissed as moot.

   The Court was very concerned that 
the Board consider the existing re-
cord, including its earlier court rulings 
in Ferguson’s favor, when conducting 
the rescission hearing.  The upshot of 
this “advice” was that either the Board 
finds “new evidence” since the earlier 
grant upon which to reweigh its deci-
sion, or else reaffirms its earlier grant.

Where, as here, parole has been 
granted, it may be rescinded only 
upon a showing of good cause.  
(In re Powell, supra, 45 Cal.3d at 
p. 901; Cal. Code Regs., tit. 15, § 
2450; see §§ 3040, 3063.)  A rescis-
sion panel may not find good cause 
based upon its disagreement with 
the granting panel's assessment 
of the facts.  (In re Caswell (2001) 
92 Cal.App.4th 1017, 1027.)  "[T]
he proper focus is on the findings 
and conclusions that were central 
to the original panel's ultimate de-
cision to grant parole."  (Id. at p. 
1029.)  An adequate factual under-
pinning must exist for the Board's 
determination of cause.  (Id. at p. 
1027.)  When the "basis for the re-

vide at subdivision (a) of section 
2044 for en banc review of any 
proposed decision or requests for 
review from the Governor under 
section 3041.1.  The Regulations 
provide at subdivision (c) of sec-
tion 2044 that "[i]f a majority of 
the board disagrees with the deci-
sion reached by a majority of the 
panel, the decision is vacated and 
the matter shall be scheduled for 
a new hearing.  The decision from 
the new hearing shall be the deci-
sion in the case subject to [Regula-
tion §] 2041."

 Confused by the above lan-
guage and the Board's action, 
we requested the parties address 
whether the 2014 minute order 
constituted a final en banc deci-
sion vacating the prior decision 
granting parole or whether it sim-
ply amounted to a decision that 
the Board would conduct an en 
banc hearing on the matter under 
section 3041.1 and then issue a fi-
nal decision.  The Attorney Gener-
al conceded that the 2014 minute 
order "[v]acat[ing] the panel's July 
25, 2014, decision to grant parole" 
constituted a final en banc decision 
by the Board.  To "vacate" means 
to "nullify or cancel; make void; 
invalidate."  (Black's Law Dict. 
(9th ed. 2009) p. 1688.)  Thus, the 
Board's 2014 minute order vacat-
ing the grant of parole was equiv-
alent to an order rescinding the 
grant of parole.

 A parole date, however, may 
only be rescinded for good cause 
at a rescission hearing.  (Cal. Code 
Regs., tit. 15, § 2450; In re Powell 
(1988) 45 Cal.3d 894, 901.)  Good 
cause exists if the parole author-
ity reasonably determines, due to 
the circumstances at the time or 
circumstances that have appeared 
since, that parole was improvident-
ly granted.  (In re Powell, supra, at 
p. 902.)  The procedures for the re-
scission hearing are prescribed by 
statute and by the California Code 
of Regulations.  (§§ 3041.5(a), 

 FERGUSON from pg. 3
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scission [is] not new evidence, but 
a purportedly inadequate consid-
eration of evidence by the granting 
Board," (Id. at 1028) the ground 
for rescission must "reflect[] more 
than a mere disagreement with the 
ultimate determination reached by 
the [granting] panel."  (Id. at 1034.)  
Instead, the rescission panel must 
"target[] a specific conclusion of 
the granting panel and establish[] 
the disparity between the conclu-
sion and the evidence."  (Ibid.)  It 
must be presumed that the panel 
granting parole considered all the 
evidence before it.  (Id. at p. 1031.)

 Additionally, we urge the 
Board to familiarize itself with 
Ferguson I and Ferguson II where-
in we granted writ relief.  A final 
judgment granting habeas corpus 
relief is res judicata.  (In re Fain 
(1983) 139 Cal.App.3d 295, 301.)  
Nonetheless, the doctrine of res 
judicata does not " 'operate so as 
to prevent a re-examination of the 
same question between the same 
parties where, in the interval be-
tween the first and second actions, 
the facts have materially changed 
or new facts have occurred which 
may have altered the legal rights or 
relations of the litigants.' "  (Ibid.)  
The Governor's concerns, like 
public outcry, do not constitute 
good cause for rescission.  (See Id. 
at p. 302.)  Emotion plays no part 
in parole decisions; rather such de-
cisions must be based on specific 
information.  (Ibid.)

 We also remind the Board 
of the disposition in Ferguson II; 
namely, that it is bound by our 
"findings and conclusions regard-
ing the evidence in the record" 
and by our "conclusion that no 
evidence in the record before [us] 
supports the Board's determina-
tion that [Ferguson] is unsuitable 
for parole."  (In re Prather (2010) 
50 Cal.4th 238, 258.)  The Board 
is precluded from denying parole 
unless some "additional evidence," 
considered alone or in conjunction 
with other evidence in the record, 

and not already considered and 
rejected by us, supports a determi-
nation that Ferguson remains cur-
rently dangerous.  (Ibid.)

   Ferguson has since been scheduled 
for a rescission hearing in August, 
2015.  Separately, his attorney’s request 
for fees and costs was denied because 

[h]ere, Ferguson has not shown 
that this writ proceeding enforced 
an important right affecting the 
public interest or that it benefits a 
broad class of citizens

thus distinguishing this case from the 
In re Roy Butler case above, where fees 
were awarded. 

(Late Great News- on 8-24 Marc Norton, 
Attorney for Ferguson reported he sur-
vived his rescission hearing)

WHEN A LIFER IS 
CONVICTED OF AN 

IN-PRISON OFFENSE, 
THE CONSECUTIVE 

SENTENCE FOR THAT 
OFFENSE 

COMMENCES ON THE 
DATE HE IS FOUND 

SUITABLE FOR PAROLE, 
NOT ON THE DATE HE 

COMPLETES HIS 
BASE TERM

In re 
Damien Coleman

---  Cal.App.4th --- ; CA1; A142734 
May 13, 2015

   It’s bad enough to “catch a new beef ” 
while you are already serving a life-top 
sentence.  But there’s more bad news.  
Your new term, which is consecutive, 
only commences upon your being 
found suitable for parole.  And the ad-
vent of being found suitable, in turn, 
will be extended by the Board because 

it is a “convicted offense” as defined in 
PC § 3041(b)’s limited class of reasons 
why the Board can deny its “normal” 
grant of parole.

   [San Quentin lifer Damien Cole-
man] pled guilty to second degree 
murder (§ 187) in April 1990 and 
in September received an inde-
terminate sentence of 15 years to 
life in prison; he began serving his 
sentence on October 4, 1990.

 In March 2000, while serving 
his indeterminate life term, peti-
tioner was convicted of conspir-
ing to bring a controlled substance 
into prison (§§ 182, subd. (a)(1), 
4573).  He received a six-year de-
terminate term to be served con-
secutive to his indeterminate term.

 On October 4, 2012, after pe-
titioner had served 22 years in pris-
on, the Board found him suitable 
for parole.  The Board calculated 
the base term of confinement for 
the 1990 conviction to be 18 years.  
(See § 3041.)  The parole grant be-
came effective on March 3, 2013 
after the Governor took no action 
to reverse it.  The CDCR calculated 
petitioner’s earliest possible prison 
release date to be December 21, 
2017.  In its calculation, the CDCR 
started from March 3, 2013, added 
the six-year term imposed for the 
custodial offense, and subtracted 
projected credits.

 In March 2014, petitioner 
filed a petition for writ of habeas 
corpus.  He contended that, in 
calculating his release date, the 
consecutive sentence imposed on 
his custodial offense should have 
commenced on the date he com-
pleted the 18 year base term on the 
1990 murder conviction.

   Coleman petitioned for habeas relief 
in the Marin Superior Court, which 
was granted.  The state appealed, and 
the appellate court now reversed.  The 
1st DCA set out the case before it:
 

When a state prison inmate com-
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mits a felony, Penal Code, section 
1170.1, subdivision (c) (“Section 
1170.1(c)”), provides that any 
consecutive sentence for such 
felony “shall commence from the 
time the person would otherwise 
have been released from prison.”  
This case requires that we inter-
pret Section 1170.1(c) to deter-
mine whether an inmate serving a 
life term who commits a custodial 
offense is entitled to have his con-
secutive sentence for that offense 
begin on the date he completes 
his base term or on the date he is 
found suitable for parole.  The trial 
court adopted the former interpre-
tation, granted the petition for ha-
beas corpus filed by Damien Cole-
man (petitioner), and ordered that 
petitioner be released from prison 
on the ground that the California 
Department of Corrections and 
Rehabilitation (CDCR) miscal-
culated his release date.  Kevin 

Chappell (appellant), Warden at 
San Quentin State Prison, appeals 
from the superior court’s order 
and contends the superior court 
erred in its construction of Sec-
tion 1170.1(c). Appellant argues 
the term for the custodial offense 
did not commence until the Board 
of Parole Hearings’ (Board) deter-
mination that petitioner was suit-
able for parole became effective in 
2013.  Because the superior court’s 
order is contrary to the plain lan-
guage of Section 1170.1(c), we re-
verse.

   The DCA began with the law being 
interpreted here:

Section 1170.1(c), which relates to 
sentencing for felonies committed 
by prisoners, provides in relevant 
part, “In the case of any person 
convicted of one or more felonies 
committed while the person is 
confined in the state prison . . . and 

the law either requires the terms 
to be served consecutively or the 
court imposes consecutive terms, 
the term of imprisonment for all 
the convictions that the person 
is required to serve consecutively 
shall commence from the time the 
person would otherwise have been 
released from prison.”  (Emphasis 
added.)  Appellant contends the 
superior court erred in conclud-
ing the term of imprisonment for 
petitioner’s year 2000 custodial of-
fense commenced from the date 
of completion of the 18-year base 
term for the 1990 murder convic-
tion, rather than from the date the 
grant of parole was effective in 
March 2013.  We agree.

   The Court then recounted the Legis-
lative intent regarding in-prison felo-
ny convictions:

 “The determinate sentencing 
law treats in-prison offenses differ-
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ently than out-of-prison offenses.  
[Citation.]  The difference is sim-
ple and understandable.  The Leg-
islature wanted in-prison crimes 
to be punished more severely than 
crimes committed ‘on the outside.’  
[Citation.]  Thus, as a general rule 
sentences for out-of-prison offens-
es are calculated under subdivision 
(a) of section 1170.1—the greatest 
term of imprisonment is the prin-
cipal term and the consecutive 
sentences are subordinate terms, 
served at one-third of the middle 
term.”  (People v. White (1988) 202 
Cal.App.3d 862, 869 (White).)  In 
contrast, “Section 1170.1(c) ap-
plies to felonies committed when 
the defendant is confined in a 
state prison.  The statutory scheme 
makes clear that such felonies, i.e., 
those felonies committed in pris-
on, are exempt from the general 
sentencing scheme.  [Citation.]  A 
sentence under subdivision (c) is 
longer than a sentence imposed 
under subdivision (a) because the 
in-prison offenses are fully con-
secutive to the sentence for the of-
fense for which the defendant was 
in prison.  Using sentencing jargon 
‘the in-prison offense is treated as 
a new principal term rather than 
as a subordinate term to the out-
of-prison offense.’ ”  (White, at pp. 
869–870.)

   The issue in the present case is when 
the fully consecutive sentence for pe-
titioner’s custodial offense commences 
under Section 1170.1(c).   The DCA 
relied on its treatment of the expres-
sion “base term” from its earlier prec-
edent.

This court explained the role of the 
base term in In re Bush (2008) 161 
Cal.App.4th 133, 141–142 (Bush): 
“When a life prisoner is found 
suitable for parole, the Board sets 
a release date by calculating a ‘base 
term’ for the offense, adjusted by 
any credits to which the prisoner 
is entitled.  (Cal. Code Regs, tit. 
15, §§ 2282, 2289, 2290.)  [¶]  The 

Board’s decision that a prisoner is 
suitable for release precedes and is 
distinct from its choice of a base 
term fixing an actual release date.  
[Citations.]  [¶]  It is only when the 
prisoner has been found suitable 
for parole .  .  . that the Board pro-
ceeds to select the base term using 
a matrix of factual variables ‘in a 
manner that will provide uniform 
terms for offenses of similar grav-
ity and magnitude with respect 
to their threat to the public.’  (§ 
3041, subd. (a).)  Unlike the suit-
ability determination, ‘The base 
term shall be established solely 
on the gravity of the base offense, 
taking into account all of the cir-
cumstances of that crime.’  (Cal.
Code Regs., tit. 15, § 2282, subd. 
(a).)  [¶]  Because the suitability 
determination focuses on the pris-
oner’s danger to the public, while 
the base term reflects an appropri-
ate sentence for the crime when 
compared to other comparable 
offenses, the date of the suitabil-
ity determination may be earlier 
or later than the release date that 
is calculated using the base term.  
In some cases, the prisoner will be 
found suitable before he or she has 
spent time in custody equal to the 
length of the base term, and must 
remain in prison custody.  In other 
cases, the time actually served by 
the prisoner will exceed the base 
term set by the Board, and the 
prisoner will be entitled to be re-
leased.”  (See also Dannenberg, su-
pra, 34 Cal.4th at pp. 1078–1084.)

 Thus, although the Board’s 
designation of the 18-year base 
term reflects a determination that 
period was an appropriate sen-
tence for petitioner’s 1990 offense, 
he was not found suitable for re-
lease until four years later.  “His 
custody during the period be-
tween his theoretical release date 
as calculated using the base term 
and the time he was finally found 
suitable for parole was entirely 
lawful; indeed, the Board could 
not have legally released him ab-
sent a determination that he was 
suitable for parole.”  (Bush, supra, 

161 Cal.App.4th at p. 142; see also 
Dannenberg, supra, 34 Cal.4th at 
p. 1083 [“When the time comes 
to evaluate the individual life in-
mate’s suitability for release on pa-
role, the [Board] is authorized—
indeed, required—to eschew term 
uniformity, based simply on simi-
lar punishment for similar crimes, 
in the interest of public safety in 
the particular case.”].)

 This court’s decision in Bush, 
supra, 161 Cal.App.4th 133, is in-
structive.  There, the petitioner ar-
gued that time he was imprisoned 
in excess of the base term should 
be credited against his period on 
parole.  (Id. at p. 138.)  We con-
cluded that, although it might be 
appropriate to provide such credit 
to someone imprisoned in excess 
of a determinate term, the Board’s 
base term is not “the equivalent of 
a determinate sentence.”  (Id. at p. 
144; see also Lira, supra, 58 Cal.4th 
at p. 582.)  Instead, time served in 
excess of the base term is a period 
of lawful confinement pending 
a parole suitability determina-
tion.  (Bush, at p. 144.)  Similarly, 
the base term in the present case 
is not equivalent to a determinate 
sentence; petitioner’s confinement 
on the 1990 murder conviction 
continued until it was determined 
he was suitable for parole.

 As further support for its 
construction of Section 1170.1(c), 
appellant points out that, as origi-
nally enacted in 1976, the statute 
did not provide for commence-
ment of the term for the custodial 
offense when the offender “would 
otherwise have been released from 
prison.”  Instead, the provision 
originally stated, “the aggregate 
term of imprisonment for all con-
victions .  .  . shall be the remain-
der of the term for which he was 
confined plus the term of impris-
onment specified by the judge for 
the crime committed while con-
fined in a state prison.”  (Former § 
1170.1a, added by Stats. 1976, ch. 
1139, § 273, p. 5140, amended by 
Stats. 1977, ch. 165, § 17, p. 649.)  
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Construing Section 1170.1(c) to 
provide for commencement of the 
sentence for the custodial offense 
at the time the parole grant is ef-
fective rather than at the conclu-
sion of the base term gives effect 
to the Legislature’s amendment.  
Although the prior version’s refer-
ence to “the remainder of the term” 
for the original offense could rea-
sonably be construed to refer to ei-
ther the end of the base term or the 
actual release date, the current lan-
guage unambiguously commences 
the consecutive sentence on the 
custodial offense at the time the 
offender otherwise actually would 
have been released.

   Next, the DCA rejected the Superior 
Court’s citing of lenity, relying instead 
on Legislative intent to more harshly 
treat in-prison offenders.

The superior court also concluded 
that, even if the literal language of 
Section 1170.1(c) mandates us-
ing the effective date of the parole 
grant to mark the commencement 
of the sentence for the custodial 
offense, that construction should 
be rejected as leading to absurd 
results.  “There are occasions, of 
course, when literal construction 
of a statute is not possible, either 
because the law’s terms are criti-
cally ambiguous or because literal 
interpretation would create a logi-
cally absurd application of the law, 
one completely beyond the subject 
matter of the legislation or one 
directly contrary to its expressed 
intent.  But we should reach that 
conclusion only after making a 
sincere and thorough attempt to 
apply a statute–however it was 
enacted–according to its terms.”  
(Hodges v. Superior Court (1999) 
21 Cal.4th 109, 120 (Hodges).)  The 
superior court reasoned that, once 
petitioner had been imprisoned 
for the duration of the 18-year base 
term plus the consecutive sentence 
for his custodial offense (including 
credits), he “had been adequately 
punished for his crimes by serving 

their full sentences, and he did not 
pose a danger to public safety ac-
cording to the Parole Board.”

 Giving effect to the plain lan-
guage of Section 1170.1(c) does not 
result in “a logically absurd appli-
cation of the law.”  (Hodges, supra, 
21 Cal.4th at p. 120.)  The supe-
rior court concluded it is “unfair” 
to continue to confine a prisoner 
who has served an amount of time 
equivalent to the base term for an 
indeterminate sentence plus the 
duration of the consecutive sen-
tence for a custodial offense.  But 
this conclusion does not require 
us to characterize as “absurd” the 
contrary conclusion reached by the 
Legislature in Section 1170.1(c).  It 
is well-established the Legislature 
intended that “in-prison crimes 
.  .  . be punished more severely 
than crimes committed ‘on the 
outside.’ ”  (White, supra, 202 Cal.
App.3d at p. 869, quoting People 
v. McCart (1982) 32 Cal.3d 338, 
340.)  If the sentence for the cus-
todial offense commenced at the 
end of the base term, then when-
ever the Board designated a base 
term of shorter duration than the 
actual time of confinement the of-
fender would have reduced or no 
time added to his actual period of 
confinement due to commission of 
the custodial offense.  (See Bush, at 
p. 142 [noting the possibility that, 
at the time of the parole suitability 
determination, “the time actually 
served by the prisoner will exceed 
the base term set by the Board”].)  
Commencing the consecutive sen-
tence for the custodial offense on 
the date the prisoner otherwise ac-
tually would have been released on 
parole is consistent with the Legis-
lature’s intent to punish and deter 
criminality in prison.

   Finding Legislative intent control-
ling in this case involving an in-prison 
felony conviction, the DCA reversed 
the Superior Court’s grant of habeas 
relief.  Coleman will be eligible for in-
custody credits earned while serving 
his new six-year DSL term.

GOVERNOR’S ABUSE 
OF PARDON POWER 

IS UNASSAILABLE 
IN THE COURTS

   
Santos v. Brown
CA3 No. C072785 

June 2, 2015

   On January 2, 2011, his last day in of-
fice as Governor of California, Arnold 
Schwarzenegger exercised his execu-
tive clemency power (Cal. Const., art. 
V, § 8, subd. (a); Pen. Code, § 4800; by 
commuting (reducing) the prison sen-
tence of Esteban Nunez from 16 years 
to seven years.  Esteban, in turn, was 
the son of then Speaker of the Cali-
fornia State Assembly, Fabian Nunez.  
This obvious political partisanship was 
sensationally decried in the media, but 
was even more understandably ob-
jected to by the victim’s family in Es-
teban’s homicide.  In this court action, 
the family tried to use the judiciary to 
intervene in such a thinly veiled, re-
pugnant abuse of the Governor’s com-
mutation power.

   The crime was no “accident.”

The attack, initiated by Esteban 
Nunez and his acquaintances on 
Santos and on other young men, 
none of whom were armed, took 
place near the campus of San Di-
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ego State University.  Among other 
acts of violence, one of Esteban 
Nunez’s cohorts stabbed Luis San-
tos in the chest severing an artery 
in his heart after which Luis Santos 
almost immediately bled to death.  
During the fight Esteban Nunez 
stabbed another young man in 
the abdomen and in the back and 
stabbed a third young man in the 
shoulder.  We set forth the facts 
surrounding the knife attack by 
Esteban Nunez and the others in 
more detail in a moment.

 Esteban Nunez was subse-
quently charged with the murder 
of Luis Santos and assault with a 
deadly weapon as to each of the 
two men he personally stabbed, 
among other offenses.

 Pursuant to a plea agreement 
entered into on the eve of trial, 
Esteban Nunez pleaded guilty to 
voluntary manslaughter in the 
death of Luis Santos and pleaded 
guilty to two counts of assault with 
a deadly weapon arising from his 
having personally stabbed the oth-
er two young men.  In June 2010, 
he was sentenced to serve 16 years 
in prison.

   The legal argument presented by the 
Santos family centered on Marsy’s Law.

This litigation seeks to invalidate 
the commutation, arguing crime 
victims and district attorneys must 
receive notice and opportunity to 
be heard before a grant of execu-
tive clemency, pursuant to the Vic-
tims’ Bill of Rights Act of 2008, 
also known as Marsy’s Law, adopt-
ed by voter initiative Proposition 
9 in 2008, amending California 
Constitution, article I, section 28, 
and statutes.  Marsy’s Law broadly 
mandates notice to victims and an 
opportunity to be heard at “parole 
or other post-conviction release 
proceedings” before prisoners 
obtain early release from prison.  
(Cal. Const., art. I, § 28, subd. (b)
(7).)

   However, Marsy’s Law only applies 
to parole laws, not commutation laws.  
Accordingly, judicial relief was un-
available.

  Plaintiffs urge a broad interpreta-
tion of Marsy’s Law to require no-
tice and opportunity for victims 
to be heard before any decision to 
release a prisoner early -- not only 
parole decisions, but also execu-
tive grants of clemency.  However, 
as we explain, this interpretation 
of Marsy’s Law is foreclosed by the 
fact that Marsy’s Law amended pa-
role statutes to specify notice to vic-
tims and opportunity to be heard  
(§ 3043 et seq.) but left untouched 
the executive clemency statutes 
(§§ 4800-4813) which merely stat-
ed the applicant for a “pardon” must 
give notice to the district attorney 
(§  4804).  After Schwarzenegger 
commuted Nunez’s sentence, the 
Legislature enacted section 4805, 
mandating notice to the district at-
torney of “commutation” applica-
tions and reasonable effort by the 
district attorney to notify victims, 
who may submit to the Governor 
a recommendation for or against 
commutation.

 We are compelled to con-
clude that, while Schwarzenegger’s 
conduct could be seen as deserving 
of censure and grossly unjust, it was 
not illegal.  Marsy’s Law, despite its 
obviously expansive protection of 
victims’ rights does not restrict the 
executive’s clemency powers under 
California Constitution, article V, 
section 8, subdivision (a) or the 
clemency statutes, and we must af-
firm the judgment.  Our holding is 
limited to subdivision (a) executive 
clemency and does not apply to the 
Governor’s power under subdivi-
sion (b) of the same constitutional 
provision to reverse or modify a 
parole decision of the Board of Pa-
role Hearings “on the basis of the 
same factors” the board is required 
to consider.  

   The insensitivity of Schwarzeneg-
ger’s “deserving of censure and grossly 

unjust” behavior against the Santos 
family; the duplicity against his wife 
of Schwarzenegger’s lately-exposed 
1990 love child from an affair with 
his family’s housekeeper at the time; 
and his blatant abuse of the law when 
twice illegally reversing this writer’s 
grant of parole based upon his “un-
supported belief that all of the psy-
chological reports are wrong” (In re 
Dannenberg (2009) 173 Cal.App.4th 
237, 256), shall endure as corner-
stones of Schwarzenegger’s public 
service legacy.

THE U.S. AND 
CALIFORNIA SUPREME 

COURTS GRANTED 
REVIEW IN THE 

FOLLOWING CASES 
DURING RECENT WEEKS

 
   The Central California Appel-
late Project summarized recent 
grants and holds in the Califor-
nia Supreme Court.  CLN readers 
should note which are the lead cas-
es for issues and cases that might 
apply to their own pleadings.   
 
Braziel v. Superior Court  (2014) 225 
Cal.App.4th 933, review granted 
7/30/2014 (S218503/B249830). In 
this case in which review was pre-
viously granted, the court ordered 
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further proceedings deferred on May 
4, 2015, pending decision in People v. 
Johnson  (2014) 226 Cal.App.4th 620, 
review granted 7/30/2014 (S219454/
B249651); and  People v. Macha-
do (2014) 226 Cal.App.4th 1044, mod. 
226 Cal.App.4th 1376a, review grant-
ed 7/30/2014 (S219819/B249557), 
which present the following issues: (1) 
For the purpose of determining eligi-
bility for resentencing under the Three 
Strikes Reform Act of 2012 (Prop. 36, 
Gen. Elec. (Nov. 6, 2012) [Pen. Code, 
§ 1170.126]), is an offense considered 
a serious or violent felony if it was not 
defined as a serious or violent felony 
on the date the offense was committed 
but was defined as a serious or violent 
felony on the effective date of the Act? 
(2) Is an inmate serving an indetermi-
nate term of life imprisonment under 
the Three Strikes Law (Pen. Code, §§ 

667, subds. (b)-(j), 1170.12), which 
was imposed for a conviction of an 
offense that is not a serious or violent 
felony, eligible for resentencing on that 
conviction under the Three Strikes Re-
form Act if the inmate is also serving 
an indeterminate term of life impris-
onment under the Three Strikes Law 
for a conviction of an offense that is a 
serious or violent felony? 

The U.S. Supreme Court grant-
ed certiorari in the following case:   
 
State v. Montgomery  (La. 2014) 141 
So.3d 264, cert. granted 3/23/2015 (14-
280). This case presents the following 
issues: (1) Whether  Miller  adopts a 
new substantive rule that applies retro-
actively on collateral review to people 
condemned as juveniles to die in pris-
on? (2) Does the U.S. Supreme Court 
have jurisdiction to decide whether 

the Supreme Court of Louisiana cor-
rectly refused to give retroactive effect 
in this case to the decision in Miller v. 
Alabama, 567 U.S. __ (2012)?

PROP. 36 CASES 

PRIOR SERIOUS FELONY 
ENHANCEMENT MAY BE 

ADDED ONLY ONCE 
TO MULTIPLE 

DETERMINATE TERMS
 IMPOSED AS PART OF A 

SECOND-STRIKE SENTENCE

People v. Darren Sasser
--- Cal.4th --- ; No. S217128 

April 23, 2015

   The California Supreme Court held 
that when one is sentenced to multiple 
determinate terms as part of a second-
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strike sentence, that the 5 year “prior 
serious felony enhancement” may only 
be applied once – not once to each of 
the multiple determinate terms.

   Darren Sasser received both multiple 
indeterminate (i.e., life-top) terms, as 
well as multiple determinate terms.  
In both types of cases, the trial court 
added 5-year prior serious felony en-
hancements to each of the terms.  On 
appeal, he challenged only the multi-
ple use of such enhancements as to the 
determinate terms.  (The law was clear 
as to such use on the indeterminate 
terms, so that was not at issue here.)

   The CA Supreme Court reviewed 
the four interacting statutory schemes:  
the determinate sentencing law (§ 
1170 et seq.) and, in particular, its 
rules governing multiple determinate 
terms (§ 1170.1, subd.  (a) (hereafter 
section  1170.1(a)); enhanced penalty 
provisions for forcible sex offenses 
(§ 667.6); the prior serious felony en-
hancement (§ 667, subd. (a)(1) (here-
after section 667(a)(1)); and the Three 
Strikes law (§§ 667, subds. (b)–(i), 
1170.12), as well as its precedent in 
People v. Tassell (1984) 36 Cal.3d 77, 
to make its finding that for the case 
of the multiple determinate terms, the 
“prior serious felony enhancement” of 
5 years should only be applied once.

We are unpersuaded that the 
Three Strikes law’s goal of pun-
ishing recidivists should change 
our conclusion.  The Three Strikes 
law’s “purpose is not a mantra that 
the prosecution can invoke in any 
Three Strikes case to compel the 
court to construe the statute so 
as to impose the longest possible 
sentence.”  (People v. Garcia (1999) 
20 Cal.4th 490, 501.)  As we recog-
nized in Nguyen, the Three Strikes 
law expressly abrogates certain 
preexisting sentencing provisions, 

but it is intended to work in con-
cert with those it does not abro-
gate.  (Nguyen, supra, 21 Cal.4th at 
pp. 203–204.)
 
Because the determinate portion 
of Sasser’s sentence was subject to 
section 1170.1, the prior serious 
felony enhancement should have 
been applied only once to that 
portion of his overall sentence.

   Since this case applies to Sasser’s 
direct appeal of his conviction, it re-
quired remand for resentencing.  The 
CA Supreme Court did not give an 
opinion as to any consideration of 
retroactivity for those whose appeals 
are now final, but who are nonetheless 
serving multiple second-strike “prior 
serious felony enhancements” of 5 
years.   

IF YOU ARE SERVING A LIFE 
SENTENCE WHEN YOU 

COMMIT AN IN-PRISON 
FELONY, THAT NEW FELONY 
AUTOMATICALLY BECOMES 

“SERIOUS” UNDER THE 
THREE-STRIKES LAW

People v. William Thrash
CA 4(2)  E061922 

July 24, 2015

   In October 2010, William Thrash was 
sentenced under the “Three Strikes” 
law to 25-life for one of two current 
felony convictions for assaulting a 
correctional officer by means likely 
to produce great bodily injury while 
defendant was serving a state prison 
sentence (§  4501).  The assaults oc-
curred while Thrash was serving a life 
sentence as a third strike offender for a 
1996 aggravated assault conviction in 
Orange County.  Because Thrash was 
serving a life term when he committed 
the § 4501 offenses, the offenses were 

serious felonies.  (§  1192.7, subd. (c)
(12).) 
   
   Thrash petitioned the trial court to 
recall his current 25-life sentence and 
resentence him under Prop. 36.  The 
trial court denied the petition on the 
ground Thrash was serving a life term 
when he committed the § 4501 of-
fenses, and because the court found 
Thrash would pose “an unreason-
able risk of danger to public safety” if 
he were resentenced under Prop. 36.  
(§ 1170.126, subd. (f).)  

The Court held that Thrash was ineli-
gible to be resentenced under Prop. 36 
simply because the § 4501 offense for 
which he was sentenced to a life term 
under the former Three Strikes law was 
a serious felony.  (§  1170.126, subds. 
(b), (c).)  Assaulting a correctional of-
ficer by force likely to produce great 
bodily injury while serving a state 
prison sentence (§  4501) becomes a 
serious felony if the inmate was serving 
a life sentence when he committed the 
offenses (§ 1192.7, subd. (c)(12)), and 
defendant was serving a life sentence 
when he committed the section 4501 
offenses in 2007.  

   Here, Thrash fell short of gaining re-
lief on two grounds.  First, he was stat-
utorily ineligible to even file a petition 
for resentencing.  Second, his newest 
offenses became serious felonies be-
cause they amounted to in-prison as-
saults on non-inmates.

Defendant was statutorily ineli-
gible to be resentenced under the 
Act, simply because the section 
4501 conviction for which he was 
serving a life term under the for-
mer Three Strikes law was a serious 
felony conviction.  (§ 1192.7, subd. 
(c)(12).)  A defendant is eligible to 
be resentenced under the Act only 
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if the defendant is serving a life 
term “for a conviction of a felony 
or felonies that are not defined as 
serious and/or violent felonies by 
subdivision (c) of Section 667.5 or 
subdivision (c) of Section 1192.7.”  
(§ 1170.126, subd. (e).)  Indeed, a 
defendant is statutorily ineligible 
even to file a petition to be resen-
tenced under the Act, if the defen-
dant is serving a life term for a se-
rious or violent felony conviction.  
(§ 1170.126, subd. (b).) 
 
   An assault by an inmate on the 
person of another, by means of 
force likely to produce great bodi-
ly injury, and while the inmate is 
serving a state prison sentence, is a 
serious felony if the inmate is serv-
ing a life sentence when he or she 
commits the assault.  (§  1192.7, 
subd. (c)(12) [listing as a serious 
felony, for purposes of the Three 
Strikes law, “assault by a life prison-
er on a non-inmate” (italics add-
ed)].)  Defendant was serving a life 
term for his 1996 Orange County 
conviction for violating section 
245, subdivision (a)(1), when he 
committed the two section 4501 
offenses against the two correc-
tional officers in 2007. 

   While there was apparently no dis-
pute that Thrash punched two guards, 
the sad epilog to all this is that the 
altercation came after Thrash was de-
nied his request for a medical visit for 
his high blood pressure.  

FOR PROP. 36 RESENTENCING 
PURPOSES, POSSESSION OF 

A SHOTGUN EQUALS “BEING 
ARMED WITH A FIREARM”

People v. Johnny Rankin
CA4(1); No. D067205 

July 23, 2015

The Court of Appeal summarized the 
case:

   In September of 1994, police 
initiated a traffic stop.  Johnny 
Rankin was in the backseat.  He 
left the car and attempted to leave 
but was instructed by an officer to 
remain in the area.  He complied, 
but engaged in a struggle with the 
officer when he started to move 
away from the vehicle.  Rankin 
was placed in a patrol car and the 
driver and front seat passenger 
were detained.  

   An officer looked into the vehicle 
and in plain view saw a sawed-off 
22-gauge shotgun on the rear pas-
senger floorboard.  It was loaded 
with a yellow 20-gauge shotgun 
shell.  From where he was in the 
patrol car, defendant yelled to 
the officers that “the shotgun was 
mine.  They had no idea it was 
there.  I put it in the back.  I don’t 
want them in trouble.  Now I have 
nothing else to say except I want a 
lawyer.”  Thereafter the driver and 
front seat passenger were placed in 
the patrol car with Rankin.  After 
being told they were being record-

ed, Rankin repeat-
edly stated he did not 
want to get the others 
in trouble and that 
he told the police the 
shotgun belonged to 
him. 
 
Rankin was arrested 
and when searched, 
officers found a yel-
low 20-gauge shotgun 
shell in his pocket. 

 
   On April 28, 1995, Rankin was 
convicted of possession of a fire-
arm by a felon, in violation of for-
mer Penal Code section 12021, 
subd (a) (renumbered § 29800, 
subd. (a)(1)), and possession of a 
deadly weapon, a sawed-off shot-
gun, in violation of former section 
12020, subd. (a)(1) (renumbered 
§ 33215).  In addition the court 
found three prior “strike” convic-
tions and three prior prison allega-
tions to be true. 
 
   On June 6, 1995, Rankin was 
sentenced to 25-life under the 
pre-Proposition 36 version of the 
“Three-Strikes” law.  On appeal 
this court remanded the case for 
the trial court to exercise the dis-
cretion vested in it by People v. Su-
perior Court (Romero) (1996) 13 
Cal.4th 497.  Following remand 
the trial court again imposed the 
25-year-to-life sentence under the 
Three Strikes Law. 

   On November 7, 2012, the Three 
Strikes Reform Act became ef-
fective.  That Act added section 
1170.126, which provides for a 
resentencing option for “persons 
presently serving an indetermi-
nate term of imprisonment pursu-
ant to” the Three Strikes Law.  (Re-
form Act § 6).

   On January 14, 2014, Rankin filed 
a petition in the trial court under § 
1170.126 requesting a recall of his 
life sentence and further request-
ing resentencing to a determinate 
term.  He argued the life sentences 
for violation of sections 12021 
subd. (a) and 12020 subd. (a), were 
not serious or violent felonies, nor 
were they enumerated in section 
667, subd. (e)(2)(C)(i-iii). 

   On November 12, 2014, the tri-
al court issued an order to show 
cause why it should not deny the 
petition for resentencing on the 
ground defendant was ineligible 
for relief under section 1170.126, 
subd. (e)(2); because of the na-
ture of the commitment offense in 
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felon in possession of a firearm (§ 
12021, subd. (a)).  The trial court 
noted that because ineligibility re-
quires a finding the defendant was 
“armed with a firearm,” the issue 
before the court was whether pos-
session of a firearm can constitute 
being armed.  The court further 
stated the record reflected defen-
dant had possession of the gun, 
“under conditions in which the 
gun was readily available for his 
use,” specifically before his deten-
tion on the traffic stop, defendant 
was seated in the rear passenger 
compartment of a vehicle where 
a loaded sawed-off shotgun was 
subsequently discovered on the 
floorboard. 

   In response to the court’s inquiry 
issue, defendant argued the prose-
cution must prove to a jury beyond 
a reasonable doubt that he was in-
eligible for resentencing and that 
the prosecution needed to show a 
“tethering” felony.  The People re-
sponded that based on this court’s 
decision in People v. White (2014) 
223 Cal.App.4th 512, defendant 
was armed with the shotgun be-
cause he had ready access to it in 
the backseat where he was sitting; 
moreover he had a matching shot-
gun shell in his pocket and admit-
ted the shotgun belonged to him.  
Defendant, in response, urged he 
was in no more than constructive 
possession of the gun.
   
   The trial court rejected defen-
dant’s arguments, finding the re-
cord supports a finding defendant 
was armed with a firearm and thus 
was ineligible for the relief he was 
requesting. 

  
   The Court of Appeal found Rankins’ 
argument unavailing, and denied re-
lief.

Defendant urges a disqualifying 
factor must be proved by clear 
and convincing evidence.  For this 
proposition he relies primarily on 
Justice Raye’s concurring opin-

ion in People v. Bradford (2014) 
227 Cal.App.4th 1322, 1350-1351.  
As defendant notes, however, the 
weight of authority is to the con-
trary.  In People v. Osuna (2014) 225 
Cal. App.4th 1020, 1040 (Osuna) 
the court holds that because a trial 
court’s determination that a defen-
dant is ineligible for resentencing 
pursuant to section 1170.126 does 
not increase the penalty to which 
the defendant is already subjected, 
but rather disqualifies a defendant 
from an act of lenity on the part of 
the electorate to which a defendant 
is not constitutionally entitled, a 
trial court need only find a dis-
qualifying factor by a preponder-
ance of the evidence.  We agree 
with the holding of Osuna.

   Among the disqualifying factors 
enumerated in the Three Strikes 
Reform Act of 2012 is if, “[d]ur-
ing the commission of the cur-
rent offense, the defendant used a 
firearm, was armed with a firearm 
or deadly weapon or intended to 
cause great bodily injury to anoth-
er person.”  (§§ 667, subd. (e)(2)(C)
(iii), 1170.12, subd.(c)(2)(C)(iii), 
emphasis added; see §1170.126, 
subd.(e)(2).)  The question re-
mains whether a preponderance 
of the evidence supports the con-
clusion defendant was armed with 
a firearm such that he would be 
found ineligible.  We conclude the 
evidence supports a conclusion he 
is ineligible.

   Citing People v. Bland (1995) 10 
Cal.4th 991, 997, this court noted 
in People v. White (2014) 223 Cal.
App.4th 512, 525, that a person 
is “armed” when they have ready 
access to the weapon that consti-
tutes the arming.  (See Health and 
Safety Code § 11370.1 and People 
v. Gonzales (1992) 8 Cal.App.4th 
1658, 1662-1663.)
 
   Here, although defendant was 
not specifically charged with be-
ing armed with a firearm, he had 
immediate access to the loaded 
shotgun.  It was on the floorboard 
in the backseat where he alone 
was seated.  He repeatedly admit-

ted the shotgun was his.  People 
v. White, supra, p. 525.  Thus we 
conclude defendant is ineligible 
for the relief allowed in the Three 
Strikes Reform Act.

   The lesson of this case, for the many 
who still try to get resentenced after 
being found “in possession” of a fire-
arm, with a felony history, is that such 
possession amounts to “being armed,” 
whether you were actively using the 
weapon, or not.

FOR PROP. 36 
RESENTENCING PURPOSES, 

POSSESSION OF 
.45 CALIBER BULLETS, 

A .45 CALIBER 
SEMI-AUTOMATIC PISTOL, 

AND A LOADED SAWED-OFF 
SHOTGUN EQUALS “BEING 
ARMED WITH A FIREARM”

People v. Jose Navas
CA3; No. C075401 

March 26, 2015

   In a case much like the one above, 
Jose Navas tried to gain resentencing 
in spite of his possession of a small ar-
mory of weaponry, while being a fel-
on.  His argument was that more than 
mere possession was required – there 
must also be another “tethering” felo-
ny for which gun use was proven.  The 
Court disagreed.

RANKIN from pg. 14
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   This claim has been rejected by 
both appellate panels that con-
sidered it (Elder, supra, 227  Cal.
App.4th at pp. 1312-1314; Osuna, 
supra, 225 Cal.App.4th at p. 1032), 
while two other courts of appeal 
have held that felon in posses-
sion is subject exclusion from sec-
tion  1170.126 resentencing when 
the defendant was armed during 
the offense.  (People v. Blakely, su-
pra, 225  Cal.App.4th at p.  1054; 
People  v. White, supra, 223  Cal.
App.4th at p. 524.) 

   Defendant’s contention is based 
primarily on language found in 
former section 12022, which pro-
vided an enhancement for being 
armed with a firearm or person-
ally using a deadly weapon “in 
the commission or attempted 
commission of a felony.”  (former 
§  12022, subd. (a)(1), see also 
subd. (b)(1).)  Osuna, which ad-
dressed ineligibility based on be-
ing armed during the commission 
of felon in possession of a firearm 
(Osuna, supra, 225  Cal.App.4th 
at pp.  1027-1036), illustrates why 
defendant’s contention must fail.  
“[D]efendant was armed with a 
[deadly weapon] during his pos-
session of the gun, but not ‘in the 
commission’ of his crime of pos-
session.  There was no facilitative 
nexus; his having the firearm avail-
able for use did not further his il-
legal possession of it.  There was, 
however, a temporal nexus.  Since 
the Act uses the phrase ‘[d]uring 
the commission of the current of-
fense,’ and not in the commission 
of the current offense [citations], 
and since at issue is not the impo-
sition of additional punishment 
but rather eligibility for reduced 
punishment, we conclude the lit-
eral language of the Act disquali-
fies an inmate from resentencing if 
he or she was armed with a firearm 
during the unlawful possession of 
that firearm.”  (Id. at p. 1032.)

   We find this and the reason-
ing of the other cases implicitly 
or explicitly rejecting defendant’s 

NAVAS from pg. 15
contention to be persuasive.  Ap-
plying these decisions, we find the 
armed exclusion can apply to felon 
in possession of a firearm.

FOR PROP. 36 
RESENTENCING PURPOSES, 
POSSESSION OF A PRISON 
MADE WEAPON EQUALS 
“BEING ARMED WITH A 

DEADLY WEAPON”

P. v. Wayne Morris
CA6; No. H040703 

June 15, 2015

   Wayne Morris is currently serving a 
“Three Strikes” life sentence for a 2009 
conviction for possession of a weap-
on by a prisoner (Pen. Code, § 4502, 
subd. (a)).  He challenges the superior 
court’s denial of his section 1170.126 
petition seeking resentencing.  De-
fendant claims that the superior court 
erred in finding that he was ineli-
gible for resentencing because he was 
“armed with a deadly weapon” during 
his commission of the possession of-
fense.  (§ 1170.126, subd. (e)(2).)

   In April 2007, while Morris was in-
carcerated at Salinas Valley State Pris-
on, he was found in possession of a 
concealed piece of plastic that was five 
inches long and had been sharpened 
at one end so that it could be used as 
a stabbing instrument.  He admitted 
that he had manufactured and pos-
sessed this sharp instrument.  He also 
admitted that he had manufactured 
a second weapon, which was also a 
sharp instrument that could be used 
as a stabbing instrument, found in the 
possession of another inmate.  Morris 
further admitted that he had earlier 
been secreting both sharp instruments 
on his person.
  
   Morris was charged with two counts 
of possession of a “sharp instrument” 

by an inmate, with allegations that he 
had three prior strike convictions.  He 
entered into a plea agreement under 
which he pleaded no contest to one 
of the two counts, admitted the prior 
strike allegations, and agreed to be 
sentenced to 25-life, consecutive to his 
existing prison term.

   Morris’ arguments on appeal were 
unavailing.  He argued that the sharp-
ened instrument was not a “deadly 
weapon,” and that there was no “facili-
tative nexus” to his possession that im-
plied a deadly use.  Relying on recent 
precedent, the Court of Appeal upheld 
the Superior Court’s rejection of Mor-
ris’ Prop. 36 application.

   Defendant claims that he could 
not be found ineligible under sec-
tion 1170.126, subdivision (e)
(2) without proof of a “facilitative 
nexus” between his offense and 
the weapon.  This contention has 
been rejected by our colleagues 
in the Fifth District (People v. Os-
una (2014) 225 Cal.App.4th 1020 
(Osuna)) and the Fourth District 
(People v. Brimmer (2014) 230 Cal.
App.4th 782 (Brimmer).)  “In Os-
una, supra, 225 Cal.App.4th 1020, 
the defendant argued he was not 
ineligible for resentencing under 
section 1170.126, subdivision (e)
(2), because a finding of being 
armed with a firearm had to be 
tethered to an underlying convic-
tion or there had to be a ‘ “facili-
tative nexus” ’ between the arming 
and the possession.  (Osuna, at p. 
1030.)  The appellate court agreed 
tethering and a ‘ “facilitative nex-
us” ’ are required when imposing 
an ‘ “armed with a firearm” ’ sen-
tence enhancement under section 
12022.  (Osuna, at pp. 1030–1031.)  
‘However, unlike section 12022, 
which requires that a defendant 
be armed “in the commission of ” 
a felony for additional punishment 
to be imposed (italics added), the 
Act disqualifies an inmate from 
eligibility for lesser punishment if 
he or she was armed with a fire-
arm “during the commission of ” 
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Bland (1995) 10 Cal.4th 991, 997, 
999.)  Since defendant was armed 
with these deadly weapons during 
his possession of them, he was in-
eligible for resentencing.

IF YOU HAVE TWO 
QUALIFYING STRIKE 

OFFENSES, ONE VIOLENT 
AND THE OTHER NOT, 

PROP. 36 RESENTENCING 
RELIEF IS UNAVAILABLE 

FOR EITHER

People v. Talyon Orr
CA6; No. H041278 

June 17, 2015

   Appellant Talyon Jerome Orr filed a 
notice of appeal from an order by the 
trial court denying his petition filed 
pursuant to PC § 1170.126 for recall 
of his indeterminate life sentence im-
posed under the original Three Strikes 
law.

   On December 12, 2007, Orr was con-
victed of first degree burglary and re-
ceiving stolen property.  Orr admitted 
that he had suffered three prior strike 
convictions (§§  667, subds.  (b)-(i), 
1170.12), two serious felony convic-
tions (§ 667, subd. (a)) and had served 
two prior prison terms (§ 667.5, subd. 
(b)).

   The trial court sentenced him to an 
aggregate term of 60 years to life in 
prison—two 25-life terms to be served 
consecutively for count 1 and count 4, 
consecutive to 10 years for the two se-
rious felony priors.

    On June 24, 2014, Orr petitioned 
the court in pro per for recall of his 
sentence pursuant to § 1170.126.  In 
his petition, he listed his current fel-
ony convictions as “First Degree Bur-
glary P.C. 459/460 (A)” and “Buying, 

the current offense (italics add-
ed).  “During” is variously defined 
as “throughout the continuance 
or course of ” or “at some point 
in the course of.”  [Citation.]  In 
other words, it requires a tempo-
ral nexus between the arming and 
the underlying felony, not a fa-
cilitative one.  The two are not the 
same. [Citation.]’  (Id. at p. 1032.)  
‘Since the Act uses the phrase “[d]
uring the commission of the cur-
rent offense,” and not in the com-
mission of the current offense (§§ 
667, subd. (e)(2)(C)(iii), 1170.12, 
subd. (c)(2)(C)(iii)), and since at 
issue is not the imposition of ad-
ditional punishment but rather el-
igibility for reduced punishment, 
we conclude the literal language 
of the Act disqualifies an inmate 
from resentencing if he or she was 
armed with a firearm during the 
unlawful possession of that fire-
arm.’  (Ibid.)”  (Brimmer, supra, 
230 Cal.App.4th at pp. 798-799.)  
Since we agree with the analysis in 
Osuna and Brimmer, we reject de-
fendant’s contention that a “facili-
tative nexus” was required. 

   Defendant argues that the trial 
court erred in finding him ineli-
gible under section 1170.126, sub-
division (e)(2) because, although 
he possessed “sharp instruments,” 
they were not “deadly weapons.”  
“[A] ‘deadly weapon’ is ‘any ob-
ject, instrument, or weapon which 
is used in such a manner as to be 
capable of producing and likely 
to produce, death or great bodily 
injury.’  [Citation.]  Some few ob-
jects, such as dirks and blackjacks, 
have been held to be deadly weap-
ons as a matter of law; the ordinary 
use for which they are designed 
establishes their character as such.  
[Citation.]  Other objects, while 
not deadly per se, may be used, 
under certain circumstances, in a 
manner likely to produce death or 
great bodily injury.  In determin-
ing whether an object not inher-
ently deadly or dangerous is used 
as such, the trier of fact may con-

sider the nature of the object, the 
manner in which it is used, and 
all other facts relevant to the is-
sue.”  (People v. Aguilar (1997) 16 
Cal.4th 1023, 1028-1029.)
 
   The trial court, as the trier of 
fact, could reasonably conclude 
from the record of conviction that 
the relevant facts and the nature 
of the objects demonstrated that 
both of the sharp instruments that 
defendant had secreted on his per-
son were deadly weapons.  Each of 
them had been sharpened at one 
end so that it could be used to stab 
someone.  Defendant, an inmate 
in state prison, had manufactured 
these sharp instruments himself 
and secreted them on his person 
when he was going to be around 
other prisoners.  The circumstanc-
es of defendant’s possession of 
these sharp instruments reflected 
that they were designed to be used 
to inflict great bodily injury and 
possessed for such use.  Hence, 
they were deadly weapons.

   Defendant repeatedly asserts 
that he was “never adjudicated” to 
have possessed a “deadly weapon.”  
However, the trial court’s denial 
of his petition was based on its 
finding that he was armed with a 
“deadly weapon.”  The trial court’s 
ruling was an “adjudication” that 
he was armed with a deadly weap-
on during his commission of the 
possession offense.  The prelimi-
nary hearing transcript and the 
information, which were the ba-
sis for defendant’s no contest plea, 
provided substantial evidence 
supporting the court’s finding.  
An inmate’s creation of a sharp 
instrument with a sharp point at 
one end so that it may be used as a 
stabbing instrument and conceal-
ment of that instrument while he 
is around other inmates supports 
a finding that the instrument was 
a deadly weapon.  “A defendant 
is armed if the defendant has the 
specified weapon available for use, 
either offensively or defensively” 
“at any time during the commis-
sion” of the offense.  (People v. 
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ing for the non-violent, non-serious 
prior?  As was explained by the Court, 
this was decided in earlier precedent, 
and he was not eligible for resentenc-
ing on either prior.

If appellant’s only third-strike 
commitment offense were first de-
gree burglary, which as noted ante 
is a serious or violent felony un-
der sections 667.5, subdivision (c)
(21) and 1192.7, subdivision (c)
(18), this case would be straight-
forward—he would not be eligible 
for resentencing on that convic-
tion.  Similarly, if appellant’s only 
third-strike commitment offense 
were for receiving stolen property, 
which is neither a serious nor a vi-
olent felony under sections 667.5 
and 1192.7, again this case would 
be straightforward—he would be 
eligible for discretionary resen-
tencing on that conviction.  The 
problem arises where, as here, a 
defendant is serving consecutive 
25-years-to-life terms for two dif-

ferent commitment offenses—one 
a serious felony, and the other not.  
Plainly, appellant is not eligible 
for discretionary resentencing on 
the first degree burglary convic-
tion.  What we must decide here 
is whether he is eligible for resen-
tencing on the receiving stolen 
property conviction only, given 
that his other commitment offense 
is a serious felony.

   The Court’s analysis was of no help 
to Orr.

To resolve this issue we look to the 
plain language of section 1170.126, 
subdivision (a), which sets forth 
the objective of the statute.  As 
noted, subdivision (a) provides, 
“The resentencing provisions un-
der this section and related statutes 
are intended to apply exclusively to 
persons presently serving an inde-
terminate term of imprisonment 
[for a non-violent and non-serious 
felony], whose sentence under this 
act would not have been an inde-
terminate life sentence” under the 
Three Strikes law as amended by 
the 2012 Act.  (Italics added.)  The 
use of the terms “exclusively” and 
“persons” directly supports the 
position that the overall intent of 
the statute is to exclude from its 
benefits any persons whose cur-
rent commitment offenses include 
a serious or violent felony.  This 
language contradicts the argument 
that portions of the 2012 Act, spe-
cifically section 1170.126, sub-
division (e)(1), focus only on the 
offense for which an inmate seeks 
resentencing, rather than on the 
offender as a whole, specifically an 
offender whose current commit-
ment offenses include a serious or 
violent felony.  A  “person whose 
sentence under this act would not 
have been an indeterminate life 
sentence” cannot, by definition, 
include an inmate, one of whose 
commitment offenses is a serious 
or violent felony.  In other words, 
an inmate, such as appellant, who 
is serving life terms for one offense 
not violent or serious and one of-
fense that is serious is not “a per-
son whose sentence under this 

Receiving, or Withholding Stolen 
Property P.C. 496 (A).”  He argued 
that his current felony offense “P.C. 
459/460(A) is not defined as a seri-
ous or violent felony per Penal Code 
1192.7 (c) or 667.5 (c) . . . .”  The court 
denied the petition on July 1, 2014, 
finding Orr ineligible for resentencing 
because “Residential burglary is a se-
rious felony as defined in Penal Code 
§ 1192.7(c)(18).  Thus because [Orr]’s 
current indeterminate sentence under 
§ 667(e)(2) and 1170.12(c) was im-
posed for a serious/violent felony, [he] 
is not among the group of persons 
subject to the remedial provisions of 
Penal Code § 1170.126.  [¶]  Because 
the petition fails to state a prima facie 
case for relief, the request for appoint-
ment of counsel is DENIED.”

  The question presented here is wheth-
er, when one strike prior is “serious” 
or “violent,” but the other is not, is 

Advertisement
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act would not have been an inde-
terminate life sentence” under the 
2012 Act.

Furthermore, section 1170.126, 
subdivision (d) requires the peti-
tion for recall of sentence to “spec-
ify all of the currently charged 
felonies, which resulted in the sen-
tence . . . .”  (Italics added.)  This re-
quirement that an inmate list all of 
his commitment felonies indicates 
that each of the currently charged 
felonies affects the inmate’s eligibil-
ity for resentencing—i.e., that the 
sentencing court must consider all 
of the inmate’s current felonies in 
making its eligibility determina-
tion, not just the felony for which 
the inmate requests resentencing.  
In addition, this subdivision uses 
the term “sentence” to mean the 
combination of all terms resulting 
from all of the felonies of which 
a defendant was convicted in the 
latest proceedings.  Viewed in this 
light, the use of the word “sen-

tence” in section 1170.126, 
subdivision (a), plainly in-
dicates that having a seri-
ous or violent felony as one 
of the commitment offens-
es disqualifies an inmate 
from being resentenced on 
any of his or her indeter-
minate life terms.
 
Moreover, as noted, sub-
division (e) of section 
1170.126 provides that “An 
inmate is eligible for re-
sentencing if:  [¶]  (1) The 
inmate is serving an inde-
terminate term of life im-
prisonment imposed pur-
suant to paragraph (2) of 
subdivision (e) of Section 
667 or subdivision (c) of 
Section 1170.12 for a con-
viction of a felony or felo-
nies that are not defined as 
serious and/or violent felo-
nies by subdivision (c) of 
Section 667.5 or subdivi-
sion (c) of Section 1192.7.”  

We cannot ignore the voters’ inclu-
sion of the “or felonies” language.  
This language has no apparent 
meaning other than to reference 
an aggregate of multiple Three 
Strikes life terms for multiple felo-
nies.  It is “a rule of statutory con-
struction that significance should 
be given to every word of a statute, 
if possible, and an interpretation 
[that] renders part of the statute 
surplusage or nugatory should be 
avoided.”  (People v. Hinks (1997) 
58 Cal.App.4th 1157, 1164.) 

 Finally, the ballot argu-
ments in favor of Proposition 36, 
which “have been recognized as 
a proper extrinsic aid in constru-
ing voter initiatives adopted by 
popular vote” (Yearwood, supra, 
213 Cal.App.4th at p. 171), re-
peatedly and plainly stressed that 
truly dangerous criminals, namely 
those convicted of a serious or vio-
lent felony, would not receive any 
benefit whatsoever from the pro-
posed amendments to the Three 
Strikes law.  Examples of such 

language in the ballot arguments 
are:  “  ‘Prop. 36 prevents danger-
ous criminals from being released 
early’ ”; “ ‘Prop. 36 will keep dan-
gerous criminals off the streets’ ”; 
and “  ‘truly dangerous criminals 
will receive no benefits whatsoever 
from the reform.’ ”  (Yearwood, su-
pra, at p. 171, citing the Voter In-
formation Guide, Gen. Elec. (Nov. 
6, 2012), pp. 5253.)  Plainly, these 
ballot arguments indicate the vot-
ers’ intent that an inmate convict-
ed of a serious or violent felony 
in the latest proceedings will not 
benefit—at all—from the reduced 
sentencing of the 2012 Act.  

   Likewise, the Court denied his claim 
of the right to counsel for his petition.

Appellant has not shown that pro-
ceedings on a post-conviction pe-
tition for recall of sentence pursu-
ant to section 1170.126 are part 
of a criminal prosecution within 
the meaning of the Sixth Amend-
ment.  Neither has he established 
that he has a constitutional right 
to counsel under existing case law 
based upon principles of due pro-
cess.  A petition pursuant to sec-
tion 1170.126 is not the first appeal 
of right.  It does not even challenge 
the validity of the original sen-
tence.  Although due process may 
afford a right to counsel in certain 
proceedings beyond the coverage 
of the Sixth Amendment, appel-
lant has not demonstrated that the 
fundamental fairness demanded 
by due process required the ap-
pointment of counsel to repre-
sent him on his petition for recall, 
which lacked any arguable merit 
because he was patently statuto-
rily ineligible for relief under sec-
tion 1170.126. 

   Accordingly, Orr has no Prop. 36 re-
lief in sight from his 60-life total sen-
tence.

♦Twelve stories 
based on the 
New Testament 
♦A discussion 
about how to 
make parole 
more likely 
♦Each story has 
essay questions 
for book reports 
to document 
self-help efforts 
♦Written by a 
seasoned 
lawyer who has 
helped parole 
candidates win 
parole               (B.Z. Eliphaz is the pen-name of   lifer-
attorney Jon Schlueter.) 
Please send: $11.00 (includes book, tax & shipping) 
 To: 142 Company, 22421 Barton Rd.,# 354, 
        Grand Terrace, California 92313.  
174 pages. 6” x 9”. Ships from CreateSpace.com 
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IF, DURING THE COMMISSION 
OF THE CURRENT OFFENSE, 

THE DEFENDANT ... 
INTENDED TO CAUSE GREAT 

BODILY INJURY TO ANOTHER 
PERSON, HE IS INELIGIBLE 

FOR PROP. 36 RESENTENCING 
RELIEF

People v. Ross Nusser
CA4(2); No. E060276 

March 11, 2015

   In order to fall afoul of the limitations 
attending resentencing applications 
under Prop. 36, one need not “possess 
a firearm.”  It is sufficient to “intend to 
cause great bodily injury” to the vic-
tim.  In Ross Nusser’s case, he argued 
that because he had not been convicted 
by a jury of intended great bodily in-
jury, that allegation could not be used 
to deny him Prop. 36 relief.  The Court 
of Appeal disagreed.

   In 2010, Ross Nusser was found 
guilty of assault with force likely to 
cause great bodily injury.  (Pen. Code, 
§  245, subd. (a)(1)).  Because he was 
a third-striker, he was sentenced to 
25 years to life.  Had he been only a 
second-striker, he would have been 
sentenced to at least four but not more 
than eight years.  (Pen. Code, §§ 245, 
subd. (a)(1), 667, subd. (e)(1), 1170.12, 
subd. (c)(1).)

In 2013, Nusser filed a petition for re-
sentencing under Prop. 36.  Over his 
objections, the trial court reviewed the 
entire reporter’s transcript of his trial; 
it also heard live testimony from de-
fendant himself and other witnesses.  
It then ruled that defendant was ineli-
gible for resentencing because, in the 
commission of the assault for which 
he was serving a third-strike sentence, 

he intended to cause great bodily in-
jury.

Nusser contended on appeal:
  1.  One trial court judge had al-
ready determined that defendant 
was eligible for resentencing, 
which barred any other trial court 
judge from making a contrary de-
termination.
  2.  The trial court could not find 
that defendant intended to cause 
great bodily injury, so as to be in-
eligible for resentencing, unless 
this had already been pleaded and 
proved in the original conviction 
proceedings.
  3.  Certain disparate aspects of the 
treatment of “prospective defen-
dants” initially sentenced under 
the Reform Act and “retrospective 
defendants” resentenced under the 
Reform Act violate equal protec-
tion.

   The Court of Appeal recounted the 
facts from the trial transcript and the 
trial court’s 2013 hearing on Nusser’s 
Prop. 36 application:

The following facts are taken from 
the reporter’s transcript of defen-
dant’s 2010 trial.

On April 24, 2008, around 10 p.m., 
Jeffery King was walking down a 
street in Corona when he spotted a 
truck that he recognized as belong-
ing to Kostantin Ivanov.  King was 
afraid of Ivanov, so he started run-
ning.

King heard someone chasing him.  
Then someone grabbed him from 
behind and punched him in the 
head some four to six times.  King 
fell, rolled down a hill, and ended up 
lying on his back.

King’s attacker was wearing a black 
shirt, red suspenders, tan pants, and 
black Doc Martens boots with red 
shoelaces.  He started kicking King 
in the head.  King did not remember 

how many times he was kicked, but 
there was “a lot of kicking.”

Meanwhile, Ivanov arrived and 
started punching King in the face.  
Either the initial attacker or Ivanov 
said, “[W]e should curb you.”  To 
“curb” someone meant to put their 
mouth on the curb and to kick them 
in the back of the head.  When a se-
curity guard approached, the initial 
attacker and Ivanov left.  King saw 
the initial attacker drive away in a 
white Chevy Lumina.

Before going to the hospital, King 
was taken to a house for an in-field 
showup.  A white Chevy Lumina 
was parked in front; defendant was 
there, wearing a black shirt, red sus-
penders, tan pants, and black Doc 
Martens boots with red shoelaces.  
King identified defendant as his ini-
tial attacker.  He also identified de-
fendant in court.

Defendant’s Doc Martens turned 
out to have steel toes.  King suffered 
a concussion and a broken nose.  He 
remained in pain for “[a] couple [of] 
months.”

B. Evidence at the 2013 Hearing.

The following facts are taken from 
defendant’s testimony at the 2013 re-
sentencing hearing.

According to defendant, he met 
Ivanov for the first time a couple 
of hours before the incident.  He 
was riding with Ivanov in Ivanov’s 
truck when they saw King running.  
Ivanov said, “Stop him.”  Without 
thinking, by “reflex” or “instinct,” 
defendant chased King.  King took a 
swing at defendant, but missed.  De-
fendant admitted “tackl[ing]” King 
but denied hitting or kicking him.  
He denied that he or Ivanov men-
tioned “curbing.”

   Without expressly ruling on Nusser’s 
eligibility to even have a Prop. 36 hear-
ing, the trial court ordered proceed-
ings to commence.  The Court of Ap-
peal recounted the proceedings:
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On January 29, 2013, defendant filed 
a petition for resentencing pursuant 
to Penal Code section 1170.126.

On January 31, 2013, acting ex parte 
and without a hearing, Judge Becky 
Dugan appointed counsel for defen-
dant and set a “recall sentence con-
ference” in Department 64.  There-
after, Judge Michele D. Levine, in 
Department 64, presided over the 
case.
On May 15, 2013, the prosecutor 
filed an opposition to the petition.  
She argued that defendant was in-
eligible for resentencing because he 
was serving a sentence for a crime 
in which he intended to cause great 
bodily injury.  She submitted a par-
tial reporter’s transcript from defen-
dant’s trial.

In a written response, defense coun-
sel argued that the prosecution had 
the burden of proving intent to cause 
great bodily injury, and that the evi-
dence the trial court could consider 
was limited to the record of convic-
tion.  Defense counsel supplied the 
trial court with the complete report-
er’s transcript of the trial.

Later, however, defense counsel 
changed her position; she argued 
that the trial court was bound by the 
jury’s finding rejecting a great bodily 
injury enhancement, and therefore it 
should not review the trial transcript 
at all.

The trial court ruled that it was not 
bound by the jury’s finding.  It ex-
plained:  “[I]f I were to assault some-
body with a firearm and try to kill 
them, and I took a firearm and shot 
it at them and it missed, I would be 
.  .  . intending to cause great bodily 
injury; but I could not be convicted 
of personally inflicting great bodily 
injury . . . .”

After reading the trial transcript, the 
trial court advised the parties that it 
“suggests to the Court very strongly, 
by clear and convincing evidence, 
that [defendant] intended to cause 
great bodily injury.”  However, it was 

concerned that defendant’s intent 
to cause great bodily injury had not 
been relevant during the trial, and 
therefore defendant did “not nec-
essarily aggressively pursue[]” that 
issue.  It offered both sides an op-
portunity to introduce additional 
evidence, including oral testimony 
and it set a hearing for that purpose.

On December 5, 2013, the trial court 
held an evidentiary hearing.  By the 
time of the hearing, victim King was 
deceased; the trial court found that 
he was unavailable.  Based on the 
trial court’s ruling that it was not 
bound by the jury’s verdict, defen-
dant chose to testify at the hearing.

At the end of the hearing, the trial 
court asked to see “the police reports 
in this matter,” and it overruled de-
fense counsel’s objection to the po-
lice reports as hearsay.  The prosecu-
tor provided the police reports to the 
court.  Defense counsel then asked 
the trial court to review the prelimi-
nary hearing transcript.

On December 17, 2013, the trial 
court found that defendant was in-
eligible for resentencing because he 
intended to cause great bodily injury.  
It specifically found that defendant’s 
testimony was “less than credible.”  It 
therefore denied the petition.

   As to Nusser’s contention that the 
second judge did not have jurisdiction 
to overrule the first judge’s determina-
tion as to Prop. 36 eligibility, the Court 
of Appeal disagreed.

Here, however, Judge Dugan’s min-
ute order was strictly interim, not 
final.
We therefore conclude that Judge 
Levine had jurisdiction to determine 
that defendant was ineligible for re-
sentencing.

   Regarding Nusser’s claim for the 
need for a “tethering offense,” the 
Court found no support in the law.

We do not regard the language of 
section 1170.126, subdivision (e)
(2) as indicating an intent to require 
a tethering offense, or the pleading 
and proof of an enhancement . . . , in 
order to trigger the disqualifying fac-
tors contained in subdivision (e)(2)
(C)(iii) of section 667 and subdivi-
sion (c)(2)(C)(iii) of section 1170.12.  
As previously set out, those factors 
are: ‘During the commission of the 
current offense, the defendant used a 
firearm, was armed with a firearm or 
deadly weapon, or intended to cause 
great bodily injury to another per-
son.’  We are aware of no provision 
criminalizing, or permitting impo-
sition of an additional sentence for, 
the mere intent to cause great bodily 
injury to another person.  Moreover, 
the drafters of the initiative knew 
how to require a tethering offense 
or enhancement if desired.  [Cita-
tions.]”  (People v. Osuna, supra, 225 
Cal.App.4th at pp. 1033-1034.)

   Use of the trial transcript record as 
evidence to prove ineligibility was per-
missible.
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Penal Code section 1170.126 does 
not clearly specify who has what bur-
den of proof.  While this appeal was 
pending, however, People v. Osuna, 
supra, 225 Cal.App.4th 1020 held 
that, in a resentencing proceeding, 
the prosecution has the burden of 
proving ineligibility by a preponder-
ance of the evidence.  (Id. at p. 1040.)

Defendant suggests that the trial 
court “abandon[ed] the presump-
tion of innocence .  .  .  .”  Elsewhere, 
he states that he “was . . . presumed 
guilty .  .  . based on the transcript 
. . . .”  The record, however, demon-
strates that the trial court properly 
placed the burden of proof on the 
prosecution.

The prosecution took the initiative of 
proving defendant ineligible by in-
troducing the partial trial transcript.  
After reading the entire transcript, 
the trial court tentatively found that 
it proved ineligibility “by clear and 

convincing evidence.”  As we noted 
in part IV.C.1, ante, the trial court 
was supposed to limit its consider-
ation to the record of conviction.  
Nevertheless, it allowed defendant 
to try to rebut its tentative finding 
of ineligibility by offering his own 
testimony.  After he had done so, it 
found his testimony “less than cred-
ible.”

Defendant’s statement that he “was 
.  .  . presumed guilty .  .  . based on 
the transcript” is misleading.  Once 
the prosecution introduced the 
transcript, no “presumption” was 
involved; rather, the prosecution 
had carried its burden of proof with 
the transcript, and defendant failed 
to introduce convincing rebuttal 
evidence.  The trial court properly 
found that the prosecution affirma-
tively proved ineligibility.

   Accordingly, the record demonstrat-
ed that Nusser had an intent to cause 
great bodily injury, and that that fact 
disqualified him from Prop. 36 relief.

BEING AN ALLEGED 
ACTIVE MEMBER OF A 

PRISON GANG IS 
GROUNDS FOR A 

FINDING OF 
DANGEROUSNESS, IN A 

PROP. 36 RESENTENCING 
HEARING 

People v. Joseph Martins
CA 4(3); No. G049485 

April 10, 2015

   Joseph Martins was convicted of pos-
session of methamphetamine (Health 
and Saf. Code, § 11377, subd. (a)).  He 
was found to have six prior serious or 
violent felony convictions, and was 
sentenced to 25-life.

 In April 2013, he petitioned 
to have his sentence recalled per 

Advertisement
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PC § 1170.126.  The prosecutor 
did not dispute defendant’s eli-
gibility for recall of his sentence, 
but opposed the petition on the 
ground that resentencing defen-
dant to a lower term would pose 
an unreasonable risk of danger to 
public safety.  (§  1170.126, subd. 
(f).)  In support of that contention, 
the prosecutor cited Martin’s crim-
inal history, his extensive history 
of disciplinary violations while in 
prison, and his association with a 
violent prison gang called the Nazi 
Low Riders.

 The trial court agreed with 
the prosecutor and denied the pe-
tition.  On appeal, defendant does 
not challenge the sufficiency of 
the evidence to support the trial 
court’s decision.  Instead, he argues 
only that because the determina-
tion he posed a danger to public 
safety means he will serve a longer 
sentence than he otherwise would 
have under section 1170.126, he 
was entitled to have that issue de-
cided by a jury, and supported by 
proof beyond a reasonable doubt.

As to the jury entitlement, the Court 
disagreed, noting that Prop. 36 pro-
ceedings (which by their nature can 
only result in a possible reduction of 
sentence already imposed), are not 
thusly entitled.  Only proceedings that 
could increase an already imposed 
sentence would invoke the right to a 
jury trial.

As all of these cases make clear, an 
inmate has no constitutional right 
to have a jury determine whether 
the sentence properly imposed 
upon him in accordance with the 
law should be reduced.  Because 
that is the remedy offered by sec-
tion 1170.126, defendant had no 
right to a jury determination of 
any factual issue, and no right to 
have adverse factual finding sub-
jected to proof beyond a reason-
able doubt.

   Accordingly, the Court of Appeal af-
firmed the Superior Court’s rejection 
of Martin’s Prop. 36 resentencing ap-
plication.

THIRD-STRIKER CANNOT 
USE PROP. 36 AS A 
BELATED APPEAL 

TO  REDUCE 
RESTITUTION FINES 

People v. Michael Lamb
CA 4(1); No. D066906 

June 12, 2015

   In April 2006 a jury convicted Lamb 
of two counts of first degree residen-
tial burglary (Pen. Code, §§ 459, 460).  
Lamb admitted he had suffered 12 
strike priors and two serious felony 
prior convictions. 

   In early August 2007, Lamb to 50 
years to life plus a 10-year determinate 
term.  The sentence consisted of two 
consecutive terms of 25-life (one for 
each of his current burglary convic-
tions), plus two consecutive five-year 
terms for his two prior serious felony 
convictions.
  
   Of relevance here, the sentenc-
ing court ordered Lamb to pay both 
a $10,000 restitution fine (§  1202.4, 
subd. (b), hereafter §  1202.4(b)) and 
victim restitution (§ 1202.4, subd. (f), 
hereafter § 1202.4(f)) in the amount of 
$4,400 ($3,600 to one victim and $800 
to the other victim).  Neither Lamb 

nor his counsel objected to the resti-
tution fine order or the victim restitu-
tion order. 
 
Lamb appealed and this court affirmed 
the judgment in December 2008 in an 
unpublished opinion (People v. Lamb 
(Dec. 30, 2008, D051786) [nonpub. 
opn.], hereafter Lamb I).  Lamb did 
not challenge the restitution fine order 
or the victim restitution order in Lamb 
I. 

   About seven years later, on Septem-
ber 10, 2014, Lamb filed a pro per mo-
tion to modify his sentence, challeng-
ing the orders requiring him to pay a 
$10,000 restitution fine and $4,400 in 
victim restitution.  He complained that 
“it is absolutely impossible” for him to 
pay the $14,400 out of his prison wag-
es, Citing section 1202.4, Lamb assert-
ed that the orders requiring him to pay 
the $14,400 should be vacated and the 
amount reduced to $200 because “the 
record does not support that the trial 
court made a finding on [his] ability 
to pay the restitution/fine or that the 
trial court was aware [it was required] 
to hold a restitution hearing.”
 
   The court summarily denied Lamb’s 
motion.  Lamb filed a timely notice of 
appeal challenging the order summar-
ily denying his motion.

   On appeal, the Court found that 
Lamb had forfeited any such claim by 
not raising it on direct appeal.  His ap-
plication for resentencing was not a 
lawful vehicle to reopen this question.

Lamb forfeited his claim of sen-
tencing error by failing to object at 
his 2007 sentencing to the restitu-
tion fine order and the victim res-
titution order he now challenges in 
this appeal.  (People v. McCullough 
(2013) 56 Cal.4th 589, 593 [a con-
stitutional right, or a right of any 
other sort, may be forfeited in 
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   The history of the case was set forth 
by the Court of Appeal.

   The trial court denied the 
Board’s first recommendation be-
cause it concluded the record did 
not contain evidence that defen-
dant would actually die within six 
months.  The trial court also con-
cluded that, because defendant’s 
post-release plan changed after the 
Board’s recommendation, it could 
not conclude that releasing Jewell 
would pose no risk to the pub-
lic.  In our first opinion, we held 
the trial court applied too rigid a 
standard for determining whether 
defendant would die within six 
months, and concluded the record 
amply supported the Board’s med-
ical conclusion.  (People v. Jewell 
(June 12, 2014, E059455) [non-
pub. opn.].)  However, because 
neither the Board nor the trial 
court had considered defendant’s 
new post-release plan, we af-
firmed the denial.  We made clear 

Advertisement

criminal cases by the failure to 
make timely assertion of the right 
before a tribunal having jurisdic-
tion to determine it]; People v. 
Gamache (2010) 48 Cal.4th 347, 
409 [defendant, by failing to ob-
ject at his sentencing hearing, for-
feited his claim that the trial court 
erroneously failed to consider his 
ability to pay when it imposed a 
$10,000 victim restitution fine un-
der section 1202.4]; accord, People 
v. Nelson (2011) 51 Cal.4th 198, 
227.)  Even if he had made a timely 
and specific objection to those or-
ders at the sentencing hearing, he 
forfeited his claim of sentencing 
error by failing to raise it in Lamb 
I.

   The lesson here is that Prop. 36 re-
sentencing is not a vehicle for a peti-
tion for writ of habeas corpus, nor is it 
a vehicle for a second appeal.

COMPASSIONATE 
RELEASE DENIAL 

OVERTURNED FOR 
NEW SUPERIOR 

COURT HEARING

People v. Dennis Jewell
CA 4(2); No. E062185 

July 24, 2015

   Dennis Jewell, serving 77-life for five 
counts of second degree murder, has 
twice been granted a recommendation 
by the BPH to have a court resentence 
him under the compassionate release 
laws.  Both times, the Superior Court 
denied relief, and Jewell appealed.  In 
this latest round, the Court of Appeal 
lowered the rigid standard the Supe-
rior Court had applied and ordered a 
new hearing.
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that our affirmance was without 
prejudice to defendant submitting 
his new post-release plan to the 
Board and, if the Board approved 
that plan and again recommend-
ed compassionate release, at that 
time, the trial court was to consid-
er whether the conditions of de-
fendant’s proposed release would 
pose a risk to public safety.

   After we issued our first opin-
ion, defendant submitted a new 
postrelease plan to the Board.  The 
Board subsequently approved that 
plan and again recommended a 
sentence recall and compassion-
ate release for defendant.  The tri-
al court again denied the Board’s 
recommendation, concluding 
there was a possibility defendant 
might pose a risk to public safety.

   We again reverse.  Under the 
trial court’s reasoning, any pos-
sibility that defendant might be 
a danger to the public, however 
remote, unlikely, and unsupport-
ed by the evidence, will defeat a 
recommended compassionate re-
lease.  Because such an interpreta-
tion of section 1170, subdivision 
(e), would frustrate the intent of 
the Legislature, we must reject it.

   The Court of Appeal then recounted 
the discussion in the second round in 
Superior Court.

At the hearing, defendant’s attor-
ney argued there was no evidence 
that defendant would pose a threat 
to public safety if he were released 
into Hudson’s care, and that the 
prosecution’s contrary sugges-
tion was irrational.  “I mean, what 
do we think that he’s going to do 
upon getting back to Minnesota?  
He’s going to somehow steal keys 
to a car and he’s going to go out 
drinking, and then he’s going to 
get into an accident and he’s go-
ing to hurt somebody?”  Counsel 
argued the prosecution’s position 
was based solely on defendant’s 
commitment offense, and that the 

prosecution failed to consider that 
defendant had been sober the en-
tire time he has been in prison, he 
actively participates in Alcoholic 
Anonymous meetings, and has 
assisted other inmates to achieve 
sobriety.

The prosecutor argued defen-
dant was sufficiently able to move 
around, he would be by himself in 
the evenings, and that the record 
before the trial court contained 
no evidence that defendant would 
not drive.  Moreover, the prosecu-
tion argued defendant would pose 
a danger even if he did not drink 
alcohol because he is prescribed 
morphine and might drive under 
the influence of pain medication.

The trial court noted it was not 
bound by the Board’s findings, 
and that it had discretion to de-
termine whether defendant sat-
isfied the criteria for release.  
Although the court expressed 
some skepticism that defendant 
was diagnosed with an incur-
able illness that would result in 
his death within six months, the 
court found the record supported 
the Board’s finding under section 
1170, subdivision (e)(2)(A).

With respect to the Board’s find-
ing under section 1170, subdivi-
sion (e)(2)(B), that the conditions 
of defendant’s release and treat-
ment would not pose a risk to 
public safety, the trial court agreed 
with the prosecutor that “the per-
son who wrote that did nothing 
to justify that opinion.”  The court 
acknowledged the record con-
tained facts from which “you can 
argue that his release would not 
pose a threat, mostly his declin-
ing medical state.”  Nonetheless, 
the court concluded defendant 
was capable of driving and it was 
unclear whether defendant’s so-
briety would continue in the com-
munity.  The trial court expressly 
stated it was “not looking at even a 
probability” that defendant might 
be dangerous if released.  Instead, 
the court concluded “the possibil-
ity that he could get out and get 

behind the wheel of a car, to me, 
means he’s still a threat.”  The court 
stated it was “not willing to let 
this man out if there’s the slightest 
chance that he [would] get behind 
the wheel of a car and hurt another 
living soul.”  Therefore, the court 
denied the Board’s recommenda-
tion.

   The Court of Appeal found that the 
trial court erred by denying the Board’s 
recommendation based solely on the 
possibility that defendant might drive 
while under the influence of alcohol or 
pain medication.

The parties dispute the appropri-
ate standard of review we must ap-
ply.  Defendant contends the trial 
court’s findings of fact are subject 
to review for substantial evidence, 
and that, because the trial court’s 
conclusion that defendant poses 
a threat to public safety is com-
pletely unsupported by substan-
tial evidence, we should find the 
court abused its discretion.  The 
People counter the trial court has 
discretion under section 1170, 
subdivision (e), to grant a prisoner 
compassionate release, and the de-
cision not to grant compassionate 
release is reviewed under the def-
erential abuse of discretion stan-
dard.

The Board may recommend to the 
superior court that a prisoner’s 
sentence be recalled and that the 
prisoner be granted a compas-
sionate release if it determines:  
(1)  “[t]he prisoner is terminally 
ill with an incurable condition 
caused by an illness or disease that 
would produce death within six 
months, as determined by a phy-
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of review is ‘highly deferential’ to 
[the Board’s] factfinding.  [Cita-
tion.]  It does not permit a court 
to second-guess [the Board’s] 
factfinding.  Our role is narrow.  
A court has the authority to do 
no more than ‘ensure that [the 
Board’s] decision reflects “an in-
dividualized consideration of the 
specified criteria” and is not “ar-
bitrary and capricious,”’ [citation], 
i.e., that [the Board’s] decision is 
supported by ‘“some evidence”’ 
viewed in the light most favorable 
to the decision [citation].”  (Id. at 
pp. 593-594.)

The People contend the “some evi-
dence” standard used in reviewing 
parole decisions is inapplicable 
to compassionate release hear-
ings because the ultimate decision 
to recall a defendant’s sentence 
and release him under section 
1170, subdivision (e), is vested 
in the superior court and not in 
the Board, so the separation of 
powers concerns underlying the 
“some evidence” standard are not 
present.  (See In re Prather (2010) 
50 Cal.4th 238, 254-255.)  How-
ever, the People’s suggestion that 
the abuse of discretion standard 
is the correct standard of review 
cannot be entirely correct either.  
Section 1170, subdivision (e)(2), 
expressly grants the trial court 
“discretion” to recall a defendant’s 
sentence, but “that discretion is 
not unfettered when evidence is 
presented satisfying the statutory 
criteria.”  (Loper, supra, 60 Cal.4th 
at p. 1161, fn. 3.)  Moreover, the 
trial court’s factual finding that a 
defendant is ineligible for a sen-
tence recall is not subject to the 
deferential abuse of discretion 
standard.  Even if the trial court 
is not required to give deference 
to the Board’s findings of fact, the 
court’s own factual findings must 
be supported by substantial evi-
dence in the record.  (See People v. 
Robinson (2010) 47 Cal.4th 1104, 
1126 [“On appeal, we uphold any 
express or implied factual findings 
of the trial court that are support-
ed by substantial evidence”].)

sician employed by the depart-
ment” (§ 1170, subd. (e)(2)(A)); 
and (2) “[t]he conditions under 
which the prisoner would be re-
leased or receive treatment do not 
pose a threat to public safety” (§ 
1170, subd. (e)(2)(B)).  The Board 
must make findings regarding a 
prisoner’s eligibility for a sentence 
recall and compassionate release, 
and its recommendation to the 
superior court must be supported 
by at least one medical evaluation 
of the prisoner, a postrelease plan, 
and the Board’s eligibility findings.  
(§ 1170, subd. (e)(2), (7).)

 The superior court must 
conduct a hearing within 10 
days of receiving the Board’s rec-
ommendation, and the hearing 
should, if possible, be conducted 
by the sentencing judge.  (§ 1170, 
subd. (e)(3), (8).)  “The court shall 
have the discretion to resentence 
or recall if the court finds that the 
facts described in subparagraphs 
(A) and (B) . . . exist,” i.e., if it finds 
that the prisoner is suffering from 
a terminal illness that would re-
sult in death within six months, 
and that the prisoner’s release will 
not pose a risk to public safety.  
(§ 1170, subd. (e)(2).)  If the court 
grants the Board’s recommended 
sentence recall, the prisoner must 
be released within 48 hours of the 
receipt of the court’s order, unless 
the prisoner consents to a longer 
period.  (§ 1170, subd. (e)(9).)

In Martinez v. Board of Parole 
Hearings (2010) 183 Cal.App.4th 
578, 593-594, the appellate court 
held the standard of review of the 
Board’s determination under sec-
tion 1170, subdivision (e)(2)(B), 
regarding a prisoner’s dangerous-
ness, “is the same as that used 
when reviewing a decision by [the 
Board] to deny parole, i.e., ‘wheth-
er “some evidence” supports the 
conclusion’ of [the Board] that the 
prisoner does not come within the 
statutory criteria.”  (Id. at p. 593; see 
also id. at p. 582.)  “This standard 

We need not decide whether the 
People are correct.  In this case, 
the trial court’s ultimate decision 
was not based on a determination 
that the Board’s factual findings 
were unsupported by the record, 
and the court made no finding of 
fact that defendant would actu-
ally pose a threat to public safety 
if his sentence was recalled and he 
was released from prison.  Instead, 
the court concluded the mere pos-
sibility, however unlikely, that de-
fendant might pose a risk to public 
safety was sufficient reason to deny 
the Board’s recommendation.  
Therefore, the question on appeal 
is whether the trial court properly 
interpreted section 1170, subdivi-
sion (e)(2)(B), which is a question 
of law we review de novo.  (Gold-
man v. Lozano (2010) 47 Cal.4th 
1327, 1332; Martinez v. Board of 
Parole Hearings, supra, 183 Cal.
App.4th at pp. 587-588.)
...

Section 1170, subdivision (e)(2)
(B), provides the trial court may, 
in its discretion, recall a prisoner’s 
sentence if it concludes “[t]he con-
ditions under which the prisoner 
would be released or receive treat-
ment do not pose a threat to pub-
lic safety.”  On its face, the statute 
requires a finding that the prisoner 
will not pose a risk to public safety 
under the conditions of his release 
and treatment, meaning a find-
ing of no current and future dan-
gerousness.  The plain language 
of the statute does not, however, 
answer the question addressed in 
the briefs, to wit, whether a trial 
court may deny a sentence recall 
based on the mere possibility that 
a prisoner will pose a risk to pub-
lic safety.  To answer that question, 
we must look to the legislative pur-
pose behind the statute.

In Martinez v. Board of Parole 
Hearings, the court was asked to 
decide whether section 1170, sub-
division (e), required the Board to 
recommend a sentence recall and 
compassionate release once it de-
termined a prisoner met the cri-
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teria under subdivision (e)(2), or 
whether, as the Board argued in 
that case, the Board retained dis-
cretion to decline to recommend 
a sentence recall to an otherwise 
eligible prisoner.  (Martinez v. 
Board of Parole Hearings, supra, 
183 Cal.App.4th at pp. 588-589.)  
After reviewing the legislative his-
tory, the court concluded the dual 
purposes behind section 1170, 
subdivision (e), were to provide 
compassion to dying prisoners 
and to save money by relieving 
state prisons of the obligation 
to provide expensive end-of-life 
medical care.  (Id. at pp. 590-592; 
see id. at p. 598 (conc. & dis. opn. 
of Sims, J.); accord, Loper, supra, 
60 Cal.4th at p. 1160.)  In light of 
that legislative intent, the court 
concluded it was required to in-
terpret section 1170, subdivision 
(e)(1) “in a way that effectuates 
the provision’s primary purpose 
of saving the state money.”  (Mar-
tinez v. Board of Parole Hearings, 
at p. 592.)  Therefore, the court re-
jected the Board’s suggested inter-
pretation because it would thwart 
the Legislature’s intent.  (Ibid.)

We too must interpret section 
1170, subdivision (e), in a man-
ner which effectuates the pri-
mary purpose of the statute, and 
we must reject an interpretation 
which frustrates that purpose.  
(Carter, supra, 48 Cal.App.4th at 
p. 1540.)  As noted, the trial court 
did not make a finding that defen-
dant poses a threat to public safety.  
Rather, based on defendant’s 1985 
commitment offense, statements 
he made 17 years earlier, and the 
fact he is not entirely immobile 
and could theoretically get behind 
the wheel of a car, the court found 
the mere “possibility” and “slight-
est chance” that defendant might 
hurt someone, even if the risk was 
not probable, was sufficient rea-
son to deny the Board’s recom-
mendation.  Under that standard, 
virtually no terminally ill prisoner 
who is not completely physically 
and mentally incapacitated would 

 
qualify for a sentence recall under 
section 1170, subdivision (e), ef-
fectively thwarting the money sav-
ing purpose of the statute.

The majority of the court in Mar-
tinez v. Board of Parole Hearings 
concluded there was some evi-
dence in the record that a para-
plegic prisoner could be a danger 
if released.  (Martinez v. Board of 
Parole Hearings, supra, 183 Cal.
App.4th at p. 595.)  In his partial 
dissent, Justice Sims rejected the 
majority’s position that a prisoner 
is ineligible if there is “any possi-
bility, no matter how remote, that 
[the prisoner] would be a threat to 
public safety if released.”  (Id. at p. 
599 (conc. & dis. opn. of Sims, J.).)  
As Justice Sims noted, almost ev-
ery state prisoner could theoreti-
cally pose some risk to the public 
if released.  “The population eli-
gible for recall of sentence under 
section 1170 consists of convicted 
felons who have been sentenced 
to state prison.  Nobody in their 
right mind would ever find that 
there is no chance whatsoever that 
a convicted felon—even a quad-
riplegic—would commit another 
crime if released.”  (Ibid.)  If the 
majority’s test were correct, Justice 
Sims continued, “nobody [would] 
ever get out of prison,” a result the 
Legislature did not intend.  (Ibid.)  
Therefore, Justice Sims concluded 
the appropriate test was whether 

there was a reasonable possibility 
the prisoner would pose a risk to 
public safety.  (Ibid.)

We agree with Justice Sims that 
any possibility a prisoner might 
pose a risk to  public safety, how-
ever remote, is an insufficient 
reason for the trial court to deny 
the  Board’s recommendation of 
a sentence recall under section 
1170, subdivision (e).  Rather, the 
trial court must determine wheth-
er it is probable a prisoner would 
reoffend and pose a risk to public 
safety.  This interpretation of sec-
tion 1170, subdivision  (e)(2)(B), 
effectuates the primary fiscal pur-
pose of the statute, whereas the in-
terpretation adopted by the trial 
court would thwart that purpose.  
Moreover, this approach is consis-
tent with our interpretation of sec-
tion 1170, subdivision (e)(2)(A), 
in our first opinion.  There, we re-
jected as too rigid the trial court’s 
conclusion that the record did not 
establish defendant would in fact 
die within six months, and instead 
concluded the better interpreta-
tion was that the trial court had 
to determine whether the Board’s 
recommendation was supported 
by the reasonable medical judg-
ment of Department physicians.  
(People v. Jewell, supra, E059455.)  
Because we concluded the Board’s 
recommendation was supported 
by the reasonable medical judg-
ment that defendant would die 
within six months, we concluded 
the trial court erred.  (Ibid.)

The People contend we should 
not read into the statute a reason-
ableness requirement, and cite to 
Martinez v. Board of Parole Hear-
ings, where the majority declined 
“to read into the statute a test the 
Legislature could have included 
but did not.” (Martinez v. Board 
of Parole Hearings, supra, 183 Cal.
App.4th at p. 593, fn. 6.)  But in 
rejecting the dissent’s probability 
test, the majority ignored its own 
statement on the previous page 
that it was required to interpret 
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the statute “in a way that effectu-
ates the provision’s primary pur-
pose of saving the state money . . 
. .”  (Id. at p. 592.)  To repeat, we 
are obligated to interpret section 
1170, subdivision (e)(2)(B), in a 
manner which effectuates the pri-
mary purpose of the statute, and 
we must reject an interpretation 
which frustrates that purpose.  
(Carter, supra, 48 Cal.App.4th at 
p. 1540.)  Because our interpreta-
tion avoids the absurd result of a 
compassionate release statute un-
der which virtually no prisoner 
could ever qualify for release, and 
it effectuates rather than thwarts 
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the money saving purpose of the 
statute, we must adopt it.

Because the trial court applied 
the incorrect standard under sec-
tion 1170, subdivision (e)(2)(B), 
we reverse the order denying the 
Board’s recommendation.  

   The Court of Appeal ordered a new 
hearing under the revised standards it 
set forth.

 The postjudgment order 
is reversed.  On remand, the tri-
al court is directed to consider 

whether it is probable the condi-
tions of defendant’s release and 
treatment would pose a risk to 
public safety.  The court may, in 
its discretion, permit the parties to 
submit additional documentary or 
testimonial evidence that was not 
before the court at the previous 
hearing.

   One item the Superior Court may 
require additional information on is 
the prediction of Jewell’s demise in less 
than six months, given that he has sur-
vived a year of appeals process already.

THE PASSING OF A CHAMPION

A strong and respected voice for the humane treatment of prisoners was silenced recently with the death 
of retired federal judge Lawrence Karlton.  Karlton, aged 80, died July 11 at his Sacramento home from 
heart-related issues.

Appointed to the federal bench in 1979 by former 
President Jimmy Carter, Karlton retired in the fall 
of 2014.  Although his opinions covered issues as 
diverse as environmental concerns to undocumented 
immigrants, Karlton will be remembered by those in the 
prison advocacy community for his landmark opinion 
determining the California Department of Corrections’ 
treatment of mentally ill inmates was unconstitutional, 
in violation of the Eighth Amendment prohibition against 
cruel and unusual punishment.

An original member of the three federal judge panel that 
would eventually, and still, oversee the state’s process 
of reducing the overwhelming prison population, Karlton joined judges Thelton Henderson and Stephen 
Rheinhardt and found the state’s lack of proper treatment for prisoners constituted “ongoing constitutional 
violations remain in this action and the prospective relief ordered by this court remains necessary to remedy 
those violations.”  

“Karlton’s written legal opinions on mental health care for inmates, amnesty for undocumented immigrants, 
and preservation of the environment will stand as lasting monuments to his deep caring for all living things,” 
said Dale Drozd, a US Magistrate judge and former law clerk for Karlton.  Marc Seitles, another former 
Karlton law clerk, now a criminal defense attorney in Miami, called Karlton “a great liberal thinker,” whose  
legacy will be his decisions protecting the rights of immigrants, prison inmates and others outside traditional 
power structures,
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MASS INCARCERATION GETS 
NATIONAL ATTENTION

President Barak 
Obama’s recent visit 
to a federal prison in 
Oklahoma is the latest 
in a new push by the 
Obama administration 

to highlight a new and growing 
concern, even at the federal 
level, with the high level of 
incarceration in the United 
States and the impossibly and 
unreasonably long sentences 
often imposed.  “Our 
incarceration rate is four times higher than China’s” said 
Obama, the first sitting president to visit a federal prison.

Nearly a quarter of the world’s prison population is in 
American jails and prisons.  In comparison, as noted on 
LSA’s Facebook profile picture, the United States holds 
less than five percent of the world’s population.

The President has called for an overhaul of the justice 
system, with new attention to disproportionate sentencing 
and youths tried as adults.  He has also brought attention 
to the fact that ethnic minorities are far more likely to be 
arrested and given harsh sentences for crimes.  

Nationally black and Latinos constitute 60 percent of the 
prison population while about 30 percent of prisoners are 
white.  In California the statistics are even more stark: as 
of 2013, 70% of the California inmate population identified 
as black or Latino and 23% as white.  

During his visit to the El Reno Federal Correctional 
Institution, a medium-security prison for men, located 
near Oklahoma City, the President viewed a typical cell, 
commenting ruefully, “Three full-grown men in a 9-by-
10 cell.”  He also spoke out on the damaging effects of 
solitary confinement, noting for those inmates confined 
“in tiny cells for 23 hours a day, sometimes for months or 
even years at a time.  If those individuals are ultimately 
released, how are they ever going to adapt?” he asked. 
“It’s not smart.”

Obama has also spoken out for restoring voting rights 
to ex-felons who have served their sentences and said 
employers should “ban the box” that asks about criminal 
histories on job applications.  The President is set to 
make criminal justice reform a centerpiece of his closing 
months in office.

Obama campaigns for justice reform - 
visits prison in Oklahoma

The president cited bipartisan efforts supported by Re-
publicans and Democrats to reduce our nation’s prisons 
as offering a context for far-reaching criminal-justice re-
forms. His proposed reforms focused on the community, 
the criminal-justice system and the cellblock. The presi-
dent touted educational investments in young people as 
the key to ending the public-school-to-prison pipeline.

“Every child deserves opportunity, not just some, not just 
our own,” he said. Ferguson, Mo.; Baltimore; and West 
Philadelphia “are part of America, too,” and those children 
should be treated with love, Obama said. Black and brown 
kids shouldn’t be punished in schools because of race. 
“Don’t tag them as future criminals,” said the president. 
“Reach out to them as future citizens.”
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IN THE BOARD ROOM

The June and July sessions of the Board of Parole 
Hearing’s monthly meeting saw an update both 
months on the results of various specialized hearing 
from BPH Executive Director Jennifer Shaffer. 
Of those special categories, elder parole, youth 
offender hearings, non-violent second strikers, the 
most striking results, not to belabor a pun, came in 
the second striker category.

Shaffer reported that from January through June, 
2015, some 2,117 second strikers had been referred 
by CDCR classification to the BPH for parole 
consideration.  Of those referrals, 480 had been 
released, following a review of their records, 472 
had been denied early release via parole and with 
the remaining number still pending review or had not 
as yet reached the consideration threshold of having 
served 50% of their time.  

It should be noted that the non-violent second 
striker parole consideration process is more a 
review than a hearing.  Following classification’s 
referral of an eligible second striker a Deputy Parole 
Commissioner reviews the individual’s C-file and 
makes a determination as to whether or not, once 
that person has reached the 50% time served mark, 
they can safely be released.  No one appears in 

person as in a regular parole hearing, no arguments/
opinions are heard and no attorneys need be present.  
Nor, in fact, is the inmate present. The entire second 
striker process is done entirely on the available 
record.

Other specialized hearings have also produced 
results. Elder parole considerations encompassed 
767 hearings with 255 grants, 485 denials, 328 were 
not held (waived, stipulated, and postponed) and 2 
tie votes.  Those figures represent a grant rate, at 
about 33%, that is pretty much in line with the grant 
rate for a regular parole hearing.  Hearings held 
under the banner of YOPH, in the 18 months from 
January, 2014 through June 30, 2015, the legally 
required time frame to implement the first round of 
YOPH hearings, numbered 717, with 204 grants, 
440 denials, again, two tie votes and the rest not 
held due to the above mentioned factors.

Noted at this board meeting, and several others, was 
an influx of new Deputy Commissioners, some15 
in all, brought into the BPH and trained, in part, to 
handle the additional case load brought about by 
the second striker considerations.  In introducing 
these new DCs and discussing their duties various 
BPH staff reverted to referring to the DCs as 
Administrative Law Judges.  That they are now, by 
virtue of new hiring requirements, individuals hired to 
perform the duties of a Deputy Parole Commissioner 
must be qualified to perform duties at the level of an 
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administrative judge.  But as we noted earlier this 
year, switching back and forth between the two titles 
for the same person was quite confusing.

Not to mention to puzzlement exhibited by some 
lifers and even some attorneys when the DCs were 
introduced at parole hearings as “Judge X.”  After 
we inquired into the practice BPH HQ issued a 
memo directing that those judges/DCs/individuals 
sitting on hearing panels be referred to as Deputy 
Commissioners, in line with the job duties they were 
performing.  

Executive Director Shaffer noted that the introduction 
into the hearing schedule of many additional 
hearings in a set period, to accommodate the legal 
requirements of both YOPH and elderly parole 
hearings, had a significant impact on many aspects 
of those hearings, perhaps most obviously in the 
scramble of FAD psychs to keep up with the pace.  
Shaffer acknowledged many inmates and attorneys 
did not receive CRAs in an entirely timely manner, 
due to a “significant” backlog in CRA production, but 
pledged that this situation was well on the way to a 
remedy.  The hiring of 6 new FADers will hopefully 
bring the backlog down and that going forward those 
evaluations would be received in time to allow both 
inmate and counsel a better review.

In a related development Shaffer announced that 
beginning in 2016 the board will be revising the 
present policy of providing a new CRA to inmates 
only every 5 years.  The previous concept of a 
CRA with a ‘shelf life’ of 5 years, bolstered by a 
Supplemental Risk Assessment if the inmate had a 
new parole hearing within that 5 year time frame has 
proven not as helpful as anticipated. 

 
Indeed, as noted in previous articles in CLN discussing 
the Governor’s reversals of parole grants, one factor 
often mentioned in his letters of reversal is his 
dissatisfaction with what he considered an outdated 
CRA. When this factor is mentioned the Governor 
frequently ‘directs’ the parole board to conduct a new 
CRA prior to that inmate’s next hearing.  No doubt 
that repeated mantra by the Governor played a part 
in the Board’s decision to now conduct a totally new 
CRA for every inmate every 3 years.

THE EN BANC PARADE

Mid-summer meetings at the BPH saw a continuation of 
the Board’s reluctance to recommend recall of sentence 
for those inmates judged to be terminally ill and nearing 
death (so-called compassionate release) by CDCR’s own 
medical staff.  The BPH meeting agendas for June and 
July contained a total of 4 such requests, with only one 
meeting success (dare we say compassion) from the 
board.

In June Bruce Fragosa was refused recall of sentence 
following consideration by the board that featured an 
especially vehement opposition by the victims and family 
in the case and the Santa Barbara County DA office.  
Christine Ward of Crime Victims Action Alliance once 
again gave a thespian reading of a victim’s letter, asking 
for the prisoner to be kept in prison until the end of his 
life.  The Santa Barbara DA claimed Fragosa would have 
received an LWOP sentence for the crime if tried today 
and that the DA did not know enough about Fragosa’s 
medical condition.

Victim family members called compassionate release a 
‘get out of jail’ proposition and questioned the dedication 
of Fragosa’s family to caring for him if released.  The 
commissioners declined to recommend Fragosa, who 
has been incarcerated since 1970, some 45 years, on the 
grounds that his medical condition is ‘fluctuating’ and has 
shown some improvement since his original diagnosis. 
 
The July pleas for compassionate release mostly fell on 
similarly deaf ears.  Julio Bravo, Miguel Cervantes and 
Andrew Smith all adjudged by CDCR medicos to be 
within 6 or less months of death were considered, with 
only Cervantes’ plea being successful.  

EN BANCS IN June / July
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The situation of Bravo was particularly unusual, the 
52 year old being only a few months into a life term 
and having been given a terminal diagnosis before his 
sentencing.  Efforts to have that fact mitigate his sentence 
were unsuccessful so his family, many of whom, including 
his elderly parents, came to plead his case.  District 
Attorney Erin West, however, was having none of it, 
referring to Bravo’s ailment as an “alleged diagnosis of 
terminal cancer.”  Apparently, the ‘alleged‘ diagnosis was 
confirmed by both doctors in the free world and CDCR, 
but no matter to West.

The board clearly 
was a bit taken aback 
by the situation 
as well, as the 
decision records 
pos t -de l i be ra t i on 
reveal at least some 
commissioners were 
willing to recommend 
the recall of sentence, 
with the stipulation that Bravo pay full restitution prior to 
that release.  That motion, however, did not find enough 
votes to pass.  What did pass was a nix on the recall 
recommendation, based on ‘his continued mobility and 
mental capacity in conjunction with his lack of rehabilitative 
programming and treatment,’ though how Bravo was 
supposed to participate in substantial programming in 3 
months in prison and with a terminal diagnosis was not 
outlined.

Similarly, Smith was refused recall recommendation, this 
time based on the board’s finding that ‘he was already 
physically compromised at the time of the crime…
can still ambulate using a wheelchair or walker…has 
not participated in any rehabilitative programming.”  
Cervantes, on the other hand, was apparently so ill that 
commissioners felt he was no danger, perhaps bolstered 
by his plans to return to Mexico under the care of his 
sister.

Rolando Garza, referred for en banc consideration by 
the Chief Counsel following “an error of fact pertaining 
to the inmate’s alleged institutional misconduct” saw 
his grant affirmed by the board, but Ninaus Harris will 
face a recession hearing for his January grant, following 
alleged institutional misconduct.  Michael Moore’s March 
grant suffered the same fate, again, based on alleged 
institutional misconduct after the grant.  Be careful out 
there.

The Governor referred 3 grants of parole back for en banc 
in June and July, all three of which were confirmed.  Despite 
the Governor’s misgivings Chalen Selvian, Dameion 
Brown and William Davey will all be going home.  In 
an interesting turn of events DA Erin West, speaking in 
opposition to the parole, related the circumstances of the 
crime and gave what amounted to a closing trial argument, 
in which she intimated she spoke on behalf of the victims’ 
interests, though she did not go so far as to say she had 
been asked to speak on their behalf.  

She was followed by the Brown’s son, himself a victim, 
who presented a reasoned, moving plea for parole, noting 
he, and other victims, did not need the DA to speak for 
them, they would speak for themselves.  The younger 
Brown noted his family has forgiven and reconciled with 
his father and all wish to see him home.  And so they 
shall.

Term calculation problems once again caused three 
decisions to be brought to en banc, all three decisions 
being affirmed, but rehearings were scheduled for the 
sole purpose of recalculating the base and adjusted 
base term.  The denials held for Francisco Hernandez, 
and Martin Walters, while the grant received by Minh 
Nguyen was also upheld, though all will receive new term 
lengths.

A tie vote in the hearing of Barry Shavers was resolved 
with the commissioners voting to deny parole for three 
years.

NOTICE !
California Lifer Newsletter does NOT 
exchange postage stamps for cash; 
postage stamps are accepted only as 
payment for subscriptions to CLN at 
the rate of 6 books of Forever stamps 
for a year’s subscription.  We do not 
accept stamps or trust withdrawals 
for the purpose of ordering quarterly 
packages. We will send a single back 
issue of CLN on request, but no more 
than 2 issues per year.  We will not send 
CLN one issue at a time.

Please note the correct address for California Lifer 
Newsletter, address changes or subscriptions, is  
    PO Box 277, Rancho Cordova, CA. 95741.
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WHAT IS AN EN BANC HEARING?
Is it a hearing (not really), can I go (no), 

do I get an attorney (maybe)?

At every monthly meeting of the Board of Parole Hearings 
the commissioners consider a list of parole decisions 
under what is termed ‘en banc referrals,’ sometimes 
called en banc hearings.  Less a hearing than a review, for 
various reasons, of past decisions, these considerations 
are a source of considerable confusion and puzzlement, 
not only to prisoners, but to families and even institutional 
staff.  

In law, an en banc session is a session 
where a case is heard before all the 
judges of a court – in other words, 

before the entire bench – rather than 
by a panel selected from them.

En banc - Wikipedia, the free encyclopedia
https://en.wikipedia.org/wiki/En_bancWikipedia 

En banc, a term taken from Latin, in simple terms means 
consideration by the whole body.  Whereas in a parole 
hearing the proceedings are conducted by a panel, 
composed of selected member(s) of the whole board, an 
en banc consideration means the decision made by the 
panel will be reviewed by the entire board.  In the case of 
parole proceedings, this means all 12 (unless some are 
absent) parole commissioners that comprise the entire 
Parole Board, will review the decision and either affirm 
(agree) with the decision made by the panel or vacate 
(disagree) with the findings.  

An affirmation of the findings allows the process to continue 
in the natural flow, either through the remainder of the 
review process and release (in the case of a grant), or (in 
the case of denial) back into the calendaring process for 
a next hearing.  In either case, the en banc consideration 
is a bit of a mash up of a hearing and a discussion, in that 
while the prisoner is not present at the event his attorney 
and/or supporters can speak on his behalf, while those 
who might oppose release can also have their say.  This, 
of course, is a significant change from a parole hearing, 
wherein the prisoner may be present, and those opposed 
to his parole are allowed to speak at considerable length, 
but no one in support, other than his attorney, is allowed 
a voice.

Opinions from both sides, pro and con, are limited in 
en banc considerations to 5 minutes for each person.  
Attorneys for prisoners sometimes appear, to recap for 
the entire board the reasons the original parole pane 
found the prisoner suitable, though this happens more 
often when the attorney is privately retained, not state 
appointed.  DAs in opposition almost always hold forth, 
with predictable opinions and prognostications.

Victims and victim’s family members often appear either 
in person or submit written comments, which are often 
read by victims’ advocates.  Family members, friends and 
others on both sides, both for the prisoner and opposed, 
can also have their 5 minutes.  Usually this means 
relatives of those prisoners under consideration.  LSA/
CLN has written in the past about how to give an effective 
presentation at en banc proceedings.

So how does a parole decision end up at an en banc 
consideration?  Several ways. 
 
Any decision, grant or denial, can be referred for en banc 
review by the Governor (in certain instances) by a member 
of the parole panel that made the original decision, by BPH 
Chief Legal counsel, by the BPH legal team for cause or 
for medical concerns/issues.  

Perhaps the most confusing and worrisome from a lifers’ 
standpoint, is the Governor’s referral.  All parole decisions 
are, in theory, reviewed by the Governor, but, as discussed 
in previous issues, only parole grants seem to merit his 
extended scrutiny and action.  For those lifers with a 
murder conviction the Governor can summarily reverse 
that grant, or ‘take the date.’  
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But for those serving a life sentence for crimes other than 
a murder, the Governor alone cannot rescind that grant.  
What he can do is refer that decision to an en banc at 
the board, thus effectively saying ‘I disagree with the 
panel’s decision and I want all the parole commissioners 
to review it and see if they got it right.’  And there you 
are, at en banc, where the whole board will in fact 
review the decision of the panel and, after deliberation 
and consideration of both the record of the hearing and 
whatever input is received that day, hand down their 
own ruling.  A non-scientific review of such requests by 
the Governor indicated the entire board usually stands 
behind their fellow commissioner on the original panel 
and affirms the grant.  Usually, but not assuredly.

As to the timing of the Governor’s referrals, he’s true to 
form, usually waiting until the last moment to make his 
decision and inform the BPH that he’s sending back a 
decision for en banc.  The BPH then notifies the prison of 
the action, which is in turn supposed to notify the inmate, 
who, of course, while being the most concerned and 
affected, is the last to know.  BPH staffers tell CLN they 
make every effort to calendar those referrals as quickly as 
possible, but the Governor’s procrastination sometimes 
leads to the en banc consideration being held only a few 
days before the release date calculated in the original 
grant of parole.  But as we all know, you’re not out till they 
shut the gate behind you.

Those inmates who are in medical distress, either eligible 
for so-called compassionate release (within 6 months 
of death) or medical parole (permanently disabled or 
debilitated) are referred for en banc by the medical staff 
at the institution (qualifications for consideration under 
both these medically based parole considerations is 
elsewhere in this issue).  If the BPH Chief Legal Counsel 
and/or his staff find some legal “t” uncrossed or “i” un-
dotted in their review of original panel’s decision (error 
of law), they can also ask the whole board to review 
and either put their stamp of approval or blackball to the 
panel’s outcome.  

Perhaps one of the most common reasons for en banc 
referral, and one in which the prisoner/family/supporters/
opposition have the least input, is in the not-infrequent 
cases of incorrect calculation of the prisoner’s term.  
Once such an instance is identified during the review of 
the decision (within the first 120 days after the hearing) 
the BPH has one of two options.  If the recalculation of 
the term is likely to be adverse to the inmate (in other 
words, give him/her more time to either serve) then the 
issue is referred to en banc and the board will routinely 
vacate the grant and announce it will hold a new hearing, 
“for the sole purpose of calculating the base and adjusted 
base term.”

If the recalculation is not adverse to the inmate, in other 
words, will reduce the time to be served, the correction 
is usually handled by way of amiscellaneous decision 
memo issued by the BPH legal division.  Typically, there 
are anywhere from 2 to 6 of these recalculation en bancs 
calendared at each monthly board meeting.  As to the 
proceedings of the new hearing solely to recalculate the 
term, we have inquired as to the process and are awaiting 
the information.

Similarly, if a lifer granted parole but not yet released 
somehow garners a 115 or ‘new information’ regarding 
either misconduct or some aspect of behavior comes to 
the attention of CDCR, that new circumstance is relayed 
to the BPH, which can often trigger an en banc review 
to determine of those alleged new circumstances merit a 
withdrawal of the grant via a rescission hearing.  A tie vote 
or split decision by the panel members (in the usual case 
of a panel composed of 2 individuals) will also be referred 
to en banc, but in these instances no additional comment 
is allowed by supporters or those in opposition, as the 
law decrees the board must rely solely on the information 
available to the original panel.
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ILL DOES NOT EQUATE 
TO PAROLE SUITABILITY

With the increased 
discussion on medical 
and elder parole, as 
well as compassionate 
release, LSA/CLN is 
receiving increasing 
numbers of inquiries 
about these proceedings, 
how to initiate them 
and how to qualify.  
The short response 
is, medical parole and 

compassionate release are not, in actuality, a 
path home.  And for those serving LWOP or under 
a condemned sentence, these options are not 
available at all.

Medical parole, in place in some form since 2011 
and expanded in 2014 in response to the 3 judge 
panel’s direction to reduce the prison population, is 
structured to apply to those prisoners who are very 
ill and medically incapacitated, whether lifers or 
serving determinate sentences.  It is especially aimed 
at those individuals who need constant assistance 
in the tasks of daily living, such as mobility in bed, 
transferring to a chair or standing position, toileting, 
and feeding.  

There is a written criteria to be followed, known as 
the Resource Utilization Guide IV (RUG IV), a health-
care industry assessment tool.  However, the level 
of assistance needed for a prisoner to be eligible 
for medical parole consideration generally means 
that individual is already in a health care bed within 
an institution and, if paroled, will likely be paroled to 
a skilled nursing (SNF) that can both meet his/her 
medical needs and any custodial or security needs 
prescribed by the paroling panel. 

The process begins with an evaluation of the inmate 
by medical staff within the prison to assess whether or 
not his/her condition meets the level of care needed 
to qualify for medical parole consideration.  A family 

member, advocate or the inmate can ask for this 
assessment, which should be completed within 30 
days of the request.  If the inmate meets the medical 
criteria for consideration the physician files CDCR 
Form 7478 (yes, there is a form for everything) and 
after various twists and turns through the system it is 
reviewed by classification and then forwarded to the 
Board of Parole Hearings for scheduling, anywhere 
from  45-120 days after receiving the referral.

Medical parole hearing decisions turn on the same 
axis as regular parole hearings—is this individual 
a continued unreasonable risk to public safety?  
However, the medical condition and the RUG score 
play an important part in assessing the danger; 
clearly, the more debilitated and less mobile an 
individual the less likely he is to be a danger to 
others.  If medical parole is granted CDCR medical 
staff and parole staff find a SNF to accommodate the 
needs, both medical and custodial, of the inmate and 
he is transferred, still officially under the supervision 
of DAPO.   If no satisfactory institution is found within 
120 days the parole grant lapses and the prisoner 
remains in custody, to potentially start the process 
again.

There are often special conditions of parole imposed 
in medical parole cases, and in all instances, should 
the medical condition improve to the point that the 
individual no longer meets medical parole criteria, 
he can be returned to custody.  Return to prison is 
also possible if that individual become threatening, 
if special conditions of parole are violated, or even 
if his condition worsens and the SNF can no longer 
provide the level of medical care necessary.  Sadly, 
this has happened.

For those prisoners, either lifers or DSL inmates, 
who are in even more dire medical straits, recall of 
sentence, more commonly known as compassionate 
release, is an option.  This process is restricted to 
those individuals who have been medically judged 
to have 6 months or less to live; it is not available to 
LWOP or condemned prisoners.

The process is akin to that for medical parole, 
beginning with an evaluation of the individual, at 
the request of family, advocate or self, although 

continued pg. 38
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the Warden at each prison is tasked with informing 
the prisoner of the process once informed of the 
prognosis.  Once underway CDCR staff has a bare 
30 days to complete the referral; time, after all, being 
of the essence.  

Once referred to the BPH an en banc consideration 
will be held at the next available Executive Meeting 
(usually within a month), where those in support or 
opposition to the possible release can speak. Should 
the BPH grant the request a recommendation will be 
forwarded to the sentencing court, which then has 
10 days to act, and if the response is to grant the 

BPH from pg. 35
release, CDCR has 48 hours in which to release the 
individual into the care of the designated facility or 
caregivers.

There are various other nuances, details and 
sidebars in the process, but in essence, medical 
parole and compassionate release are for the most 
seriously ill of inmates and not meant to be an end 
run around the release process.  While there are 
literally thousands of California prisoners who at any 
given time may be classified as very ill, eligibility for 
medical parole or compassionate release should be 
a last-chance option.

Finally, many months later, numerous unnecessary 
strip searches of visitors, and millions of tax dollars 
spent, voices other than advocates are starting 
to question the effectiveness, cost and policies of 
Sec. of Corrections Jeffrey Beard’s vaulted drug 
interdiction effort, the key features of which are high-
tech ion scanners and relatively low-tech dog noses.  
Now some legislators, civil rights workers and 
the public are joining prisoner 
advocates and prison visitors 
in both questioning the policies, 
practices and expense.

Beard told legislators at a hearing 
earlier this year that illicit drugs 
are ‘rampant in the prisons,’ 
and indeed statistics indicate 
California prisoners die of drug 
overdoses nearly three times 
more often than the national 
prisoner average.  And while the 
new interdiction practices were 
reportedly instituted to reduce 
the number of those deaths, questions have recently 
arisen about just how effective, fair, accurate and 
even constitutional those practices may be.  

Since the beginning of this year and through May 
CDCR reportedly spent more than $8 million on drug-

sniffing dogs, ion spectrometers and low-dose X-ray 
body scanners.  More than 6,000 scans have been 
done on visitors (and perhaps a few employees) at 
11 institutions since the beginning of the scanning 
program—with no arrests.  None.

Beard said that, without the Draconian scanning 
and dog practices he’s instituted, “we’re going to 

have people keep dying and 
we’re going to have continued 
violence in the prisons.”  The 
new procedures are modeled 
on similar practices in 
Pennsylvania prisons, where, 
wait for it, Beard served as 
director of corrections for a 
decade.  And, again, surprise, 
prison staff from California are 
being sent to Pennsylvania for 
training in these delicate arts.  
But Pennsylvania officials can’t 
say how much contraband has 
been detected via the programs.

And concerns remain.  The false positive results 
from ion scanning of visitors, which often results in 
unnecessary strip searches of visitors (if they wish to 
visit their inmate that day) caught the attention of Sen. 
Loni Hancock (D-Oakland), who called the practice 

NEW SCRUTINY OF BEARD’S 
DRUG INTERDICTION FOLLY

CDCR
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“a humiliating process, [which] can be easily used 
to humiliate and demean people, and was only for 
visitors, often women”.

“There are many concerns about the dogs,” she 
continued, “which have historically been emblematic 
of intimidation of many communities of color most 
notably during the civil rights movement.”  The dogs 
in question will not, apparently, be the usual German 
shepherd/military looking animals, but more along 
the Labrador retriever type, so-called “fluffy, friendly 
dogs.”  

Wayne Conrad, for years the coordinator of CDCR’s 
canine program, has criticized both the cost and 
need to send California personnel across the country 
for training and the use of the ‘soft’ breeds which he 
maintains are less effective in detecting drugs.  “The 
dogs are going to start alerting on people whose 

kids are smoking dope or something,” said Conrad.  
Such false alerts can trigger unsupported strip 
searches and “the next thing that’s going to come is 
the lawsuits.”

Beard has downplayed the incidence of false 
positives and complains his program could have 
shown more success if he had been given more 
money to implement and expand the searches.  He 
also indicated he may seek to expand the program 
later this year.  

At the end of the day, so far the results are: over $8 
million spent, 6,000 scans, untold numbers of strip 
searches performed (because the department says 
they don’t keep those numbers) and zero contraband 
found.  Zip.  Zilch.  Nada.

Today’s word: ineffective.  Which, according to 
dictionary.com means ‘not producing results; 
inefficient or incompetent.’

AND THE COLLATERAL DAMAGE 
CONTINUES…..

Part of Beard’s aforementioned 
and vaulted, but flawed, 
interdiction effort has been 
an increase in the number of 
‘random’ UA tests given to 
prisoners.  And as the number 
of UAs given increases, so 
too continues the issuance of 
115s to many prisoners who 
are taking medically prescribed 
drugs.  LSA/CLN continues to 

receive on a near weekly basis information on these 
RVRs and pleas for assistance.  

For more than a year we have been continually reminding, 
cajoling, informing CDCR and the BPH on this issue, and 
when possible forwarding information on these bogus 
RVRs to the Medical Receiver’s office.  While we are 
not informed of the outcome of these referrals (we, as 
non-attorneys or relatives of various prisoners, have no 
‘standing’ regarding individual inmates in the eyes of 
CDCR) we have received word from numerous individuals 
that their RVRs have been dismissed or reversed.  

However, we don’t know the outcome of all those who 
have reached out to us, and we are painfully aware that 
we probably know of only a fraction of the numbers of 
these egregious writes up.  And while the CDCR did 
institute supposed new practices under a memo issued 
last year that minor action apparently was not enough to 
solve the issue.  

While the memo acknowledges that drugs prescribed by 
CDCR medicos may in fact cause a positive UA (Tylenol 
with codeine seems to be the most common culprit), the 
memo fails to address secondary positive results that can 
occur.  Again, the most common problem is created by 
Tylenol with codeine, which can cause positive results 
showing not only codeine but morphine as well, because, 
well, codeine and morphine have the same base. 

 Many prisoners tasking prescribed meds containing 
codeine will show positive for morphine, a FACT easily 
found by doing a bit of internet research, yet a fact 
apparently unknown to many medical staffers in CDCR, 
to whom custodial staff often turn for verification.  Nor, 
apparently, is information available on what OTC drugs 
or medical conditions can also cause positive results, 
and that list is a long one.  And it frankly puzzles us how 
it is that CDCR medical staff doesn’t know/can’t find 
information on this issue when we, who are not medical 
professionals, can figure this out.  
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experience you need. results you want.

Specializing in Representing Life Term Inmates in:
Parole Suitability Hearings ::: En Banc Recession Hearings

Petitions for Writ of Habeas Corpus on Board Denials
and Governor Reversals

3000.1 / Parole Violations ::: Clemency ::: Inmate Appeals / 115s
3 Strikes Petition to Recall ::: Petition to Advance Hearing
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attorney at law

aggressive / experienced / reasonable
legal representation

Law Office of David J. Ramirez
7545 Irvine Center Drive Suite 200 Irvine, CA 92618

dramirezusc@yahoo.com
http://www.shouselaw.com

Tel: (949)  623 - 8314 
Fax: (949) 666 - 5505
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And while we do know several prisoners given 115s 
for prescribed drugs have had those RVRs eventually 
reversed or discarded, often the penalties 
assessed initially, including loss of visiting, 
good time credits, pay numbers, even transfers, 
have most often not been addressed.  The 
problem is often compounded because after 
the first positive UA the inmate is required to 
test even more frequently—which leads to 
more positive results, which leads to more 
disciplinary measures, on and on.

And while Sec. Beard assured legislators 
earlier this year that positive UA results would 
only cause a loss of good time credit and 
placement in substance abuse programs, we know that 
statement was, shall we say, less than forthcoming.  And, 
we have the piles of documents to support our position. 

In all this mayhem the most responsive agency, so far, 
has been the BPH.  When the issue first came to our 

attention we alerted the BPH and commissioner to the 
problem, knowing that recent, even unresolved 115s could 
impact both the scheduling and outcome of hearings.  
And commissioners have, largely, responded.  But while 

commissioners and the BPH can 
address these RVRs in regard to 
parole hearings they can’t impact 
the results of the RVR hearings or 
issuance of further 115s.  

For those prisoners, lifers or others, 
who have contacted us regarding 
RVRs for prescribed meds, know that 
we are continuing to report and follow 
up these cases with all agencies, 
including reaching out to the Office 

of the Inspector General.  Latest information indicates 
CDCR is again (still?) reconsidering the process and may 
be issuing new procedures.   We’re making every effort 
to contribute to solving this dilemma and will continue to 
do so.
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EFFECTS OF PARENTAL 
INCARCERATION ARE LIFE-LONG

A new study by the Center for 
Poverty Research at UC Davis 
has put renewed focus on the long 
terms effects for those individuals 
whose childhood was marked by 
the incarceration of their parents.  
Research shows children who grow 
up with at least one parent in prison 
show the effects of that situation 
throughout their lives in such areas 
as lesser job quality, depression, 
inability to escape poverty and 
homelessness, even in adulthood.

The study, authored by doctoral 
candidate Angela Carter and 
Bill McCarthy, a professor of 
sociology at UC Davis, found 
that the incarceration of a parent, 
particularly a father, often produces a double negative financial 
impact on the family.  When a father who may have been 
contributing, even in a small way, to the financial welfare of 
the family is removed the family not only suffers the loss of 
that income but often is then saddled with additional expenses 
associated with legal and visitation expenses. And the prisoner’s 
contribution to the family finances prior to incarceration may 
not have been simply in the form of cash; in-kind services, 
such as housing and child care that disappear when a parent is 
locked away must then be found and paid for.

And the impact of having an incarcerated parent goes beyond 
the financial.  The stigma of that life situation can affect the 
perception of teachers, peers and society as a whole.  The study 
found that teachers’ perception of the academic competence 

of a child with an incarcerated parent is 
lower, regardless of their actual academic 
performance. Children with imprisoned 
parents are less likely to complete college.

Adolescent children of prisoners are twice 
as likely to receive social assistance, 
twice as likely to be officially poor 
(fall below poverty standards), have a 
markedly more difficult time paying bills 
and more difficulty in accessing medical 
care.  Those children are also at greater 
risk for such health issues as depression, 
asthma, anxiety, even HIV/AIDS.

The study suggests that shorter or in 
some cases out of custody sentences 
could minimize the negative effects of 
children while still protecting public 
safety.  Less restrictive visiting policies 

and housing prisoners closer to families are also noted as ways 
to mitigate the negative impact of parental incarceration, along 
with increasing the wages for prison work, which could ease 
the financial burden on families.

Post release, employment support and ‘ban the box’ are 
suggested policies, along with decreased use of background 
checks and a simplified expungement process.  And, an outreach 
and education campaign for teachers, to reduce the unconscious 
bias against and reduced expectations for children with parents 
in prison. 

No one lifer should be compared to another on a better-
than-worse-than crime scale.  That harkens back to just 
the crime, and as we all should know, suitability should be 
less about the static factors of the crime and more about 
the current status of the individual involved.  To continually 
compare those long-ago events to other, equally distant 
happenings, especially by those involved in the prison 
community, dishonors the Lawrence decision and sets us 
against each other.  And there are enough forces against 
reform and rehabilitation now, without our own fellows 
adding to the pile.

So don’t tell us why you’re better than prisoner X.  Tell 
us why you’re suitable, what you need to be suitable or 
what can help you become suitable.  We won’t compare 
you to anyone else, but will focus on trying to help you 
find the answer to your issues.  There aren’t a static or 
limited number of parole grants available, so if someone 
else gets grant, they haven’t taken ‘yours’ or diminished 
your chances.

An old 1971Pogo cartoon pretty well sums it up, when 
Pogo Posssum, the veritable everyman, muses, “We 
have met the enemy, and he is us.”  Which is just a folksy 
way of saying, we’re all in this together.  And so we are. 

continued see EDITORIAL  pg. 41
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2015 LEGISLATION UPDATE

As the legislative session for 2014-2015 comes to 
an end (excluding legislation launched as the result 
of the two special sessions called by Governor 
Brown), here is what we know about the fate of 
various bills affecting lifers, as of the third week of 
August.  Keep in mind, all regular session bills must 
clear the legislature and be signed by the Governor 
no later than mid-September, 2015 in order to take 
effect in 2016.

ASSEMBLY BILLS

AB 293—greater punishment for threats by inmates 
or inmates’ family against prison or correctional 
staff.  Signed into law.

AB 487—nullifies advanced hearings (PTA, etc.) if 
the victims are not notified.  Ordered to third reading 
on Senate floor, no action as of Aug. 24.  Chances 
50/50.

AB 512—Increases good time credits to reduce 
prison/jail time. Assembly Appropriations Committee, 
hearing postponed; chances dim.

AB 672—expands eligibility for prisoners to 
participate in state ID programs (still excludes lifers 
due to time constraints). Held in suspense file of 
Senate Appropriations Committee; still alive by 
weak chances.

AB 920—allows registered crime victims’ attorneys 
more access to information in a prisoner’s C-file prior 
to a parole hearing.  Committee hearing postponed; 
chances slim.

SENATE BILLS

SB 6—exempts those convicted of killing a peach 
officer from consideration for medical parole or 
compassionate release.  Under submission but held 
in Senate Appropriations Committee, no hearing 
scheduled; chances very slim.

SB 124—limits use of solitary confinement and 
SHU time.  Assembly Appropriations Suspense file, 
hearing slated Aug. 27, still alive. 

SB 224—codifies the guidelines and considerations 
for elderly parole.  Inactive by request of author; 
dead for this session.

SB261—expands youthful parole considerations to 
those who were under 23 years of age at the time 
of the crime.  Held in Appropriations Suspense file, 
hearing slated Aug. 27; still alive and kicking.

SB 498—requires inclusion of certain juvenile 
statistics in CDCR reports.  Under submission but 
held in Senate Appropriations Committee, no hearing 
scheduled; chances all but dead for this year.

SB 517—establishes a youth opportunity yard at 
various prisons as a pilotproject for those sentenced 
as juveniles.  Passed and signed into law.

LSA Holds 1st ‘LIFER’ Picnic
 On September 19, 

LIFE SUPPORT ALLIANCE will  hold it’s 
1st ANNUAL LIFER PICNIC 

at North Laguna Creek Park in South Sacramento. 
To all our LIFERS still on the inside we hope to 
see you at the next one! Photos and report of the 
event will be in CLN #65 in Sept./Oct. issue 
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SB 261 STILL ALIVE, 
BUT NOT A DONE DEAL

For those many prisoners and family members 
waiting on the fate of SB 261, the expansion of Youth 
Offender Parole Hearings from those under 18 to 
those under 23 at the time of their 
crime, the word is: patience.  SB 261 
is currently in the active bill process, 
awaiting consideration by the 
Assembly Appropriations Committee 
when the legislature returns from 
summer recess.

The bill passed through the Senate 
on a largely party line vote, with only 
3 Democrats, Cathleen Galgiani of 
Stockton, Steven Glazer of Walnut 
Creek and Fran Pavley of Calabasas 
voting against the bill.  And, one 
lone (dare we say brave and forward 
thinking?) Republican, Anthony 
Cannella of Ceres joining the Democrat majority in 
passing the bill.

The bill, introduced by Sen. Loni Hancock, 
Democrat of Oakland, passed through the first step 
of the Assembly approval process (Assembly Public 
Safety Committee), again on a partisan vote with 

Republican members of the committee Tom Lackey 
of Palmdale and Melissa Melendez of Murrieta voting 
no.  

Conversations with staff in Assembly Appropriations 
indicate SB 261 is expected to come before that 
committee about   Aug. 26.  Assembly Appropriations is 
a 17 member committee, 12 of whom are Democrats.  

The Suspense File, where SB 261 
currently resides, is where bills with 
an annual cost of more than $150,000 
are sent, pending passage of a State 
budget.   Suspense File bills are then 
considered at one hearing after the 
state budget has been prepared and 
the committee has a better sense 
of available revenue. No testimony 
is presented by the bill’s author or 
witnesses at the Suspense File 
hearings.

So the short answer—nothing will 
happen until a late August hearing.  
In the meantime, those on both sides 

of the bill are gearing up for the Assembly floor vote, 
which is expected, indeed, must come shortly after 
the Assembly Appropriations hearing, assuming the 
bill passes out of Appropriations.  Sen Hancock’s 
office is reportedly optimistic about chances for both 
passage of 261 and the signing into law of the bill by 
Gov. Brown.

POLITICS - 
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PAROLE 

WHO’S ON PAROLE?  
A LOT OF LIFERS

Life Support Alliance is fortunate to be a member 
of the Director’s Stakeholder Advisory group 
through the Division of Rehabilitative Programs, a 
body that meets regularly to consider virtually all 
aspects of rehabilitative efforts 
for individuals still in prison and 
for those on parole.  Our hope, 
as a member of this group, is to 
provide input on the needs and 
prospects of lifers, both in light of 
what programs might be helpful 
in attaining suitability and what 
can help them on release.

During a recent DSAG meeting 
data regarding the parolee 
population, collated by the 
Department of Adult Parole 
Operations (DAPO) was presented 
that we found interesting, 
especially in combination with 
other information gleaned from conversations with 
other officials in the parole world.  We assembled 
this information and, aside from presenting it here, 
offered this snapshot of the parole situation, to the 
parole commissioners at their August meeting.

Currently, according to DAPO figures, there are 
some 45,000 individuals on parole in California, a 
substantial increase over the 26,000 plus or minus, 
originally expected with the implementation of 
realignment.  Roughly 6,000 of those parolees are 
in Los Angeles alone.  

About 2% of that total are over 65 years of age, 
but the average age is 38.  About 8% are women.  
Agents report that some 17% are fitted with GPS 

monitors, while 25% have former gang affiliations 
and about 16% retain a 290 designation.  Some 
30% are employed while another 2% are full time 
students.

For our interests the most important figures and 
information related to lifers.  Of the total parolee 
population, lifer account for about 7%.  That translates 
to over 3,000 lifers currently on parole; undeniable 
proof that things in the lifer world have changed.  A 

large share of that number 
have been released in the 
last 3-5 years.  Last year 
alone saw over 700 lifers 
released.  

Of course many individuals 
on parole fall into what might 
be termed co-occurring 
categories, and such is 
the case with lifers.  Lifers, 
overall, tend to be older than 
the average parolee, more 
likely to be employed (those 
PIA jobs can and do translate 
into employment in the world) 
and slightly less than the 

general parole population are women.

Despite the uptick in the number of lifers granted 
parole and released, as a group they continue to 
exhibit the lowest recidivism rate of any cohort.  
Most parole regions are now staffed by agents with 
specialized case loads, including agents with only 
lifers under their supervision.  The agents we speak 
with, and we speak with many, and often, report lifer 
parolees are the easiest to work with, most compliant 
and productive. They are also the most determined 
to give back and are involved in many pro-social 
groups and activities, including mentoring programs.

All of this is not to say that there are not still issues 
and difficulties in the world of lifer parolees, from 
recalcitrant agents to job and housing challenges.  
But on the whole lifers are making it in the world and 
helping each other in the process.

The agents we speak with... 
report lifer parolees are the 
easiest to work with, most 
compliant and productive. 
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WOW! THOSE IRON(WOOD) 
MEN DO IT AGAIN!

We love hearing from prisoners, and we do, often. 
About 200 times month.  And it always touches us 
deeply when those letters contain a donation from an 
inmate to help fund our work and efforts.

But we were truly blown away recently to open cor-
respondence from Ironwood State Prison and find 
inside not only a pleasant letter from the Warden—
but sizeable check, courtesy of the Criminal Gangs 
Anonymous group at ISP.  CGA made LSA the recipi-
ent of their fund raising efforts, to the tune of just 
over $2,300!  Wow!  You guys are fantastic!

This was our second, and so deeply appreciated, gift 
from the men at Ironwood; last CLN issue noted the 
Long Term Offenders group had also favored us with 
a sizeable donation.  Another great group of guys.

Our great and deep thanks to the men at Ironwood—
your generosity will do so much to help so many, 
not only prisoners, but their families as well.  And 
we making plans to visit Ironwood, hoping to speak 
to any lifer or long-termer, in fact any prisoner, who 
wants to hear from us.  

Thank you again, gentlemen, and we sincerely hope 
to see many of you soon.

LSA Staff

The MARSHALL PROJECT 
Call for Prison Writers!

The Marshall Project is a nonprofit, nonpartisan news 
organization founded on two simple ideas:

1) There is a pressing national need for high-quality jour-
nalism about the American criminal justice system. The 
U.S. incarcerates more people than any country in the 
world. Spiraling costs, inhumane prison conditions, con-
troversial drug laws, and concerns about systemic racial 
bias have contributed to a growing bipartisan consensus 
that our criminal justice system is in desperate need of 
reform.

The recent disruption in traditional media means that 
fewer institutions have the resources to take on com-
plex issues such as criminal justice. The Marshall Project 
stands out against this landscape by investing in journal-
ism on all aspects of our justice system. Our work will be 
shaped by accuracy, fairness, independence, and impar-
tiality, with an emphasis on stories that have been un-
derreported or misunderstood. 

2) With the growing awareness of the system’s failings, 
now is an opportune moment to amplify the national 
conversation about criminal justice.

We believe that storytelling can be a powerful agent of 
social change. Our mission is to raise public awareness 
around issues of criminal justice and the possibility for 
reform. But while we are nonpartisan, we are not neu-
tral. Our hope is that by bringing transparency to the 
systemic problems that plague our courts and prisons, 
we can help stimulate a national conversation about how 
best to reform our system of crime and punishment.

WON’T YOU JOIN US WITH YOUR VOICE?

A Call for Submissions

We believe that the writers who are actually in 
prison are the best people to write about what’s 
going on inside. Our hope is to create a platform 
for writers who are incarcerated, and in the pro-
cess to challenge the public’s assumptions about 
prison life.

What we are looking for: Nonfiction writing thaqt 
is focused on a very specific story from life inside 
prison.

The best submissions tell a personal story from the 
writers own experience. Tell a story about a friend-
ship inside, keeping in touch with family & friends 
on outside, food in prison, how you spend your time, 
loneliness or boredom or something powerful and 
impactful. 

Tell a story from inside..tell a story that needs to be told.

What we are NOT looking for: Theoretical opinion es-
says, essays about life before prison..fiction or poetry.

LENGTH: 800-2000 words. OK to send in handwritten.   
  
PAY:  $50 if your submission is published

MAIL TO: The Marshall Project
   156 West 56th Street, Suite 701
  New York, NY 10019

Please Include Your FULL NAME 
and Contact Information

Thank you, The Marshall Project
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MARC ERIC NORTON 
ATTORNEY AT LAW 

 
BOLD  -  AGGRESSIVE  -  COMPETENT  

LEGAL REPRESENTATION 
 

Representing Term-to-Life Clients at Parole Suitability Hearings Since 2006 
 

Practice Exclusively Limited to Parole Hearing and Related Matters; Including Petitions for 
Writs of Habeas Corpus on Board Denials and/or Governor Reversals of Parole Grants, and SB 260 

 
~~~~ 

 
 “Marc fought for me like I paid him a half million dollars!”  Edwin “Chief” Whitespeare, CMF (R.I.P) 

 
“The Board's psychologist rated me as MODERATE/HIGH for violent recidivism. Marc tore that report apart piece-by-piece 

 and got me a parole date. Marc is the best lawyer I have ever seen.” Glenn Bailey, B47535 
 

“ I'm in prison for a murder I DID NOT COMMIT! Marc made sure the Board followed the law and got me a parole date 
even with 4 of the victim's family at the hearing trying to keep me locked up.” T. Bennett, D-72735 

 

I have successfully argued  GRANTS of PAROLE for “Lifers” and have won many cases in the courts 

~~~~ 

PO Box 162   Zamora  CA  95698 
phone: 530.669.7999  -- collect calls accepted  (please be patient) 

 email: marc@marcnortonlaw.com 
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MICHAEL EVAN BECKMAN 
Practicing Law since 1982  California State Bar Number 105412 

HIGH QUALITY  LOW COST  EXPERIENCED 
LEGAL REPRESENTATION 

 
Specializing in/Practice Limited to Representing Life Term Inmates in: 

 
 Parole Suitability Hearings and 

Pre-Hearing Consultations 
 
 Rescission/En Banc Hearings 

 
 Elder (60/25), Medical, and  

3-Striker Parole Hearings 

 Habeas Corpus Petitions from 
Parole Denials/Governor Reversals 

 
 Youthful Offender Parole Hearings 

 
 Petitions for Juvenile LWOP And  

Prop 47 Resentencing 
 

Since 1/2010 Over 52% Parole Hearing Grant Rate and 125+ Clients Released. 
 

“YOU’RE THE FIRST LAWYER WHO EVER FOUGHT FOR ME” - client, CMC-E 
 

1732 Aviation Blvd. PMB 326,Redondo Beach,  CA  90278 
(310) 394-3138  fax (310) 451-3203 

www.calparolelawyer.com 
(collect calls accepted) 


