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State Court Cases
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Editor’s Note: The commentary and opinion noted in these decisions is not legal advice.
 

“MARSY’S LAW,” 
INCREASING PAROLE 
DENIAL INTERVALS, 

IS NOT EX POST FACTO 
In re Michael Vicks

California Supreme Ct., Case No. 194129
 March 4, 2013

   The question before the California Supreme Court was whether the 2008 voter 
initiative provision (Marsy’s Law, Proposition 9, “Victims’ Bill of Rights,” codified at 
Penal Code § 3041.5) that vastly extended parole denial intervals for life sentenced 
prisoners, could lawfully be applied to persons convicted prior to its enactment.  Mi-
chael Vicks (and others), had argued that because as applied to him, this new law 
was ex post facto, its use should be enjoined.

   The Supreme Court held that the changes to the parole process enacted by Marsy’s 
Law, on their face, do not create a significant risk that life prisoner’s incarceration 
will be prolonged in violation of the ex post facto clauses of the state and federal 
Constitutions.  This was determined because of an “escape clause” in Marsy’s Law 
that provides for an aggrieved prisoner to apply to the Board to advance his hearing 
date, upon a proper showing of readiness.

   Vicks was convicted in 1983 and sentenced to life in prison, consecutive to a de-
terminate term of 37 years.  At his initial parole suitability hearing in 2009, applying 
provisions of the 2008 Marsy’s Law, the Board denied Vicks for five years.  Under 
prior law, he would have been entitled to a hearing in one to two years.  In denying 
Vicks’ habeas petition, the Supreme Court concluded that the relevant inquiry is not 
whether differences exist between the prior parole system and the current system, 
but whether the amended statute creates a significant risk of prolonging the pris-
oner’s incarceration. (See Garner v. Jones (2000) 529 U.S. 255, 251.)  

   Here, the risk was deemed not significant.  First, although the new law permits the 
Board to deny parole from a default period of 15 years to a minimum of three years, 
the Board has authority to direct its staff to review a particular prisoner’s case at any 
time to determine if the prisoner may be suitable for parole.  In other words, the 
Board can make such an advancement on its own motion.  

   Second, a prisoner may ask the Board for an earlier hearing – every three years – 
by documenting a showing that sets forth a change in circumstances or gives new 
information demonstrating that they are suitable for parole.  

   Lastly, while it is possible that some prisoners will become suitable for parole during 
the three-year interval, during which time they are time-barred from submitting an ad-
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
is a collection of informational and 
opinion articles on issues of interest 
and use to California inmates 
serving indeterminate prison terms 
(lifers) and their families.  

  CLN is published by Life 
Support Alliance Education Fund 
(LSAEF), a non-profit, tax-exempt 
organization located in Sacramento, 
California.  We are not attorneys 
and nothing in CLN is offered as or 
should be construed as legal advice.

  All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our own 
research and information supplied 
by our readers and associates.  CLN 
and LSAEF are non-political but 
not non-partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them 
in their fight for release through 
fair parole hearings and to improve 
their conditions of commitment.

  We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers.

FAD LAWSUIT UPDATE
As previously reported in CLN (#45 June, 2012, #46 Aug 2012, #47 Oct. 2012, #48 Dec. 2012) 
attorney Keith Wattley filed in suit in April, 2012 against CDCR and BPH seeking “declara-
tory and injunctive relief under constitutional, statutory and regulatory law against officials 
of the California Department of Corrections and Rehabilitation (CDCR) and its Board of 
Parole Hearings (BPH) for applying unlawful procedures to consider his [sic] suitability to 
for parole.”

Wattley is challenging the BPH’s Forensic Assessment Division (FAD) and its thoroughly 
flawed emulations in the name of inmate Sam Johnson in particular, but on behalf of all lif-
ers in general.  Life Support Alliance has been a staunch adversary of the FAD and gives full 
support and all assistance possible to Wattley in this effort.  Below is an update from Wattley, 
relating the present position of the action.

[T]he Board filed a motion to dismiss the action on the grounds that all the defendants 
have immunity from being sued (they don’t) and that the Board’s psych policies don’t 
violate any federal constitutional rights (which they do).  Our opposition to their mo-
tion to dismiss is due on September 20, and then the hearing on the motion is in De-
partment 9 of the United States District Court, Sacramento, on October 4 at 10:00 am. 

As CLN went to press a ruling had not yet been handed down, but could be decided at any time.

 We absolutely still need input from prisoners!  We really need prisoners and their attorneys 
to give us information on how the Board has responded (or not) to their written challenges 
to the contents of psychological evaluations, especially those containing substantial errors.

Below are the points and issues on which Wattley still seeks input from lifers and their attor-
neys.  If you experienced any of these issues in your hearing or psych evaluation please send 
details of your experience to Wattley at the noted address.

Please relate the details of your experience with the FAD psychologists’ evaluations in your 
case, which the Board then relies on at your parole suitability hearings.  Issues may involve, 
for example: 

•	 Factual errors in the evaluations;
•	 Requests to speak to the psychologist again;
•	 Requests for witnesses to be contacted
•	 Efforts to have errors corrected;
•	 Risk assessments which are contrary to several previous assessments
•	 Requests to have the interviews tape recorded;
•	 Requests to have the psychologist present at your hearing;
•	 Comments by the Board that a report was inaccurate;
•	 The psychologist gave you a diagnosis of Antisocial Personality Disorder even 

though   you had little or no previous criminal or delinquent history;
•	 You were denied parole when the psychologist assessed your overall risk as “low” or
•	  ‘moderate”;
•	 Your written comments or response to an inaccurate psych evaluation did not make 

it into the Board packet or were not seen by the hearing panel;
•	 Efforts to correct or oppose approval of the Board’s proposal to adopt the new FAD 

psych evaluations;
•	 Any other issues.

Keep a copy of what you mail including your documents 
Please direct your correspondence to:

Keith Wattley
UnCommon Law

220 4th Street, Suite 103
Oakland, CA 94607.
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    In recent weeks LSA and CLN have been 
inundated with calls, text messages, emails 
and letters asking about ‘new developments’ 
in the Coleman case and supposedly when 
and who will be the ‘4,000 lifers who will 
be going home soon’ under these ‘new 
developments.’ As we previously reported in 
Lifer-Line and want to reiterate here, there 
is no plan underway to summarily release 
any prisoners, lifers or otherwise, under any 
new developments in the Coleman lawsuit.

   We reported last month that the Prison 
Law Office, counsel for the plaintiffs in the 
Coleman case, released a statement in October 
supporting their position, prepared by Dr. 
James Austin, a noted expert in corrections 
issues. Austin’s statement addressed the 
state’s claims that it is unable to reach the court-
mandated population cap without endangering 
public safety. As part of his declaration Austin 
made two points: he maintained the state has 
already settled on one method of identifying 
any prisoners who might become part of an 
“early release” program. That method being 
it’s much ballyhooed, scientifically validated 
risk assessment instrument (California Static 
Risk Assessment or CSRA) to identify low-
risk prisoners who could be safely released 
if the state is forced to do so by the courts.

   Specifically, Dr. Austin suggested one way 
the state could help meet the population cap 
would be to “[R]elease low risk lifers past their 
minimum parole eligibility date. There are some 
9,000 Lifers with the possibility of parole who 

are low risk and are past their Minimum Eligible 
Parole Date (MEPD). This class of inmates by 
far poses the lowest risk to public safety based 
on recidivism studies completed by the CDCR. 

    Based on the CDCR data there are 
approximately 9,315 prisoners who are past their 
MEPD. Virtually all of them (96%) are low risk.”
He continued that based on CDCR’s own 
information and statistics, including the low 
recidivism rate of lifers, that perhaps 4,000 
lifers who are both low-risk and past their MEPD 
could be released on parole with no impact on 
public safety and a savings to the state of some 
$742,271,700 in annual costs, even accounting 
for increased parole costs to monitor them.

And as we reported previously and repeat again, 
it is important to note: the recommendation 
that lifers be included in consideration for 
early release is only a recommendation 
from Dr. Austin and is not currently under 
consideration by CDCR. CDCR has not officially 
identified any group of prisoners or criteria as 
under consideration for early release and the 
state is, in fact, challenging the population cap.

So please, if someone tells you 4,000 lifers 
are being granted early release under 
Coleman, shut down that bogus rumor.  And 
the rumor mill doesn’t run just on the wish-
it-were-true thoughts of prisoners; prison 
staff, whether from malicious intent or sheer 
ignorance, can be the source of rumor.  No 
matter the source of talk of lifers going home 
on wholesale basis, it is not based on fact.

EDITORIAL
4000 LIFERS ARE NOT GOING HOME UNDER COLEMAN
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ditional request to the Board, this does 
not create a significant risk of prolonging 
incarceration, because most of the cir-
cumstances relevant to parole suitabil-
ity are not amenable to rapid change. 
 
   The Court did breathe a little new 
life into lifers’ access to hearings under 
Marsy’s Law.  A lifer may make his or her 
first request for a new parole hearing at 
any time following a regularly-sched-
uled-hearing denial; thereafter, he may 
then make another request every three 
years.  In Vick’s case below, the Court 
of Appeal had adversely interpreted 
subdivision (d)(3) as creating a three-
year “blackout” period after a regularly 
scheduled parole suitability hearing.
   
   The Supreme Court disagreed.  There 
are two possible outcomes of a written 
request for advancement: a summary 
denial or an earlier hearing. If the ad-
vancement request is denied, the inmate 
may not make another request for three 
years.  However, if the Board does hold 
an earlier parole hearing in response to 
the request, and again denies parole, 
the lifer may not make another request 
for three years.  Stated another way, PC 
§ 3041.5(d)(3) addresses the timing of 
requests following an advanced hear-
ing; the statute does not prohibit the lif-
er from making a written request to ad-
vance a parole suitability hearing within 
three years after a regularly scheduled 
hearing where parole was denied. 

   Thus, hypothetically, if you got a 15-
year denial, you could write to request 
a new hearing after, say, just one year.  
But if your request were denied, you 
could not submit another advancement 
request for three more years.  On the 
other hand, if your request were grant-
ed, and you received a new hearing, but 
were denied parole again, you would 
have to wait three more years until you 
could submit a new advancement re-
quest.

Section 3041.5 provides that “[a]
n inmate may make only one writ-
ten request [to advance a hearing] 
during each three-year period.”  
(§ 3041.5, subd. (d)(3).)  The three-
year period is calculated from one 
of two start dates:  “Following ei-

ther [1] a summary denial of [an 
inmate’s] request . . . or [2] the de-
cision of the board after a hearing 
described in subdivision (a) to not 
set a parole date, the inmate shall 
not be entitled to submit another 
request for a hearing pursuant to 
subdivision (a) until a three-year 
period of time has elapsed from 
the summary denial or decision of 
the board.”  (§ 3041.5, subd. (d)(3).)  

The Court of Appeal interpreted this 
timing provision “to set a three-year 
‘blackout’ period for an inmate to 
trigger the advanced hearings safe-
guard, because that section states 
that ‘[f]ollowing either a summary 
denial of a request made pursuant 
to paragraph [(d)(1)], or the deci-
sion of the board after a hearing 
described in [section 3041.5, subdi-
vision (a)] to not set a parole date, 
the inmate shall not be entitled to 
submit another request for a hear-
ing pursuant to [section 3041.5, 
subdivision (a)] until a three-year 
period of time has elapsed from the 
summary denial or decision of the 
board.’  (§ 3041.5, subd. (d)(3), italics 
added.)  Because a regularly sched-
uled parole suitability hearing re-
sults (as it did here) in a ‘decision of 
the board after a hearing described 
in [section 3041.5, subdivision (a)] 
to not set a parole date,’ the stat-
ute appears to impose a three-year 
blackout period for an inmate to pe-
tition for an advanced hearing when 
parole is denied following a regu-
larly scheduled suitability hearing.”  

We disagree with this interpreta-
tion, and conclude that section 
3041.5, subdivision (d) does not 
prohibit an inmate from making a 
written request to advance a pa-
role suitability hearing within three 
years after a regularly scheduled 
hearing at which parole is denied.  
As noted above, if a written request 
complies with the statutory require-
ments and sets forth a “change in 
circumstances or new information 
that establishes a reasonable like-
lihood that consideration of the 
public safety does not require the 
additional period of incarceration 
of the inmate” (§ 3041.5, subd. (d)

(1)), the Board presumably will hold 
a parole suitability hearing at an 
earlier date than was set when pa-
role was previously denied.  Thus, 
there are two possible outcomes of 
a written request — denial of the 
request or an earlier parole hearing.  
If the request is denied, the inmate 
may not make another request for 
three years.  Similarly, if the Board 
holds an earlier parole suitability 
hearing — “a hearing described in 
subdivision (a)” — rather than de-
nying the request, and it declines to 
set a parole date after the hearing, 
the inmate may not make another 
request for three years after this 
more recent decision of the Board.  
(§ 3041.5, subd. (d)(3).)  In light of 
the reference to “another” request, 
it appears that subdivision (d)(3) cal-
culates the three-year period from 
the date on which a request for an 
earlier hearing is finally resolved, 
i.e., from (1) the date of the sum-
mary denial or (2) the date of the 
advanced hearing at which the set-
ting of a parole date is again denied.  
Therefore, a prisoner may make his 
or her first request for a new hear-
ing at any time following the denial 
of parole at a regularly scheduled 
hearing, and then may make anoth-
er request every three years. (Fn. 1.)

   In footnote 1, the Court noted that the 
Board itself recognizes its inherent au-
thority to set an earlier hearing.

The Board has also interpreted 
this timing provision to allow the 
first request to be made at any 
time.  In its Administrative Direc-
tive No. 09/01, the Board states 
that the provision “allows the in-
mate to make one request for an 
advanced hearing date during each 
three year period, regardless of 
the denial length.  If the request is 
granted and the inmate receives a 
denial at the advanced hearing, or 
if the request is summarily denied, 
the inmate cannot submit another 
request for an advanced hearing 
until a three-year period of time 
has elapsed from either the date 
of the summary denial or the ad-
vanced hearing[.]”  (<http://www.

CONT. FROM PG 1
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cdcr.ca.gov/BOPH/docs/AD%20
09-01.pdf.> [as of Mar. 4, 2013].)  
Similarly, the form the Board has 
made available to prisoners to pe-
tition to advance a hearing date 
states:  “You can make one initial 
request for an advanced hearing 
date following a denial of parole at 
any time, but from then on you can 
only submit requests every three 
years.”  (Bd. Parole Hearings, Peti-
tion to Advance Hearing Date, p. 1 
<http://www.cdcr.ca.gov/BOPH/
docs/BPH_1045(A)-Petition_to_
Advance_Hearing_Date.pdf. > 
[as of Mar. 4, 2013] (Petition); 
see Garner v. Jones (2000) 529 
U.S. 244, 256 (Garner) [“Absent 
a demonstration to the contrary, 
we presume the Board follows its 
statutory commands and inter-
nal policies in fulfilling its obliga-
tions”]; Good Samaritan Hospital 
v. Shalala (1993) 508 U.S. 402, 414 
[“Confronted with an ambiguous 
statutory provision, we generally 
will defer to a permissible inter-
pretation espoused by the agency 
entrusted with its implementa-
tion”]; Yamaha Corp of America v. 
State Bd. of Equalization (1998) 19 
Cal.4th 1, 7 [“An agency interpreta-
tion of the meaning and legal effect 
of a statute is entitled to consider-
ation and respect by the courts”].)
 Based on our interpretation of 
section 3041.5, subdivision (d)(3) 
as calculating the three-year period 
from the date of the denial of the 
request to advance or the denial of 
parole at an advanced hearing, and 
consistent with the Board’s state-
ments that (1) a prisoner must wait 
“until a three-year period of time 
has elapsed from either the date 
of the summary denial or the ad-
vanced hearing” and (2) he or she 
may subsequently submit requests 
every three years, a prisoner may 
file another request three years lat-
er, regardless of whether a regularly 
scheduled hearing has occurred in 
the meantime.  For example, if a 
prisoner whose next hearing is de-
ferred for three years unsuccessfully 
petitions after two years to advance 
the hearing, the prisoner will have 
the regularly scheduled hearing a 

year later, and, if parole is denied, 
will be entitled to petition to ad-
vance the next hearing two years 
later (three years after the sum-
mary denial of the earlier petition).  

   The Court left one tiny window open.  
Because Vicks did not exhaust the ques-
tion below as to the applicability of ex 
post facto principles of Marsy’s Law in 
general, the Court declined to decide that 
question; it only decided the question 
of Vicks’ prolonged incarceration risk.

For the reasons set forth above, we 
conclude that the changes to the 
parole process effected by Marsy’s 
Law do not, on their face, create a 
significant risk that life prisoners’ 
incarceration will be prolonged.  
We also reject Vicks’s contention 
that Marsy’s Law is invalid as ap-
plied to him.  Finally, we decline to 
undertake an analysis of whether 
Marsy’s Law violates ex post facto 
principles as it is being applied to 
life prisoners whose commitment 
offenses occurred before the pas-
sage of Marsy’s Law; Vicks did not 
raise this contention below, and the 
evidence of which he seeks judi-
cial notice does not provide a basis 

BOARD’S TERM-SETTING 
REGULATIONS ARE NOT IN 
SEPARATION-OF-POWERS 
CONFLICT WITH COURT 

SENTENCING

In re Ronald Martin
CA 1(1)  Case No. A133749

 March 1, 2013

   Ronald Martin received a (7 years to) 
life sentence in 1995 for kidnapping, 
plus an eight-year determinate sen-
tence for his other crimes – all sentenc-
es to run concurrently with one another.
  
   He was granted parole after 14 years.  
The Board fixed the term for his life 
crime and his release date in accordance 
with its regulations.  It selected a “base” 
term of 12 years and then added term 
“enhancements” – largely for the non-
life crimes – resulting in a total term, 

cont. from pg.
with credits, of 34 years 4 months.  Thus, 
while Martin was determined to not 
“pose an unreasonable risk of danger 
to society if released from prison” and 
to be currently suitable parole, he will, 
under the term set by the Board, remain 
in prison for nearly two more decades. 
 
   In his habeas petition, Martin com-
plained that the term set by the Board 
effectively vitiated the sentencing 
court’s decision to impose concurrent 
sentences, violating the separation of 
powers doctrine.  He specifically chal-
lenged section 2286, subd. (b)(1), one 
of the Board’s term enhancement reg-
ulations, which instructs the Board to 
disregard whether the superior court 
imposed concurrent or consecutive 
sentences, specifies the Board should 
increase the term of imprisonment for 
each additional crime of which the pris-
oner is convicted, and refers the Board 
to Penal Code section 1170.1.  Martin 
also challenged enhancements added 
pursuant to section 2285 for use of a 
firearm.  He contends these term en-
hancements were improper because 
the superior court struck the correlative 
firearm sentencing enhancement allega-
tions from the complaint.  Petitioner also 
contends the term fixed by the Board 
violates his plea agreement, in which 
he gave up trial and appellate rights for 
the promise of concurrent sentencing.
     
   The Court of Appeal held that the 
Board’s regulations do not violate the 
separation of powers doctrine, nor do 
they compromise Martin’s plea bargain.  

   After agreeing to drop his insanity de-
fense and enter a plea, the trial court dis-
missed the two firearm enhancements 
on the kidnapping counts.  For the count 
of  kidnapping in commission of carjack-
ing, it then imposed a sentence of life 
with possibility of parole, and stayed, 
under Penal Code section 654, a sec-
ond indeterminate sentence of life for 
kidnapping for robbery.  The longest de-
terminate sentence the court imposed 
was eight years for first degree robbery, 
including a four-year firearm enhance-
ment.  The court ordered all determi-
nate sentences to run concurrently with 
each other and with the life sentence, 
leaving petitioner with, essentially, a 
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life sentence running concurrently with 
an eight-year determinate sentence

   On September 2, 2009, the Board 
found Martin suitable for parole.  But it 
is how it set Martin’s term that is in issue.
 

The Board then, in accordance 
with its regulations, determined 
petitioner’s term of imprisonment 
and release date.  Using the ma-
trix at section 2282, subdivision (c), 
the Board selected 12 years as the 
“base” term of imprisonment for 
petitioner’s life offense (kidnapping 
in commission of carjacking).  Stat-
ing “[t]his is where it gets compli-
cated,” the Board next observed 
petitioner “had concurrent sen-
tences, and it’s our understand-
ing that based on each of those 
concurrent sentences, that we 
can assess half of that particular 
time.”  However, the Board did 
not fully apply a “half-time” for-
mula.  Instead, the Board, osten-
sibly pursuant to its regulations at 
sections 2400-2411—pertaining 
to life terms for murders—add-
ed to petitioner’s 12-year base 
term, the full terms the court 
had imposed for petitioner’s 
non-stayed, nonlife crimes (an-
other 12 years), half of all of the 
non-stayed weapons enhance-
ments (another 10.5 years), sub-
tracted time for postconviction 
credits (42 months), added time 
for disciplinary violations, and ar-
rived at a term of imprisonment of 
374 months, or 31 years 2 months.  

   Martin first asked the Board to recon-
sider his term of incarceration and re-
lease date, in part, on the ground the 
Board had effectively run the terms on 
his nonlife crimes consecutively, when 
the sentencing court had ordered them 
to run concurrently.  The Board denied 
his request, and he petitioned the su-
perior court raising, among other is-
sues, a separation of powers challenge.  
The court granted his petition, but on 
the ground the Board had applied the 
wrong regulations – those concerning 
the term of imprisonment for murders, 
not kidnapping – and directed the Board 

to recalculate his term and release 
date under the applicable regulations.  

The Board did so in January 2011, 
applying the regulations at sections 
2280-2292, generally applicable 
to life crimes.  The Board again se-
lected a 12-year base term (citing 
§ 2282, subd. (c)) and added a two-
year firearm enhancement (citing 
§ 2285).  It then—stating the court 
had imposed 53 years (not eight 
years) of concurrent sentences for 
the nonlife crimes—added consecu-
tive enhancements for the nonlife 
crimes.  These enhancements in-
cluded an eight-year term for first 
degree robbery (including the weap-
on enhancement), plus one-third of 
the terms the court had set on the 
non-stayed, nonlife crimes, treat-

ing them as subordinate offenses 
to the first degree robbery (citing 
§ 2286).  The Board also added six 
months for each of petitioner’s two 
prior felonies (citing § 2286, subd. 
(c)) and subtracted 48 months of 
postconviction credit (see § 2290).  
The total term of imprisonment 
under the general regulations was 
412 months, or 34 years, 4 months, 
a longer term than the Board had 
calculated in 2009 under the reg-
ulations applicable to murders.

   Obviously dissatisfied, Martin com-
plained again, first to the Board, 
and then to the Court of Appeal.

Petitioner again asked the Board 

to reconsider, contending it had ef-
fectively run his concurrent deter-
minate sentences consecutively, 
and had also added time for a fire-
arm enhancement the sentenc-
ing court had struck.  The Board 
declined, stating the longer term 
was the result of applying the “less 
discretionary . . . regulations” gen-
erally applicable to life crimes, 
which gave greater weight to pe-
titioner’s “53 years of concurrent 
sentences.”  Petitioner then filed 
the instant petition for writ of ha-
beas corpus directly in this court.

   As an initial point, the Court of Appeal 
determined that it could, and indeed 
should, accept jurisdiction of Martin’s 
petition initially at the appellate level.

While “in most instances, a habeas 
corpus petition ‘should’ be filed in 
the superior court,” the “language in 
Roberts does not divest the Courts 
of Appeal of original jurisdiction in 
petitions for writ of habeas corpus, 
as granted by article VI, section 10 
of the California Constitution.  Nor 
does it dictate that in all cases such 
habeas corpus petitions must be 
filed in the superior court—only 
that challenges to parole ‘should’ 
first be filed in the superior court [ci-
tation] unless ‘extraordinary reason 
exists for action by’ the appellate 
court in the first instance [citation].”  
(In re Kler (2010) 188 Cal.App.4th 
1399, 1402-1404, italics omitted.) 
 
 The instant petition presents 
such an “ ‘extraordinary’ situation 
justifying the exercise of our consti-
tutional prerogative.”  (Kler, supra, 
188 Cal.App.4th at p. 1404.)  The 
petition follows a prior habeas chal-
lenge by petitioner which resulted 
in the issuance of a writ, but on fur-
ther consideration by the Board, re-
sulted in a longer term of imprison-
ment than originally imposed.  The 
issues presented here were raised 
previously but not addressed by the 
trial court, and present questions of 
law as to the validity of the Board’s 
regulations.  We therefore choose 
to exercise our original habeas ju-
risdiction and address the merits 
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of the instant petition.  (See ibid.)

   The Court of Appeal extensively exam-
ined the history of the laws as developed 
through the years, during the Indetermi-
nate Sentencing Law (ISL) and more re-
cent Determinate Sentencing Law (DSL) 
eras.  It noted the Board’s authority, as 
stated in its regulations, to add time to 
a life sentence term for other prison 
terms, as well as for “enhancements.”

In this case, we are concerned prin-
cipally with section 2286, entitled 
“Additional Terms for Other Of-
fenses,” and specifically, with sub-
division (b), pertaining to “Multiple 
Commitments.”  (§ 2286, subd. (b).)  
This subdivision specifies:  “An en-
hancement should be added to the 
base term if the prisoner has been 
committed to prison for more than 
one offense, regardless of whether 
the sentences are to be served con-
currently or consecutively with the 
life sentence or each other.”  (Id.)
 
Section 2286, subdivision (b), clas-
sifies “Multiple Commitments” 
as either “Nonlife Offenses,” “Life 
Sentence Offenses,” or “Nonlife 
1168 Offenses.”  (§ 2286, subd. (b)
(1)-(3).)  It specifies “[t]he enhance-
ment for each life sentence offense 
in addition to the base term should 
be seven years.”(§ 2286, subd. (b)
(2).)  “The enhancement for each 
nonlife 1168 offense should be six 
months.”  (§ 2286, subd. (b)(3).)  
The enhancement for other non-
life offenses is not similarly fixed.  
Rather, the regulation directs the 
Board to refer to Penal Code Sec-
tion 1170.1.  (§ 2286, subd. (b)(1).)  
“The panel shall select a principal 
term and subordinate terms based 
on the nonlife offenses and add the 
total term to the term established 
for the life offense.  The term for the 
nonlife offense shall be the term in 
effect at the time the prisoner com-
mitted the offense.”  (§ 2286, subd. 
(b)(1).)  Thus, subdivision (b)(1) es-
sentially directs the Board to act like 
a superior court that has chosen 
to impose consecutive sentences. 
 

While section 2286 states, “[t]he pan-
el shall impose enhancements as pro-
vided in this section” (§ 2286, subd. 
(a)), other language in the regulation 
makes clear this is not a mandatory 
directive.  The regulation further 
provides, “[i]f the panel finds circum-
stances in aggravation or mitigation 
as provided in §§ 2287 or 2288, the 
panel may impose a higher or lower 
enhancement, or may impose no en-
hancement . . . .”  (§ 2286, subd. (a).)

The regulations also provide for a 
term “enhancement of two years 
if the prisoner personally used 
a firearm in the commission of 
any life crime unless the panel 
states specific reasons for not add-
ing the enhancement.”  (§ 2285.)

After adding all enhancement pe-
riods to the base term of imprison-
ment, the Board subtracts time for 
applicable credits and thus arrives 
at the term of imprisonment and fi-
nal release date.  (§§ 2289-2290.)

   The Court then reviewed the sentencing 
court’s authority versus that of the Board.

What petitioner’s separation of pow-
ers argument fails to appreciate is 
that even under the DSL, the Legisla-
ture left intact the Board’s power to 
decide when a life prisoner is eligible 
for parole, and thus to determine 
his length of imprisonment and re-
lease date.  (Dannenberg, supra, 34 
Cal.4th at pp. 1097-1098.)  In this 
case, the Board did not purport to al-
ter the superior court’s determinate 
sentencing choices as to petitioner’s 
nonlife crimes.  Rather, the Board 
determined solely the length of time 
petitioner will serve for his indeter-
minate life crime, pursuant to the au-
thority that has been, and remains, 
invested in the executive branch.     
The gist of petitioner’s argument is 
that section 2286, subdivision (b), 
accomplishes indirectly what the 
Board cannot do directly, i.e., trans-
mute concurrent determinate sen-
tences into consecutive ones.  As 
petitioner points out, he received 
concurrent determinate sentences 
on all his nonlife crimes, resulting 

in an eight-year aggregate deter-
minate sentence.  However, rather 
than adding eight years to his base 
term of imprisonment, the Board 
added over 22 years, essentially 
the period of time he would have 
served on his nonlife crimes had he 
been consecutively sentenced.  This 
does not mean, however, that sec-
tion 2286, subdivision (b), is con-
stitutionally infirm and the Board 
impermissibly impinged on the su-
perior court’s sentencing authority. 

As we have discussed, the Legislature 
empowered the Board to adopt reg-
ulations to determine parole eligibil-
ity and the term of imprisonment.  
(Pen. Code, § 3041, subd. (a).)  Thus, 
the Legislature, itself, has specified 
the bounds of the Board’s authority.
Further, section 2286, subdivision 
(a), expressly states “If the panel 
finds circumstances in aggrava-
tion or mitigation as provided in 
§§ 2287 or 2288, the panel may 
impose a higher or lower enhance-
ment, or may impose no enhance-
ment . . . .”  (§ 2286, subd. (a).)  One 
circumstance justifying a reduced 
term enhancement, or no enhance-
ment, for example, is when “[t]he 
period of incarceration imposed 
. . . as the sentence for the other 
crime is equal to or less than the 
additional term provided by Sec-
tion 2286.”  (§ 2288, subd. (a).)  

Thus, section 2286, subdivision (b), 
does not mandate a particular re-
sult, but leaves it to the Board to ex-
ercise its discretion as to the appro-
priate term of imprisonment for a 
life offender convicted of additional 
crimes.  The regulation, by referenc-
ing section 2288, also acknowledges 
the sentencing authority of the su-
perior court and makes a court’s 
sentencing choices a matter for the 
Board to consider in determining 
the term of imprisonment for the 
life crime.  That the Board may, in 
exercising its discretion, conclude 
the period of incarceration for an 
indeterminate life crime should be 
lengthened in light of other crimes 
the prisoner committed, does not 
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compromise the determinate sen-
tence for those crimes the supe-
rior court imposed years earlier.

   The Court also rejected Martin’s attack 
on 15 CCR § 2285.

For reasons similar to those dis-
cussed, we also conclude section 
2285, which provides for a two-year 
enhancement to the base term of 
imprisonment for the use of a fire-
arm, does not impermissibly in-
fringe on the superior courts’ sen-
tencing authority.  In accordance 
with the terms of the agreed-to 
disposition, the prosecution asked 
the court to dismiss the firearm sen-
tencing enhancement allegations in 
the criminal complaint (Pen. Code, 
§ 12022.5, subd. (a)) and the court 
did so.  Petitioner contends the 
Board’s regulation effectively nulli-
fies the court’s striking of the sen-
tencing enhancement allegations.  
It is well established, however, that 
the Board may enhance the term of 
imprisonment for a life crime on the 
basis of facts that are not pleaded 
or proven in the superior court.  (In 
re Neal (1980) 114 Cal.App.3d 141, 
145-146 [“The aggregate term . . . is 
the result of the added 2-year com-
ponent based upon defendant’s use 
of a firearm in the commission of a 
‘life crime’ . . .  (Cal. Admin. Code, 
tit. 15, § 2285.)  Such additional 
term neither extended the statu-
tory period of parole ineligibility 
(§3046) nor carried beyond defen-
dant’s ability to serve it during his 
lifetime (see §§ 3000, subd. (b), 
3001, subd. (b)) and was properly 
considered by the Board in calcu-
lating defendant’s period of actual 
confinement prior to release on pa-
role, notwithstanding the absence 
of an express finding at the time of 
sentencing.”], fn. omitted; In re Dex-
ter (1979) 25 Cal.3d 921, 928-929; 
cf. Rosenkrantz, supra, 29 Cal.4th 
at pp. 678-679 [jury’s failure to find 
a fact beyond a reasonable doubt 
does preclude use of fact by Board].) 
 
We see no practical distinction be-
tween a sentencing allegation not 
having been pleaded or proved, and 

such allegation having been struck.  
The result is the same—there is no 
superior court predicate for the pris-
on term enhancement.  The regula-
tions and the availability of court re-
view, however, ensure due process 
before the Board can impose a term 
enhancement on the basis of factors 
not determined by the court.  (In re 
Dexter, supra, 25 Cal.3d at p. 930 [“if 
the inmate claims the enhancement 
is not justified by a trial court find-
ing, he has recourse to” procedures 
in the regulations and to judicial 
review]; see also Rosenkrantz, su-
pra, 29 Cal.4th at p. 655 [parolee’s 
right to due process]; In re Prewitt 
(1972) 8 Cal.3d 470, 476 [same].)

   The Court was similarly unpersuaded as 
to Martin’s complaint that his plea bargain 
was in essence wiped out by the Board.

Petitioner also contends the en-
hancements to his term of impris-
onment violate the terms of his plea 
deal, wherein he agreed to waive 
trial and appellate rights in exchange 
for concurrent sentencing.  As we 
have discussed, in determining pe-
titioner’s eligibility for parole in con-
nection with his life crime, and set-
ting the term of his imprisonment 
and release date, the Board acted 
within the bounds of its administra-
tive authority and did not impermis-
sibly impinge on the superior court’s 
sentencing authority.  The Board 

likewise did not impermissibly inter-
fere with the plea agreement struck 
by petitioner and the prosecution, 
in accordance with which the su-
perior court sentenced petitioner 
to up to life in prison for kidnap-
ping in commission of carjacking. 
 
Indeed, the term enhancement 
regulations the Board applied in this 
case have been part of the Code 
of Regulations for some 30 years, 
since before 1980.  Thus, they had 
long been in effect at the time pe-
titioner agreed to the negotiated 
disposition.  Both petitioner and the 
superior court must be presumed 
to have been conversant with the 
law as it existed at that time.  The 
plea agreement also did not purport 
to alter the way in which the Board 
would calculate petitioner’s indeter-
minate term.  Thus, it should have 
come as no surprise to petitioner 
that, with respect to the indeter-
minate sentence for his life crime, 
the Board would set the term of his 
imprisonment and would do so in 
accordance with its regulations pro-
viding for a base term of imprison-
ment augmented by term enhance-
ments, including for additional 
convictions and use of a firearm.  
(See People v. Heitzman (1994) 9 
Cal.4th 189, 200 [we “ ‘require citi-
zens to apprise themselves not only 
of statutory language, but also of 
legislative history, subsequent ju-
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fied enhancements added up to a 
slightly longer term of imprison-
ment than the Board had calculated 
under the inapplicable regulations.

   Accordingly, the Court denied Martin’s 
petition in its entirety.

COLLATERAL ESTOPPEL 
DOES NOT BIND THE

 GOVERNOR TO FOLLOW
 THE FINDINGS OF A LOWER 
COURT WHEN REVIEWING

 A GRANT OF PAROLE

In re William Gray
CA6  Case No. H037496

 March 28, 2013

   In July 2009, BPH found William Gray 
unsuitable for parole.  On August 6, 
2010, the Santa Clara County Superior 
Court granted Gray’s habeas petition, 
directing the Board to conduct a new 
suitability hearing.  The superior court 
found there was no evidence that Gray 
lacked insight into the commitment of-

fense and there was no evidence Gray 
lacked a relapse prevention program.  
There was no appeal from the superior 
court’s order and, on November 18, 
2010, the Board held a further hearing 
as directed by the superior court, this 
time finding Gray suitable.
  
   On April 15, 2011, the Governor re-
versed.  Gray’s subsequent habeas peti-
tion was granted by the superior court 
on the ground that “[t]he Governor’s 
decision has not stated any facts which 
were not already rejected by this Court’s 
order reversing the Board’s initial [i.e., 
July 2009] parole denial.”  

   The state appealed, asserting that 
there is some evidence in the record to 
support the Governor’s conclusion that 
Gray poses a current risk of danger 
to society.  The Court of Appeal agreed, 
and reversed the superior court.  

   In its 2010 hearing, the Board consid-
ered a 2009 psychological evaluation, 
prepared by Dr. Melvin Macomber, a 
forensic psychologist retained by Gray.  
The Board, finding this report more cur-
rent than the prior (2008) FAD report, 

dicial construction, and underlying 
legislative purposes’ ”]; People v. 
Haney (1989) 207 Cal.App.3d 1034, 
1038, fn. 3 [“no authority requires 
a trial court to advise a defendant 
who pleads guilty that uncharged 
prior prison terms can be used to 
aggravate his prison sentence”].)

   Finally, the Court rejected Martin’s 
complaint that by adding time after 
he complained of his term calcula-
tion, the Board had acted vindictively.

We see no record evidence of ac-
tual vindictiveness here.  The error 
leading to the granting of petition-
er’s first habeas petition was the 
Board’s application of the wrong 
set of regulations, those pertain-
ing to murderers, rather than those 
applicable generally to life crimes, 
including kidnapping.  The Board 
subsequently applied the correct 
set of regulations, as instructed 
by the superior court.  In applying 
these regulations, the Board ap-
plied the term enhancements speci-
fied by section 2286, subdivision 
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ultimately found Gray suitable for pa-
role, stating that Gray “ha[s] insight into 
the causative factors of the commit-
ment offense, and that [he] ha[s] dealt 
with those.”  On balance, the Board felt 
that Gray’s work history, his positive psy-
chological evaluations and his realistic 
parole plans, combined with his insight 
into the factors behind the commitment 
offense, were sufficient to establish his 
suitability for parole.   

   The Governor was less charitable.

“Mr. Gray identified rage and alco-
hol abuse as the factors that caused 
him to commit the crime.  But his 
efforts to address those issues 
through self-help programs have 
been extremely limited.  In 2005, 
the Board implored him to partici-
pate in substance abuse and anger 
management self-help programs.  
He has stubbornly refused to do any 
self-help, telling the Board in 2010 
‘I’ve done those before. . . .  And I 
feel comfortable those don’t plague 
me anymore.’  A Board psycholo-
gist disagreed, stating in Mr. Gray’s 
2008 psychological evaluation that 
his refusal to participate in a sub-
stance abuse program increases his 
risk of violence in the community 
and noting that the [sic] Mr. Gray 
‘does not recognize that these pro-
grams [Alcoholic Anonymous and 
Narcotics Anonymous] should be a 
lifetime commitment.’  Mr. Gray’s 
inadequate efforts to address his 
alcohol and anger problems and his 
resistance towards treatment create 
great concern that he is still capable 
of horrific violence. [¶] Further, Mr. 
Gray’s 2008 psychological evalua-
tion contains alarming information.  
The psychologist noted that Mr. 
Gray presented as glib and showed 
a lack of remorse for his crime.  The 
psychologist noted that Mr. Gray 
smiled as he discussed the crime.  
When asked why he was smiling, he 
responded, ‘[b]ecause I feel ridicu-
lous.’  The psychologist noted that 
Mr. Gray’s ‘affect did not seem ap-
propriate to the discussion of the 
crime or to any embarrassment.’  
Mr. Gray’s demeanor left an impres-

sion on the psychologist who noted 
that in all his years of evaluating 
inmates he had never observed an 
inmate smiling when describing his 
crime.  The psychologist concluded 
that Mr. Gray’s attitude toward the 
crime increased his risk factor for 
violence in the free community. [¶] 
In sum, Mr. Gray’s inability or un-
willingness to convincingly explain 
what led to his shooting spree that 
caused death and so much suffer-
ing indicates to me that he remains 
dangerous.”  

   In granting the writ overruling the Gov-
ernor, the superior court relied upon its 
earlier findings, and compared them to 
the Governor’s reasoning.

[T]he “Governor’s decision has not 
stated any facts which were not al-
ready rejected by this Court’s order 
reversing the Board’s initial parole 
denial.” 

   Gray argued to the Court of Appeal 
that the Governor was estopped from 
disagreeing with the earlier findings of 
the superior court.  The Court of Appeal 
flatly rejected the collateral estoppel ar-
gument.

In its August 2010 order, the trial 
court found that the Board’s 2009 
conclusions that Gray lacked insight 
into the commitment offense and 
lacked a relapse prevention plan 
were not supported by the evi-
dence.  Gray notes that the Board 
did not appeal, but instead held a 
subsequent hearing in compliance 
with the trial court’s order.  As a re-
sult, Gray argues, the Governor was 
also bound by the trial court’s find-
ings and was precluded from relying 
on any factors that were rejected by 
the trial court in its 2010 order.  We 
disagree. ...

“The Governor is subject to the 
same standards as those that apply 
to the Board.  As we stated in [In re] 
Rosenkrantz [(2002)] 29 Cal.4th 616, 
the Governor’s interpretation of a 
documentary record is entitled to 
deference.  [Citation.]  Although ‘the 
Governor’s decision must be based 
upon the same factors that restrict 

the Board in rendering its parole de-
cision’ [citation], the Governor un-
dertakes an independent, de novo 
review of the inmate’s suitability for 
parole.  [Citation.]  Accordingly, the 
Governor has discretion to be ‘more 
stringent or cautious’ in determin-
ing whether a defendant poses an 
unreasonable risk to public safety.  
[Citation.]  When a court reviews 
the record for some evidence sup-
porting the Governor’s conclusion 
that a petitioner currently poses an 
unreasonable risk to public safety, 
it will affirm the Governor’s inter-
pretation of the evidence so long 
as that interpretation is reasonable 
and reflects due consideration of 
all relevant statutory factors.”  (In 
re Shaputis, supra, 44 Cal.4th at p. 
1258.)

 “The collateral estoppel doc-
trine precludes a party from re-
litigating issues decided in a prior 
proceeding only to the extent cer-
tain threshold requirements are 
satisfied.  [Citation.]  ‘ “First, the 
issue sought to be precluded from 
relitigation must be identical to that 
decided in a former proceeding.  
Second, this issue must have been 
actually litigated in the former pro-
ceeding.  Third, it must have been 
necessarily decided in the former 
proceeding.  Fourth, the decision 
in the former proceeding must be 
final and on the merits.  Finally, the 
party against whom preclusion is 
sought must be the same as, or in 
privity with, the party to the former 
proceeding.” ’ ”  (Turner v. Superior 
Court (2003) 105 Cal.App.4th 1046, 
1058.)

 Collateral estoppel does not 
apply in this case.  A petition for 
writ of habeas corpus challenging 
a parole decision by the Board and 
a subsequent petition challenging 
a decision by the Governor “consti-
tute separate cases.”  (In re Rosen-
krantz, supra, 29 Cal.4th at p. 669.)  
“[T]he determination whether some 
evidence supported the particular 
findings forming the basis for the 
Governor’s decision is not the same 
as the determination whether some 
evidence supported the factual ba-
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sis for the Board’s decisions.”  (Id. at 
p. 670, italics added.)  In addition, 
the Governor and the Board “are 
not the same party in the context 
presented[, and the superior court’s 
conclusion] there was no evidence 
supporting the Board’s finding of 
parole unsuitability could not bind 
the Governor, who is constitution-
ally authorized to render an inde-
pendent decision regarding that ul-
timate question.”  (Ibid.)
   
 Where the Board has, as in 
this case, found an inmate suitable 
for parole, the Governor is entitled 
to undertake an “independent, de 
novo review” (In re Rosenkrantz, 
supra, 29 Cal.4th at p. 660) of that 
determination.  That review is based 
on “the entire record, including the 
facts of the offense, the inmate’s 
progress during incarceration, and 
the insight he or she has achieved 
into past behavior.”  (In re Shaputis 
(2011) 53 Cal.4th 192, 221.)  Al-
though the trial court found that 
the facts in the record at the time 
of the 2009 hearing did not provide 
some evidence to support a finding 
of suitability, the Governor was al-
lowed to consider those facts when 
reviewing the Board’s decision in 
Gray’s subsequent parole hearing.  
Therefore, collateral estoppel did 
not preclude the Governor from re-
lying on evidence relating to Gray’s 
insight and relapse prevention plan 
in his review.

   The Court of Appeal then went on to 
find that there was “some evidence” to 
support the Governor’s reversal.

There is some evidence in the re-
cord to support the factors relied on 
by the Governor.  The commitment 
offense occurred because Gray got 
into an argument with Martino 
over whether Gray’s 13-year-old 
son should be allowed to drive a 
family member’s jeep to go target 
shooting.  Gray admitted to drink-
ing heavily that day, felt that Mar-
tino had embarrassed him, and his 
anger at her “turned to rage, when, 
according to him, [Martino] re-

entered the house and said ‘some 
things.’ ”  Gray’s rage led him to not 
just shoot Martino multiple times, 
but led him to fire multiple shots at 
the other people who were present 
that evening, wounding several of 
them, including his son.  The Gov-
ernor’s conclusion that Gray “shot 
multiple loved ones for exceedingly 
trivial reasons” is borne out by the 
record in this case.

   The Court of Appeal further held that 
the Governor was not bound by the 
most recent psychological evaluation, 
but could reach back in time to the prior 
one and use that as the evidentiary ba-
sis for his decision.

In any event, the Governor is not 
bound by Gray’s personal assess-
ment that he is no longer plagued by 
anger management and substance 
abuse issues.  Nor is the Governor 
bound by the 2009 psychological 
evaluation prepared by Dr. Melvin 
Macomber, who opined that Gray’s 
“scientific efforts” in the field of 
physics “are far more beneficial to 
him . . . than his continuing to par-
ticipate in prison self-help programs 
in which he has already achieved 
maximum benefit.”  The Governor 
is entitled to rely on the concerns 
raised by Gray’s 2008 psychologi-
cal evaluation and determine that 
his ongoing failure to participate in 
self-help makes him unsuitable for 
parole. 
 
 
The 2008 evaluation also noted that 
Gray, while discussing the life crime, 
appeared glib and lacking remorse.  
He even smiled during the discus-
sion and when the psychologist, Dr. 
Robert Record, asked why he was 
smiling, Gray explained that he felt 
“ridiculous.”  However, Record be-
lieved Gray’s “affect did not seem 
appropriate to the discussion of the 
crime or to any embarrassment.”  
(Italics added.)  Significantly, Record 
noted that, “[i]n all of the inmates 
that I have evaluated over the years 
I never asked why an inmate was 
smiling when describing the crime.”  
 

According to Dr. Macomber, “[s]
hame and embarrassment can be 
expressed, and often is, by an em-
barrassed smile,” yet Dr. Record “did 
not acknowledge that obvious fact.”  
Gray told Dr. Macomber that his 
“smile was more of an embarrassed 
grimace.”  As a result, Dr. Macomber 
rejected Dr. Record’s assessment of 
Gray’s attitude toward the crime.

 The Governor, however, was 
under no obligation to similarly re-
ject Dr. Record’s assessment.  Con-
trary to Dr. Macomber’s accusation 
that Dr. Record failed to acknowl-
edge that people can express em-
barrassment by smiling, the 2008 
psychological evaluation expressly 
notes that Gray’s affect “did not 
seem appropriate . . . to any embar-
rassment.”  In evaluating an inmate’s 
suitability for parole, the Governor 
is to consider “the passage of time 
or the attendant changes in the in-
mate’s psychological or mental atti-
tude.”  (Lawrence, supra, 44 Cal.4th 
at p. 1221.)  Since there is some 
evidence to support the Governor’s 
determination that Gray’s attitude 
toward the life crime reflected a 
lack of remorse, rather than embar-
rassment, the conclusion that Gray 
remains unsuitable for parole was 
not arbitrary or capricious.  

   Accordingly, the Court of Appeal re-
versed the superior court’s grant of 
habeas relief that had overturned the 
Governor’s reversal, putting Gray back 
at square one – having to face the Board 
again in 18 months.
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LIFER DENIED REPEAT 
REQUEST TO SERVE HIS 
TERM IN HONG KONG

People v. Lau
CA 2(4)  Case No. B241542

 February 19, 2013

   Defendant Hon C. Lau, convicted of 
first degree murder in 2003, appealed 
from the trial court’s denial of his mo-
tion for a new trial and his request to be 
transferred to Hong Kong to serve his 
sentence.  The Court of Appeal deemed 
his appeal a petition for writ of habeas 
corpus and denied the petition.

   The Court of Appeal had already af-
firmed Lau’s conviction in 2004. On May 
9, 2012, Lau moved the trial court for 
a new trial, alleging that he is factually 
innocent of the charge and that his re-
quest to be transferred to Hong Kong 
challenges the conditions of his confine-
ment. 

   The Court of Appeal found that both 
claims should have been raised by way 
of a petition for writ of habeas corpus.  
(Pen. Code, §1473, subd. (a) [“Every per-
son unlawfully imprisoned or restrained 
of his liberty, under any pretense what-
ever, may prosecute a writ of habeas 
corpus, to inquire into the cause of such 
imprisonment or restraint.”]; In re Mar-
tinez (2009) 46 Cal.4th 945, 955 [“A peti-
tion for writ of habeas corpus initiates 
judicial proceedings to determine the 
lawfulness of the petitioner’s confine-
ment.”]; People v. Villa (2009) 45 Cal.4th 
1063, 1069 [petitioner in custody may 
challenge the conditions of confinement 
with petition for writ of habeas corpus].) 

   The Court of Appeal found that the 
trial court incorrectly concluded that 
it did not have jurisdiction to consider 
Lau’s petition. (Cal. Const., art. VI, § 10 
[Supreme Court, courts of appeal, and 
superior courts have original jurisdiction 
in habeas proceedings].)

   The Court of Appeal deemed Lau’s new 
“appeal” as a petition for writ of habeas 

corpus.  (See People v. Garrett (1998) 67 
Cal.App.4th 1419, 1423

 [appellate court deemed appeal of 
denial of writ of habeas corpus, which 
does not lie, as an original petition in 
interest of judicial economy].)  With re-
spect to Lau’s request to be transferred 
to Hong Kong, on April 1, 2011, he had 
previously filed a petition for writ of 
habeas corpus seeking the same relief, 
which the Court summarily denied.  (In 
re Lau on Habeas Corpus (Apr. 21, 2011, 
B231987).)  As he did in the prior writ 
petition, Lau relied on an agreement be-
tween Hong Kong and the United States 
relating to the transfer of prisoners to 
support his claim that he is entitled to 
be sent to Hong Kong’s jurisdiction.

   “It has long been the rule that absent a 
change in the applicable law or the facts, 
the court will not consider repeated ap-
plications for habeas corpus presenting 
claims previously rejected.” (In re Clark 
(1993) 5 Cal.4th 750, 767.) As such, de-
fendant’s current petition may be sum-
marily denied.

POST-CONVICTION
 DISCOVERY MOTION 

(PC 1054.9) FOR LWOPs
 CANNOT BE DENIED AS

 UNTIMELY

People v. Catlin
CA Supreme Court  Case No. 

S167148
 March 15, 2013

   CLN readership includes not just lif-
ers who are eligible for parole, but lifers 
sentenced to life imprisonment with-
out parole (LWOP).  For these prison-
ers, Penal Code section 1054.9 offers a 
sliver of hope of reopening their cases.  
It permits a defendant who has been 
sentenced to LWOP to obtain discovery 
of “materials ... to which the ... defen-
dant would have been entitled at time 
of trial” (PC § 1054.9, subd. (b)) if the 
defendant shows that good faith efforts 
to obtain such materials from trial coun-
sel were unsuccessful.  The question is, 
for how long does this avenue remain 
open?

Four and one-half years after the law’s 
passage, Steven Catlin sought discovery 
under its provisions.  The trial court de-
nied the request as untimely, because 
it had not been made within a “reason-
able time” after section 1054.9‟s enact-
ment. Petitioner filed for writ relief.  The 
California Supreme Court summarized:

At issue here is whether a trial 
court may deny as untimely a sec-
tion 1054.9 motion for postconvic-
tion discovery. Our answer is “no,” 
for these reasons: The statute lacks 
any language allowing a trial court to 
deny such a motion as untimely, and 
the statute’s legislative history shows 
that the Legislature specifically chose 
not to impose a timeliness limitation.

   The Supreme Court took up the issue 
to resolve an apparent conflict vwith In 
re Steele (2004) 32 Cal.4th 682 (Steele), 
which stated that an inmate who seeks 
postconviction discovery under section 
1054.9 must do so within a “reasonable 
time.” (Steele, supra, at pp. 692-693, fn. 
2.)
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To determine whether a section 
1054.9 postconviction discovery 
motion may be denied as untime-
ly, we must construe the statutory 
language....  As pertinent here, sec-
tion 1054.9 provides: “(a) Upon the 
prosecution of a postconviction writ 
of habeas corpus or a motion to va-
cate a judgment in a case in which a 
sentence of death or of life in prison 
without the possibility of parole has 
been imposed, and on a showing 
that good faith efforts to obtain dis-
covery materials from trial counsel 
were made and were unsuccess-
ful, the court shall ... order that 
the defendant be provided reason-
able access to any of the materials 
described in subdivision (b). [¶] (b) 
For purposes of this section, ‘discov-
ery materials’ means materials in 
the possession of the prosecution 
and law enforcement authorities to 
which the same defendant would 
have been entitled at time of trial.” 
(Italics added.)
 
Section 1054.9 is silent about un-
timely motions. It simply says that 
“on a showing that good faith ef-
forts to obtain discovery materials 
from trial counsel were made and 
were unsuccessful, the court shall 
... order” discovery.  The language 
could not be plainer: If that showing 
is made, the defendant is entitled to 
discovery.
 
Even if ambiguity could be perceived 
in the statutory language, section 
1054.9‟s legislative history supports 
our conclusion that a trial court may 
not deny as untimely a postconvic-
tion discovery motion brought un-
der section 1054.9. 

Contrasting and comparing Steele, the 
Court observed:

The Steele footnote’s observation 
simply reflects our well-established 
rule that habeas corpus petitions 
must be prepared and filed “with-
out substantial delay.” (In re Rob-
bins, supra, 18 Cal.4th at p. 787.) 

Otherwise stated, Steele’s footnote 
2 simply explains that when, be-
cause of delay in seeking postcon-
viction discovery, an inmate does 
not file a habeas corpus petition 
within a reasonable time, the peti-
tion may be denied as untimely, as-
suming no exception to the habeas 
corpus timeliness requirement ap-
plies. Indeed, by addressing the 
situation in which a habeas corpus 
petition is based on information 
obtained through an unreasonably 
delayed postconviction discovery 
request, the Steele footnote neces-
sarily implies that trial courts will 
not deny such requests as untimely, 
because a petitioner cannot obtain 
such information when the discov-
ery request is denied.
 
As we noted earlier, the text of sec-
tion 1054.9 does not contain a time-
liness requirement. At least two 
possible reasons come to mind why 
the Legislature chose not to allow 
a trial court to deny as untimely a 
section 1054.9 postconviction dis-

covery motion. First, a petitioner 
who files an untimely habeas cor-
pus petition may nonetheless be 
entitled to relief upon a showing 
“that a fundamental miscarriage of 
justice occurred as a result of the 
proceedings leading to conviction 
and/or sentence.” (In re Clark, supra, 
5 Cal.4th at p. 797.) Thus, as long as 
the habeas corpus petitioner satis-
fies this test, an unreasonable delay 
in seeking section 1054.9 postcon-
viction discovery will not bar relief.  
The possibility of such postconvic-
tion relief may have persuaded the 
Legislature that the consequences 
of an unreasonably delayed post-
conviction discovery motion should 
be determined as part of a court’s 
evaluation of the petitioner’s ha-
beas corpus petition, and that a 
postconviction discovery motion 
(which seeks information that, the 
defendant hopes, will show that 
the defendant is entitled to habeas 
corpus relief) should not be denied 
as untimely. Second, the Legislature 
may have seen it as a waste of time 
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tial memorandum.  The memoran-
dum explains that an inmate iden-
tified Villa as having a position on 
the "Mesa" of the Mexican Mafia.  
"Mesa" is Spanish for "table," which 
means, in the context of a prison 
gang, a governing body of influential 
inmates who have volunteered and 
agreed to enforce and direct gang 
activities within the prison for the 
benefit of the Mexican Mafia.

   An investigation ensued by the Insti-
tution Gang Investigations (IGI) unit, 
wherein Villa responded to each of the 
four “source items.”

After Villa was provided with the 
information, an IGI gang investiga-
tor interviewed him regarding the 
sources used to validate his associa-
tion with the Mexican Mafia.  Villa 
offered a written explanation about 
each of the source items.  He stat-
ed the first source item is merely a 
greeting card, and he does not know 
Fermin Garcia and has not corre-
sponded with him.  Villa also noted 
that the second source item was 
drawn by someone else who wrote 
to him, and he has no control over 
what someone else draws or writes.

In regard to the third source item, 
Villa explained that he was in pos-
session of Encalade's chronos be-
cause he was helping Encalade with 
his appeal of his gang validation.  
Villa said, "I help these guys out with 
602's, in regards to their validation, 
because most of these guys can't 
write, so what [am] I suppose to say 
no."  Villa also stated that the law li-
brary officer gave Villa the chronos 
with Encalade's permission. 
 
In response to the fourth source 
item, Villa argued the confidential 
memorandum was based on hear-
say and was unreliable. 

   On appeal, after remand by the Califor-
nia Supreme Court, the Court of Appeal 
found that Villa's validation as an associ-
ate of a prison gang is not supported by 
some evidence.  The Court reviewed the 
law, and applied it to the facts of each of 
the four “source items.”

GANG VALIDATION 
ORDERED EXPUNGED

In re Robert Villa
CA4(1)  ___ Cal.App.4th ___,  

Case No. D060817
 March 20, 2013

   CLN readership includes not just lif-
ers who are eligible for parole, but lifers 
who are saddled with gang validation 
jackets.  For these prisoners, the likeli-
hood of a parole suitability finding is 
slim to none, since gang validation car-
ries with it a presumption of allegiance 
to criminal behavior.  In this article, CLN 
reports on a prisoner who successfully 
challenged an invalid validation, and 
gained formal expunction of his files of 
this shadow over his head.  The court’s 
ruling is very detailed, and anyone fac-
ing this problem should read it carefully.

   Villa had been incarcerated with the 
California Department of Corrections 
and Rehabilitation (CDCR) since 2005.  
In February 2009, Villa was moved to 
Centinela's ASU pending an investiga-
tion into his involvement with the Mexi-
can Mafia prison gang.

On March 30, 2010, the Institution 
Gang Investigations Unit (IGI) con-
cluded its investigation of Villa's 
gang status.  Per section 3378, the 
IGI found there was sufficient evi-
dence to validate Villa as an asso-
ciate of the Mexican Mafia prison 
gang.  The IGI validated Villa's gang 
association with four source items.

The first source item is a greeting 
card with a drawing made by anoth-
er validated gang member that was 
found in Villa's possession.  "The 
front of the greeting card display[s] 
a drawing of Aztec art work and on 
the bottom right corner of the draw-
ing was signed by 'GARCIA'.  The 
back of the greeting [card] displays 
another drawing which is signed, 
'FERMIN' on the bottom right cor-
ner.  Under the drawing are the 
words, (Arte By:  Fermin Garcia ©)."  
Fermin Garcia has been validated as 
an associate of the Mexican Mafia 
and is currently housed in Pelican 
Bay State Prison.  In reviewing the 
first source, the investigator noted 
that Villa's possession of the "greet-
ing card in his personal property is 
indicative to Villa's association with 
the [Mexican Mafia]."

The second source item is a sketch 
that was found in Villa's possession 
bearing the Matlactlomei symbol, 
which is a symbol commonly used to 
indicate a person's allegiance with 
and/or loyalty to the Mexican Ma-
fia.  In reviewing the second source 
item, the investigator stated:  "It is 
not reasonable to believe that Villa 
would maintain these symbols in his 
personal property without know-
ing the meaning and significance of 
these symbols.  Possession of this 
sketch indicates that he associates 
with the symbol, and those individ-
uals who associate with it."

The third source item consists of 
three CDCR 128-B validation chro-
nos belonging to inmate Alton En-
calade.  Encalade previously was 
validated as an active associate of 
the Mexican Mafia.  The investiga-
tor commented, "It is not reason-
able to believe Villa would be in pos-
session of material belonging to a 
Validated Associate of the [Mexican 
Mafia] gang and not be active with 
the [Mexican Mafia] gang.  Villa's 
actions of maintaining this informa-
tion about this inmate shows a close 
personal tie with Encalade who is a 
validated associate of the [Mexican 
Mafia] prison gang." 
 

and resources to have the motion’s 
timeliness litigated twice: once 
when the discovery motion itself 
is made, and again when the ha-
beas corpus petition is adjudicated. 

   The bottom line is that if you are an 
LWOP [or death sentenced], and you 
have new evidence challenging your 
conviction that meets the limitations of 
PC §1054.9, “timeliness” will never be 
a bar to bringing a petition under that 
statute.
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   As to the first and second source 
items, the Court found no justification.

In his petition, Villa challenges the 
CDCR's reliance on the first source 
item (the greeting card) and the 
second source item (the drawing of 
the symbol), arguing that neither 
source item evidences his associa-
tion with a prison gang.  However, 
in the supplemental petition, Villa 
concedes that both these sources 
satisfy section 3378, subdivision (c)
(8) and that his "non-incriminating 
explanation" for possessing these 
items is irrelevant to our review.  
We agree.

Our review of the CDCR's deci-
sion does not involve the weigh-
ing of evidence, the examination 
of the entire record, or assessing 
the credibility of witnesses.  (Fur-
nace, supra, 185 Cal.App.4th at p. 
659.)  Villa's explanations thus are 
immaterial to our review.  In addi-
tion, we agree the first and second 
source items both satisfy section 
3378, subdivision (c)(8).

The CDCR did not consider either 
the first or second source item as 
a "direct link" under section 3378, 
subdivision (c)(4).  Also, the Attor-
ney General does not argue that ei-
ther of these source items is a "di-
rect link."  We thus do not analyze 
if the first or second source item 
is a "direct link" that supports the 
CDCR's validation of Villa as an as-
sociate of the Mexican Mafia.  

   Regarding the third source item, the 
Court went into greater analysis.  It 
found that assisting another inmate 
with legal work, and possessing his pa-
pers, did not constitute a valid “source 
item.”

The third source item is actually 
comprised of multiple documents:  
Encalade's chronos that Villa had 
in his possession.  Encalade is a 
validated associate of the Mexican 
Mafia.  Villa insists he had the doc-
uments only because he was help-

they may both enjoy section 3163's 
benefits.
  
There is nothing in the record that 
indicates either Villa or Encalade 
committed a violation in the con-
text of giving or receiving legal assis-
tance.  Although section 3163 clearly 
does not allow "otherwise prohib-
ited contact," we struggle to find any 
evidence that Villa or Encalade were 
prohibited from interacting with each 
other, especially in connection with 
Villa providing legal services to Enca-
lade.  Indeed, the interaction in ques-
tion appears somewhat facilitated by 
the CDCR because the law library of-
ficer gave Encalade's chronos to Villa.

   Nor would it be fair to punish Villa under 
one regulation for having acted in accord 
with another regulation.

In addition, Villa's contention is un-
derscored by the realities of prison 
life.  Villa points out that many of the 
inmates he helps cannot read.  More-
over, he implies that he could face 
consequences if he refuses to help 
them.  Thus, if we adopt the Attorney 
General's position that it does not 
matter if Villa was permitted to pos-
ses the chronos under section 3163, 
Villa must suffer an untenable situa-
tion.  He can refuse to aid a validated 
gang member with his legal work and 
deal with the consequences from the 
gang member for doing so.  Or he can 
assist the gang member, as permitted 
under section 3163, but confront the 
possibility that the CDCR could use a 
document associated with this action 
as a source item to validate his prison 
gang association.  The law does not 
countenance such a dilemma.  And 
we see nothing in the regulations in-
dicating the CDCR aimed to subject 
inmates to this quandary.

We agree with Villa that he cannot 
be punished under one regulation 
merely for acting in accordance with 
another regulation.  If the CDCR had 
intended to prohibit an inmate from 
helping a validated gang member or 
associate with the preparation of his 
legal documents, section 3163 would 
have contained such a prohibition.  It 
does not, and neither the Attorney 

ing Encalade with a legal matter as 
he is permitted to do under section 
3163.  In response, the Attorney 
General, citing Furnace, supra, 185 
Cal.App.4th at page 663, contends 
we cannot consider Villa's explana-
tion because we do not weigh the 
evidence.  

Here, we will not reweigh the evi-
dence or second guess the CDCR's 
credibility determinations.  Never-
theless, Villa insists he was permit-
ted to possess Encalade's chronos 
in assisting Encalade in preparing le-
gal documents under section 3163.  
As such, we must interpret section 
3163 to ascertain if it allowed Villa 
to have Encalade's chronos.

  The Court made short work of declar-
ing that Villa’s aiding another prisoner 
with legal work did not make him a gang 
member.

Section 3163 is a straightforward 
regulation.  It clearly permits one 
inmate to help another inmate in 
preparation of legal documents.  In 
doing so, the assisting inmate may 
possess the other inmate's "legal 
papers, books, opinions and forms."  
The regulation does not prevent an 
inmate from helping another in-
mate who is a validated member or 
associate of a prison gang.  Indeed, 
the regulation implies otherwise:  
"An inmate will not be barred from 
giving or receiving legal assistance 
for violations of regulations and pro-
cedures which are unrelated to pro-
viding or receiving legal assistance."  
(§ 3163.)  Thus, unless Villa or En-
calade committed some violation of 
a regulation related to section 3163, 
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General's argument nor our inde-
pendent research compels us to 
read this prohibition into section 
3163.  Accordingly, we conclude 
that documents possessed by an 
inmate to assist him in preparing 
another inmate's legal documents 
cannot be used as source items un-
der section 3378, subdivision (c). 

   The Court concluded, as to the third 
“source item”:

In summary, documents that are in 
the possession of an inmate who 
is providing legal assistance to an-
other inmate under section 3163 
cannot be used as a source item to 
validate the inmate as an associate 
of a prison gang.  However, it is the 
CDCR's domain to ascertain, in the 
first instance, if the inmate has the 
subject documents for purposes 
allowed under section 3163.  Here, 
the CDCR made no such determi-
nation

   The fourth “source item,” confidential 
information, was then examined for its 
relevance to Villa’s gang validation

Here, the CDCR relied on the con-
fidential memorandum.  This con-
fidential memorandum was filed 
under seal and we reviewed it in 
camera.  The confidential memo-
randum explains that the infor-
mant stated Villa has a position on 
the "Mesa."  In this position, Villa 
would be on a governing body of 
inmates who have volunteered and 
agreed to enforce and direct crimi-
nal prison gang activities within the 
prison for the benefit of the Mexi-
can Mafia.  The confidential mem-
orandum also states that it satis-
fies the requirements of reliability 
under section 3321, subdivision 
(c) because the information pro-
vided by the confidential source 
is self-incriminating and part of 
the information provided is cor-
roborated through investigation.  

   Villa complained that the “confiden-
tial information” never mentioned his 
name; because it was non-specific, 
it was not a “direct link.”  The Court 
agreed.

Although we determine the con-
fidential memorandum is a valid 
source item under section 3378, 
subdivision (c)(8), it does not au-
tomatically follow that it also is a 
"direct link" as required in section 
3378, subdivision (c)(4).  Villa con-
tends the confidential memoran-
dum cannot provide a direct link 
to a current or former validated 
gang member or associate be-
cause it does not mention anyone 
by name.  In other words, it only 
links Villa to the Mexican Mafia in 
general, not to a specific person.  
The Attorney General basically ig-
nores Villa's argument and asserts 
the CDCR's credibility determina-
tion is entitled to deference. ...

Section 3378, subdivision (c)(4) 
states that at least one source item 
must be a "direct link to a current 
or former validated member or 
associate of the gang, or to an in-
mate/parolee or any person who 
is validated by the department 
within six (6) months of the estab-
lished or estimated date of activ-
ity identified in the evidence con-
sidered."  The plain words of this 
regulation indicate that the "direct 
link" must be to a person:  "a cur-
rent or former validated member 
or associate . . . an inmate/parolee, 
or any person . . . ."  Because the 
subdivision clearly requires the di-
rect link to a person, a link to the 
gang in general is insufficient. ...

In short, there is nothing in the 
confidential memorandum that 
links Villa to another validated 
member or associate of the Mexi-
can Mafia.  The Attorney General 
does not argue otherwise.  Hence, 
the confidential memorandum 
cannot serve as the "direct link" 
to satisfy the requirements of 
section 3378, subdivision (c)(4).

   The Court’s conclusion was very 
gratifying, and hopefully will give oth-
ers guidance as to how to attack over-
zealous and invalid gang validation 
jackets that CDC has pinned on them.

Section 3163 explicitly permits 

an inmate to assist another inmate 
in filing legal documents.  As part 
of this assistance, either inmate is 
authorized to possess documents 
relating to the preparation of legal 
documents.  Here, Villa was in pos-
session of Encalade's chronos that 
were used to validate Encalade as an 
associate of the Mexican Mafia.  He 
was given the chronos by the law li-
brary officer to assist Encalade in his 
appeal.  If Villa possessed the chro-
nos to assist Encalade as sanctioned 
under section 3163, the chronos 
cannot then serve as a source item 
under section 3378 to validate Villa 
as an associate of the Mexican Ma-
fia.  A contrary determination would 
subject Villa to a penalty for pos-
sessing documents he is permitted 
to have under another regulation.  
Here, the record does not indicate 
that the CDCR considered Villa's ex-
planation for possessing the chro-
nos in light of section 3163.  Its fail-
ure to do so renders its reliance of 
the third source item arbitrary, ca-
pricious, and unreasonable.

Even without Encalade's chronos, 
the CDCR still had three source 
items from which to validate Villa as 
an associate of the Mexican Mafia.  
Of these remaining sources, the At-
torney General only argues that the 
confidential memorandum is a "di-
rect link."  However, the confiden-
tial memorandum does not provide 
a "direct link" from Villa to another 
person, specifically a former or cur-
rent validated associate or member 
of the Mexican Mafia.  The CDCR 
decided to require this "direct link" 
to be to a specific person, not the 
gang in general.  (See § 3378, subd. 
(c)(4).)  Had it intended the "direct 
link" to be satisfied by showing 
merely a link to the gang in general, 
the CDCR would have written the 
regulation to state as much.  It did 
not, and we cannot read such words 
into the regulation without any in-
dication that the CDCR intended 
the requirements of section 3378, 
subdivision (c)(4) to be satisfied by 
a "direct link" to the gang in general 
as opposed to a specific gang mem-
ber or associate as the language ex-
pressly requires.  Without a source 
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item to fulfill the "direct link" to a 
person as required under section 
3378, subdivision (c)(4), the CDCR's 
validation of Villa as an associate of 
the Mexican Mafia is not supported 
by "some evidence."  Accordingly, we 
have no choice but to grant the relief 
requested. 
 
DISPOSITION

 Let a writ of habeas corpus is-
sue directing the CDCR to (1) expunge 
Villa's validation as an association of 
the Mexican Mafia prison gang, (2) re-
port the expungement to all gang-re-
lated law enforcement databases and 
clearinghouses to which the original 
validation was reported previously, 
and (3) cease housing Villa in the ASU 
based on gang validation. 

PAROLE VIOLATOR ORDERED 
TO PAY COSTS FOR FRIVOLOUS 

SUIT AGAINST APPOINTED 
REVOCATION HEARING 

ATTORNEY

Turner v. CPAP
CA1  Case No. A135929

 February 27, 2013

 “Don’t bite the hand that feeds you” is sage advice, 
as parole violator Stephen B. Turner can attest.

   Turner had been represented without charge by 
the California Parole Advocacy Program (CPAP) at 
his parole revocation hearing, wherein he took a 
deal for six months with half time, for having been 
caught with pornography on his computer.  Dis-
satisfied with CPAP’s representation, Turner sued 
CPAP in a 12-count action in Alameda County Su-
perior Court.  Subsequently, he dismissed his ac-
tion, but the Court billed him $1,270 in costs.  He 
appealed from this order.  

   The Court of Appeal found the appeal to be 
without merit and bordering on the frivolous.  It af-
firmed the cost award order of the superior court. 

   The converse situation is becoming 
more prevalent, however.  Persons are 
being convicted of repeat sex offenses, 
and sentenced under new and harsher 
recidivist laws to life terms in prison.  
These lifers will ultimately face the BPH, 
when eligible for parole.  However, if 
such a lifer is granted parole, he or she 
will undoubtedly be screened for civil 
commitment as an SVP.  Thus, awareness 
of SVP litigation is becoming increasingly 
important for those facing this reality.  

   This month, CLN reviews three recent 
cases, to educate readers on some of 
the issues facing this class of prisoners 
and civil committees.  The first case (Lan-
dau) deals with a challenge to the entire 
SVP commitment process.  The second 
case (Orey) reveals the losing battle of 
fighting State errors in SVP proceed-
ings.  Finally, in Karsai, we observe how 
difficult it is for an SVP to be released 
at all, after being medically approved, 
because of State imposed restrictions.

CIVIL COMMITMENT BY 
JURY TRIAL UPHELD ON 
APPEAL AFTER SEVEN 
YEARS OF LITIGATION

People v. Sidney Landau

CA4(3)  ___ Cal.App.4th ___,  Case 
No. G042008

 March 1, 2013
  
   Sidney Landau was repeatedly con-
victed of committing sex offenses against 
children and sentenced to state prison.  
Prior to his release on parole the pros-
ecution filed a petition to commit him 
as a sexually violent predator (SVP).  The 
sordid details of Landau’s underlying con-
victions are not important to the issues 
presented in his appeal.  His trial strategy 
was to admit his past, but urge the jury to 
accept that because of age and ill health 
he is not likely to reoffend.  Seven years 
after the filing of the initial petition, and 
after two mistrials, a jury found he met 
the criteria for commitment as an SVP.

Appellant raises a multitude of is-
sues on appeal, including inter alia, 
that he was denied due process 

UNTIMELINESS DENIAL OF 
POST-CONVICTION DISCOVERY 
MOTION (PC 1054.9) REVERSED 

AND REMANDED

Lindsey v. Superior Court

CA4(2)  Case No. E057941
 March 15, 2013

   The ink was not dry on the Catlin ruling by the 
California Supreme Court when the Fourth District 
Court of Appeal was presented with the same 
question.  The Court ordered the Superior Court 
of San Bernardino County to accept such a peti-
tion from prisoner Macio Lindsey.

Petitioner is serving a life term and is therefore 
qualified to receive post-conviction discovery 
pursuant to Penal Code section 1054.9.  It is 
immaterial that he has not yet filed a peti-
tion for habeas corpus; he may seek discov-
ery in order to pursue the possibility of such 
a petition. (In re Steele (2004) 32 Cal.4th 
682.)  We express no opinion on whether 
petitioner’s delay in seeking relief will bear 
upon the proper disposition of any habeas 
corpus petition.  (See Catlin v. Superior Court 
(2011) 51 Cal.4th 300.)  Accordingly, the trial 
court’s stated basis for denying the request 
for discovery was in error, and the request 
should have been considered on the merits.

CASE LAW DEVELOPS ON 
SEXUALLY VIOLENT PREDATORS

   
   CLN has not reported before on case 
law involving sexually violent predators 
(SVPs).  Committed under Welfare and 
Institutions Code § 6600 et seq., SVPs are 
not technically “lifers.”  That is to say, they 
are not sentenced to prison for punish-
ment, for a term of X years to life.  Rather, 
they are committed indefinitely to a state 
hospital until they are either determined 
by the state doctors to be “cured,” or until 
they are not recommitted by a jury upon 
a bi-annual court hearing.  Over 700 Cali-
fornians have been committed to date 
as SVPs.  Of those few who have been 
released, about 10% were released by 
doctor recommendation; the other 90% 
had to struggle to get out via their court 
hearings, and appeals to those hearings 
– a litigation path familiar to many lifers.
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when he was not brought to trial in 
a timely manner, he was denied due 
process when his initial SVP evalu-
ators used unlawful underground 
regulations, he was denied effec-
tive assistance of counsel, the court 
should have suppressed evidence 
obtained in violation of his Fourth 
Amendment right to be free from 
unreasonable searches and sei-
zures, the court prejudicially erred 
when it ordered appellant to submit 
to mental examinations by experts 
retained by the district attorney, 
and the present SVPA violates equal 
protection, due process, ex post fac-
to, and double jeopardy.

   In his challenge to “underground regula-
tions,” Landau sought to strip the state of 
its ability to civilly commit him.  While the 
Court agreed that the original regulations 
used against him were “underground,” it 
found that he was not prejudiced by them.

“Before a petition for commitment 
may be filed, the SVPA requires a 
suspected SVP to undergo two psy-
chological evaluations conducted 
pursuant to a protocol established 
by the [DMH].  Only if these evalu-
ations result in a finding that the 
person, in effect, qualifies as an SVP 
does the [SVPA] authorize the fil-
ing of a commitment petition.  Re-
cently, the protocol developed by 
the Department and used for many 
years was declared to be an unlaw-
ful ‘underground regulation’ be-
cause it was implemented without 
compliance with the Administrative 
Procedure Act . . . .”  (People v. Me-
dina (2009) 171 Cal.App.4th 805, 
810-811.)  Appellant contends he 
was denied due process because 
the initial evaluators used illegal un-
derground regulations in his initial 
evaluations.  We assume the initial 
evaluators used the underground 
regulations in 2000, and conclude 
appellant is not entitled to relief be-
cause he has failed to demonstrate 
prejudice arising from the use.

When a criminal defendant claims 
a procedural irregularity occurred 

prior to a determination of prob-
able cause, the defendant must 
demonstrate prejudice to prevail on 
the issue in a postconviction setting 
unless the claimed error denied the 
court jurisdiction “in the fundamen-
tal sense.”  (People v. Pompa-Ortiz 
(1980) 27 Cal.3d 519, 529.)  The 
same is true in SVP proceedings 
when it is claimed that an under-
ground regulation was used in the 
prisoner’s initial DMH evaluation.  
(People v. Medina, supra, 171 Cal.
App.4th at pp. 818-819.)

   Landau also claimed that his at-
torney was ineffective for not having 
raised the underground regulation is-
sue at trial.  The Court disagreed.

Appellant blames his trial attorneys 
for not having brought the issue of 
the underground regulations to the 
trial court’s attention before trial.  
To prevail on a claim of ineffective 
assistance of counsel, appellant 
must meet the two-prong test of 
Strickland v. Washington (1984) 466 
U.S. 668.  “To establish ineffective 
assistance of counsel, a petitioner 
must demonstrate that (1) counsel’s 
representation was deficient in fall-
ing below an objective standard of 
reasonableness under prevailing 
professional norms, and (2) coun-
sel’s deficient representation sub-
jected the petitioner to prejudice, 
i.e., there is a reasonable probability 
that, but for counsel’s failings, the 
result would have been more favor-
able to the petitioner.  [Citations.]”  
(In re Wilson (1992) 3 Cal.4th 945, 
950, citing Strickland v. Washington, 
supra, 466 U.S. at p. 687.)

The ineffective assistance claim 
need not detain us long.  Appellant 
notes in his opening brief the Office 
of Administrative Law determina-
tion that the evaluation regulation 
was invalid “was not published until 
after [his] trial.”  As the court noted 
in People v. Medina, supra, 171 Cal.
App.4th 805, “The apparent failure, 
until very recently, of any attorney 
to question the validity of the pro-
tocol in the 13-year history of the 
SVPA appears to refute the claim 

that [appellant’s] representation 
fell below the standard of reason-
ableness . . . .”  (Id. at p. 819.)  Ad-
ditionally, given the fact appellant 
received a full and fair trial and he 
has not demonstrated that had 
proper regulations been used there 
is a reasonable probability a differ-
ent result would have occurred, ap-
pellant has not demonstrated preju-
dice, the second showing necessary 
to obtain relief on this claim.  (Id. at 
pp. 819-820.)  Appellant has failed 
to make the requisite showing on 
either prong of the Strickland test.  
As we stated above, the evaluators 
who used the underground regula-
tions did not testify at trial.  The jury, 
however, accepted the testimony of 
another expert who, without using 
the underground regulations, con-
cluded appellant qualified as an SVP.

   Landau’s next complaint was that a huge 
shipment of papers he had collected, 
which he shipped out to a friend, were 
illegally searched by the district attorney 
without a search warrant, in violation of 
the Fourth Amendment “exclusionary 
rule.”  Information gleaned from these pa-
pers, which included statements he had 
written about his sexual impulses towards 
children, was used against him at trial.

Appellant contends the trial court 
erred in permitting the district at-
torney to open the sealed boxes he 
mailed addressed to himself and 
which remained unopened while 
they were held for him by his friend 
Galbraith.  He argues the evidence 
acquired from within the boxes was 
obtained in violation of his Fourth 
Amendment rights.  The Attorney 
General argues appellant did not 
have a legitimate expectation of 
privacy in the boxes, the Galbraiths 
consented to the search of the box-
es, and the exclusionary rule does 
not apply in a civil proceeding such 
as an SVP hearing.

   The Court upheld the use of this informa-
tion.  “For the rule to apply, its deterrent 
effect must outweigh its substantial social 
costs.”  Application of the rule in crimi-
nal cases is a sufficient deterrent for law 
enforcement officials seeking evidence 
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in support of a criminal charge.  An SVP 
proceeding is not a criminal action and 
does not seek to punish.  Such proceed-
ings do not present a compelling need for 
deterrence against illegal searches in ad-
dition to that provided in criminal cases.

   Landau was subjected to repeated 
discovery motions by the district at-
torney.  He objected, but the Court 
protected the district attorney’s pro-
cess to have the latest psychological 
information made available over time 
when the trials resulted in hung juries 
and procedural delays for seven years.

Appellant claims the court violated 
his right to due process and abused 
its discretion “by repeatedly grant-
ing the prosecution’s request to 
reopen discovery without a show-
ing of good cause and by granting 
prosecution experts access to ap-
pellant’s private medical and men-
tal health records and ordering ap-
pellant to submit to unnecessary 
and unauthorized mental exami-
nations.”  He argues the trial court 
erred in reopening discovery after 
the first and second mistrials in this 
matter and in compelling appellant 
to submit to mental examinations 
by Drs. Arnold, Maram, Romanoff, 
and Dietz.

 We review discovery claims for 
an abuse of discretion, “‘because 
management of discovery lies with-
in the sound discretion of the trial 
court.  [Citation.]  Thus, where there 
is a basis for the trial court’s ruling 
and it is supported by the evidence, 
a reviewing court will not substi-
tute its opinion for that of the trial 
court.’  [Citations.]”  (Lee v. Superior 
Court (2009) 177 Cal.App.4th 1108, 
1124-1125.)  If an abuse of discre-
tion is found, reversal after trial is 
ordinarily permitted only if the error 
resulted in a miscarriage of justice.  
(Cal. Const., art. VI, § 13; County of 
Nevada v. Kinicki (1980) 106 Cal.
App.3d 357, 363.)

 Appellant argues the court 
erred in granting the district attor-
ney’s motion to compel appellant 
to submit to updated mental evalu-
ations.  That motion alleged appel-
lant had previously refused to be 
interviewed by two of the district 
attorney’s experts, but had agreed 
to interviews with his own experts.  
Appellant argued there was no 
need for an interview by Dr. Maram 
because the doctor sat through ap-
pellant’s testimony at trial and was 
permitted to assist the deputy dis-
trict attorney in questioning him.  
He also asserted section 6603, sub-
division (c) is the sole authority for 
updated evaluations, that section 

did not authorize the evaluations 
because the doctors were not the 
original evaluators, and the statute 
does not authorize evaluation by an 
expert retained by the prosecution.  
At oral argument, appellate counsel 
conceded an expert retained by the 
district attorney may review other-
wise confidential records and inter-
view an alleged SVP if good cause 
for the evaluation exists.

   Landau complained after his third trial, 
and seven years of incarceration in the 
state hospital, that he had been denied 
due process of law to a timely trial.  Af-
ter carefully reviewing the delays attend-
ing each of the three trials, the Court 
found that although the seven year net 
delay was unusual, it did not constitute 
a violation of his constitutional rights.

Appellant contends the petition 
should be dismissed because he 
was denied due process by the 
court’s failure to provide him timely 
trials on the SVP petition.  While 
the superior court consistently and 
repeatedly failed to appreciate the 
fact that appellant’s matter was not 
just another civil case on its calen-
dar and that appellant was entitled 
to a trial in a timely fashion, the lack 
of a statutory time limit notwith-
standing, we conclude the various 
continuances did not deny appel-
lant due process.  Although appel-
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lant remained in custody for more 
than seven years from the filing of 
the SVP petition (October 19, 2000), 
through two mistrials, and finally 
a third trial where the jury found 
beyond a reasonable doubt that 
he was an SVP (July 31, 2008), the 
vast majority of the delays were at 
appellant’s request or with his con-
sent.  The delays attributable to the 
court or the district attorney did not 
amount to a denial of due process.

   Finally, Landau’s attack on the consti-
tutionality of the Sexually Violent Preda-
tor’s Act (SVPA) was rejected by the 
Court.  It found Landau’s complaints that 
the SVPA (enacted by voters in 2006, in 
Proposition 83) is an ex post facto law, 
that bi-annual retrials for continued 
commitment constitute double jeop-
ardy, and that harsher treatment of 
SVPs versus other civil committees vio-
lates equal protection, to be meritless.

   The net result of this Court ruling is that 
Landau, who came within one vote of win-
ning his first of three civil commitment tri-
als, and who is now in declining health at 
age 77, will suffer a continuing uphill battle 
to escape the grasp of state prosecutors.

STATE’S LATE FILING OF CIVIL 
COMMITMENT PETITION 

PERMITTED AS 
“GOOD FAITH MISTAKE”

Orey v. Superior Court

CA4(3)  ___ Cal.App.4th ___,  Case 
No. G046111

 February 19, 2013

   Trampas Orey filed a petition in the Court 
of Appeal for writ of mandate/prohibi-

tion challenging the superior court’s or-
der denying his motion to dismiss an SVP 
commitment petition filed against him.  
He argues that the superior court erred 
because the State’s commitment peti-
tion was not filed while he was in lawful 
custody under Welfare and Institutions 
Code section 6601, subdivision (a)(2). 
 
   When the petition was filed, Orey was 
in custody on a 45-day hold under sec-
tion 6601.3, subdivision (a).  He contends 
the hold was invalid because it was is-
sued without the requisite good cause 
defined in section 6601.3, subdivision 
(b), and was not the result of a good faith 
mistake of fact or law.  The Court of Ap-
peal agreed with Orey that the 45-day 
hold was issued without good cause as 
defined in section 6601.3(b), but none-
theless concluded the hold resulted from 
a good faith mistake of law.  The Court 
of Appeal therefore denied Orey’s peti-
tion for writ of mandate/prohibition. 
  
  The Court first gave an overview of the 
whole SVP commitment process.

The SVPA provides for involuntary 
civil commitment of an offender im-
mediately upon release from pris-
on if the offender is found to be a 
sexually violent predator.  (People 
v. Yartz (2005) 37 Cal.4th 529, 534.)  
The SVPA “was enacted to identify 
incarcerated individuals who suf-
fer from mental disorders that pre-
dispose them to commit violent 
criminal sexual acts, and to confine 
and treat such individuals until it is 
determined they no longer present 
a threat to society.”  (People v. Al-
len (2008) 44 Cal.4th 843, 857; see 
Hubbart v. Superior Court (1999) 19 
Cal.4th 1138, 1171 [SVPA proceed-
ings are designed “to provide ‘treat-
ment’ to mentally disordered indi-
viduals who cannot control sexually 
violent criminal behavior”].)  “‘[A]n 
SVPA commitment proceeding is a 
special proceeding of a civil nature, 
because it is neither an action at law 
nor a suit in equity, but instead is a 
civil commitment proceeding com-
menced by petition independently 
of a pending action.’”  (People v. 
Yartz, supra, at p. 536.) 

A sexually violent predator is defined 

as “a person who has been con-
victed of a sexually violent offense 
against one or more victims and 
who has a diagnosed mental disor-
der that makes the person a danger 
to the health and safety of others in 
that it is likely that he or she will en-
gage in sexually violent criminal be-
havior.”  (§ 6600, subd. (a)(1).)  A “di-
agnosed mental disorder” is defined 
to include “a congenital or acquired 
condition affecting the emotional 
or volitional capacity that predis-
poses the person to the commission 
of criminal sexual acts in a degree 
constituting the person a menace 
to the health and safety of others.”  
(§ 6600, subd. (c).) 

The procedure for commitment un-
der the SVPA begins with an initial 
screen in which the Secretary of 
the California Department of Cor-
rections and Rehabilitation (CDCR) 
determines whether a person in 
CDCR custody might be a sexually 
violent predator.  (§ 6601, subd. (a)
(1).)  If the secretary determines the 
person might be a sexually violent 
predator, the secretary refers that 
person to the next level evaluation.  
(Ibid.)  This referral must be made 
at least six months before that per-
son’s scheduled date for release 
from prison unless (1) the person 
was received by the CDCR with less 
than nine months remaining on his 
or her sentence or (2) the person’s 
release date is modified by judicial 
or administrative action.  (Ibid.)

After the secretary’s referral, the 
person is screened by the CDCR and 
the Board of Parole Hearings (BPH) 
in accordance with “a structured 
screening instrument developed 
and updated by the State Depart-
ment of Mental Health in consul-
tation with the [CDCR].”  (§ 6601, 
subd. (b); People v. Hurtado (2002) 
28 Cal.4th 1179, 1183.)  “If as a 
result of this screening it is deter-
mined that the person is likely to 
be a sexually violent predator, the 
[CDCR] shall refer the person to the 
State Department of Mental Health 
for a full evaluation of whether the 
person meets the criteria in Sec-
tion 6600.”  (§ 6601, subd. (b).)
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The procedures for a full evalua-
tion are set forth in section 6601, 
subdivisions (c) through (i).  Under 
section 6601, subdivisions (c) and 
(d), the person is evaluated by two 
practicing psychiatrists or psycholo-
gists, or by one of each profession, 
in accordance with a standardized 
assessment protocol developed and 
updated by the State Department 
of Mental Health (DMH).  If both 
evaluators find the person “has a di-
agnosed mental disorder so that he 
or she is likely to engage in acts of 
sexual violence without appropriate 
treatment and custody,” then the 
DMH forwards a request to file a pe-
tition for commitment to the coun-
ty of the person’s last conviction.  
(§ 6601, subd. (d).)  If the county’s 
designated counsel concurs with 
the recommendation, he or she files 
a petition for commitment in the su-
perior court.  (§ 6601, subd. (i).)

If one of the two professionals per-
forming the evaluation does not 
conclude the person meets the cri-
teria for commitment as a sexually 
violent predator, and the other con-
cludes the person does meet those 
criteria, then the DMH “shall ar-
range for further examination of the 
person by two independent profes-
sionals selected in accordance with 
subdivision (g).”  (§ 6601, subd. (e).)  
If an evaluation by two indepen-
dent professionals is conducted, a 
petition for commitment may be 
filed only if both concur the per-
son meets the criteria for commit-
ment as a sexually violent predator.  
(§ 6601, subd. (f).) 

An SVPA commitment petition may 
be filed only while the person is in 
lawful custody pursuant to a deter-
minate prison term, parole revoca-
tion term, or “hold placed pursuant 
to Section 6601.3.”  (§ 6601(a)(2).)  
However, “[a] petition shall not be 
dismissed on the basis of a later 
judicial or administrative determi-
nation that the individual’s custody 
was unlawful, if the unlawful cus-
tody was the result of a good faith 

mistake of fact or law.”  (Ibid.) 

Section 6601.3(a) reads:  “Upon a 
showing of good cause, the [BPH] 
may order that a person referred to 
the State Department of State Hos-
pitals pursuant to subdivision (b) of 
Section 6601 remain in custody for 
no more than 45 days beyond the 
person’s scheduled release date 
for full evaluation pursuant to sub-
divisions (c) to (i), inclusive, of Sec-
tion 6601.”  Section 6601.3(b) de-
fines “good cause” as follows:  “For 
purposes of this section, good cause 
means circumstances where there is 
a recalculation of credits or a resto-
ration of denied or lost credits, a re-
sentencing by a court, the receipt of 
the prisoner into custody, or equiva-
lent exigent circumstances which 
result in there being less than 45 
days prior to the person’s scheduled 
release date for the full evaluation 
described in subdivisions (c) to (i), 
inclusive, of Section 6601.”

   After noting numerous procedural de-
lays in the State’s filing of its petition 
against Orey, 

The respondent [superior] court ex-
pressed concern that “the state . . . 

was constantly filing these late, con-
stantly doing urgency petitions,” but 
denied Orey’s motion to dismiss the 
SVPA Commitment Petition.  The 
court gave these reasons for deny-
ing the motion:  “The court finds 
that the declarations submitted in 
support of the motion, including the 
Turner declaration, demonstrate 
that the hold was issued in compli-
ance with California Code of Regula-
tions title 15, section 2600.1(d) and 
qualifies as a good-faith mistake 
precluding dismissal of the peti-
tion.”

   The ultimate question for the Court of 
Appeal was, when – if ever – can a guy 
catch a break if the State fails to follow its 
own laws?  The Court first made a determi-
nation that, indeed, Orey was not in law-
ful custody when the SVPA commitment 
petition was filed.  It wrestled with the 
statutory language, “equivalent exigent 
circumstances” under section 6601.3(b).

Thus, the term “equivalent exigent 
circumstances” as used in sec-
tion 6601.3(b) means an event or 
occurrence that is equal in force, 
like in signification, or virtually iden-
tical to a judicial or administrative 
action that is outside the control 
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of the CDCR, BPH, or DMH, that is 
not part of the screening and evalu-
ation process, and that reduces the 
amount of time available to com-
plete the sexually violent predator 
evaluation, thereby rendering it 
impossible to complete the evalu-
ation under section 6601, subdivi-
sions (c) through (i) before the per-
son’s scheduled release date.  [BPH 
Commissioner] Turner identified no 
such exigent circumstances in her 
declarations.

The district attorney argues the exi-
gency justifying the section 6601.3 
hold of Orey was “the DMH did not 
receive the SVP level II referral from 
the BPH until March 15, 2011,” and, 
as a result, the DMH had fewer than 
45 days before Orey’s scheduled 
release date to complete its screen 
and refer Orey for a full evaluation.  
However, an inexplicable delay in re-
ferring Orey for evaluation in itself is 
not a statutorily authorized exigent 
circumstance justifying a 45-day 
hold under section 6601.3.  

   The Court went on to find that Orey’s 
unlawful custody was the result of a good 
faith mistake of law.

A mistake resulting in an inmate’s 
unlawful custody when an SVPA 
commitment petition is filed does 
not necessarily mean the petition 
must be dismissed.  Rather, sec-
tion 6601(a)(2) provides:  “A petition 
shall not be dismissed on the basis 
of a later judicial or administrative 
determination that the individual’s 
custody was unlawful, if the unlaw-
ful custody was the result of a good 
faith mistake of fact or law.”
A good faith mistake of law as used 
in section 6601(a)(2) is “one that 
does not involve ‘“negligent or 
intentional wrongdoing”’ by cor-
rectional authorities.”  (In re Lucas 
(2012) 53 Cal.4th 839, 852.)  ...

Though mistaken, Turner’s under-
standing of the meaning of equiva-
lent exigent circumstances and deci-
sion to issue the 45-day hold were 
not the products of negligence.  The 

respondent court reasonably could 
conclude a prudent person in like 
circumstances could believe that 
equivalent exigent circumstances 
under section 6601.3(b) might in-
clude the interests of public safety 
and the need for more time to per-
mit a full evaluation of Orey.  ...

Construing “equivalent exi-
gent circumstances” under sec-
tion 6601.3(b) as being similar to 
those circumstances identified in 
the regulations for granting a 45-day 
hold would not have been unrea-
sonable, particularly “in light of the 
serious public safety purpose under-
lying the [SVPA].”  (Whitley II, supra, 
68 Cal.App.4th at pp. 1389-1390.)  
Turner properly considered that 
Orey had committed sexually vio-
lent acts and was a risk to public 
safety. ...

   The Court concluded,

In this case, the SVPA Commitment 
Petition was filed while Orey was in 
custody under the 45-day hold and 
not, as in Small, after the hold had 
expired.  The issue here is whether 
the BPH made a good faith mistake 
in issuing the hold, and not, as in 
Small, whether the DMH’s increased 
workload was a mistake of law or 
fact permitting the BPH to hold the 
inmate beyond the expiration of the 
45-day hold.  In this case, the BPH 
does not contend the 45-day hold 
of Orey was justified by lack of re-
sources to conduct evaluations. 

   As a result, Orey must now run the same 
gauntlet reported in Landau, above.

SVP’s RELEASE DELAYED 1½ 
YEARS BECAUSE HE DIDN’T 

HAVE A PLACE TO GO TO

People v. Superior Court (Karsai)

CA3  ___ Cal.App.4th ___,  Case No. 
C070719

 February 7, 2013

   Yes, occasionally, an SVP is actually re-
leased.  But they are far from welcome in 
the community.  Worse than just parolees 
(including politically unpopular murderer 
parolees), and worse than ordinary regis-
tered sex offenders who suffer egregious 
lifelong restrictions, SVPs are the ultimate 
pariahs to descend upon a fearmonger-
ing public.  Their placement in the com-
munity is a challenge, to say the least.

   In this case, Tibor Karsai, an SVP who 
had been medically approved for re-
lease, but who had no place in the com-
munity where he was accepted, was de-
tained for one and half years inside the 
state hospital, while the State fought 
his release.  Finally, a superior court or-
dered Karsai released as a transient, 
into Santa Barbara County.  The State 
fought both his release as a transient, 
and his placement in Santa Barbara 
County.  The Court of Appeal upheld the 
superior court’s ruling to release Karsai.

The Sexually Violent Predator Act 
(SVPA) (Welf. & Inst. Code, § 6600 
et seq.) provides that, under cer-
tain circumstances, a person who 
has been committed as a sexually 
violent predator (SVP) can be con-
ditionally released into the commu-
nity under a program of outpatient 
supervision and treatment.  (See § 
6608-6609.3.)  In October 2010, the 
Placer Superior Court determined 
that the real party in interest in this 
proceeding, Tibor Karsai, who has 
been committed as an SVP since 
1998, should be conditionally re-
leased.  A year and one-half later, 
after an exhaustive but ultimately 
unsuccessful search for an accept-
able residence for Karsai, the supe-
rior court ordered that Karsai was to 
be conditionally released into Santa 
Barbara County without a fixed resi-
dence, i.e., as a transient. 

Sign in Alcatraz
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In this mandamus proceeding, the 
District Attorney for Santa Barbara 
County (Santa Barbara) seeks a writ 
of mandate to prevent Karsai’s re-
lease without a fixed residence, 
contending “there is no provision 
[of law] whatsoever that allows an 
SVP to be released as a transient.”  
Santa Barbara also contends the 
superior court erred in determin-
ing that Santa Barbara County was 
Karsai’s county of domicile immedi-
ately before the incarceration that 
preceded his commitment as an 
SVP, and Santa Barbara argues that 
the superior court failed to comply 
with statutory notice requirements 
before ordering Karsai’s release.

In the published portion of our opin-
ion, we conclude there is nothing in 
the SVPA that precludes a court from 
ordering the conditional release of a 
person committed as an SVP even 
though no fixed residence has been 
located for the person before his re-
lease.  We do not decide whether 

it was an abuse of discretion to re-
lease Karsai under the facts of this 
case because that question is not 
before us.  Instead, we decide only 
what we are called upon to decide 
by Santa Barbara’s writ petition, 
namely, that conditional release as 
a transient is not prohibited by the 
SVPA.

Given this conclusion, it bears not-
ing that the provisions of the SVPA, 
and the conditional release program 
under the SVPA, have been care-
fully designed to protect the public 
regardless of whether a person on 
conditional release has a fixed resi-
dence at the time of release.  Under 
the provisions of the SVPA, a person 
committed as an SVP can be condi-
tionally released only upon a deter-
mination by a court of law that the 
person will pose no danger to oth-
ers if under outpatient supervision 
and treatment in the community.  
That means that in every case in 
which conditional release is permit-
ted, it has been determined that the 
person released into the community 

will not be a sexually violent preda-
tor when provided with proper 
supervision and treatment.  More-
over, whether the person released 
into the community has a fixed resi-
dence, the conditional release pro-
gram involves “an intensive regimen 
of treatment and supervision” that 
includes “at least weekly individual 
contact, weekly group treatment, 
[and] weekly drug screening” and 
that can include “surveillance, poly-
graph examinations, anti-androgen 
therapy, Global Positioning System 
[tracking], increased supervision 
through random visits and Penal 
Code [section] 290 . . . community 
notification.”  Thus, even a transient 
participating in the conditional re-
lease program will be under near 
constant supervision.

It also bears noting that at any given 
time the number of persons condi-
tionally released into the commu-
nity following a commitment as a 
sexually violent predator is actually 
quite small.  As of July 2011, only 
717 persons had been committed as 
sexually violent predators since the 
advent of the commitment program 
in 1996.  (Assem. Com. on Appropri-
ations, Analysis of Sen. Bill No. 760 
(2011-2012 Reg. Sess.) as amended 
Aug. 6, 2012.)   Of this number, only 
eight were in the conditional release 
program as of May 2011.  (Cal. State 
Auditor, Sex Offender Commitment 
Program (July 2011) p. 9.) 

In the unpublished portion of our 
opinion, we reject Santa Barbara’s 
challenge to the superior court’s 
determination of Karsai’s county of 
domicile, as well as Santa Barbara’s 
notice argument.  Accordingly, we 
will deny Santa Barbara’s writ peti-
tion and dissolve the stay of the or-
der releasing Karsai as a transient 
into an outpatient program in Santa 
Barbara County.

l
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US District Court Judge Lawrence Karlton expressed 
his anger and concern recently during arguments in the 
state’s quest to regain control over mental health care for 
prison inmates.  The state engaged in “profound ethical 
violation” when state investigators interviewed prison 
inmates regarding their mental health without knowledge 
or presence of the prisoners’ attorneys, Karlton said.

Karlton did not rule on the state’s bid to take over mental 
health care for some 33,000 prisoners with serious mental 
disorders, but castigated the state attorneys for their conduct, 
indicting he found himself in a “unique” situation.  While 
required by law to rule on the state’s motion to terminate 
federal oversight of mental health care by April 7, Karlton 
was clearly troubled by the circumstances presented to him.

Inmate attorneys have asked Karlton to throw out 
declarations by some 50 experts made in support of the 
state’s request after the unannounced interviews and tours.  

Don Specter, head of the Prison Law Office said, “They 
(the state) interviewed our mentally ill clients without 
our knowledge about the case and then they used the 
evidence (obtained in the interviews to support the claim 
that conditions in the prisons have improved).”  Inmate 
attorneys say the interviews were done secretly, in spite 
of the legal requirement that the lawyers be present for 
every interaction between people working for the state 
and seriously mentally ill patients who have counsel.  
“They didn’t really explain to the mentally ill clients what 
the purpose of the interviews were, so the inmates had 
no idea who they were speaking to,” Specter continued.

Inmate attorneys including Specter and Michael Bein say 
they have no way of knowing which mentally ill inmates 
were surreptitiously interviewed, where, when or in what 
condition their clients were at the time of the interviews.  
“Here we have a mess,” Bien said. “I don’t know what 
records they saw. They haven’t shared what they saw.”

The attorneys want the want the declarations resulting 
from those interviews thrown out, while the state’s 
position was announced by newly-appointed CDCR 
Sec. James Beard, who opined, “In fact, when you go 
into a prison, there are no secrets in jail. The very first 
prison that someone goes in, everyone knows they’re 
there.”  Beard and Deputy Attorney General Patrick 
McKinney, maintain the state has made huge strides in 
recent years in improving mental health care in prisons.  

“What we’ve seen year to year is the system just getting 
better,” McKinney said, adding prisoners and their 
attorneys were seeking “a perfect system,” which is not 
necessary to California to meet the constitutional standards.  
However, inmate attorney Bein responded there is still 
evidence of “deliberate indifference” to proper mental 
health treatment including staffing problems and many 
institutions where clinicians offer mental health treatment 
to inmates locked in telephone-booth sized cages.

Karlton must rule on the state’s motion by April 7 and faces 
a series of options from throwing out the declarations 
obtained in secrecy and rejecting the state’s motion to 
ruling on the motion as presented with the declarations.  
Although he gave no indication on what his ruling would 
be the judge did inform state’s attorney McKinney that 
he viewed the manner in which the declarations were 
obtained as “a serious matter, a very serious matter”

IN THE COURTS 
STATE’S PRISONER INTERVIEWS ANGER FEDERAL JUDGE
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IN THE COURTS from pg 24
INMATE LIVES ON IN 

DEATH PENALTY SUIT
Several death row inmates in California are parties in a 
suit, filed in the name of a now-executed Arizona prisoner 
that challenges a state’s ability to use imported drugs 
as part of the death penalty process.  Arizona executed 
Daniel Cook last year, but not before Cook gave his name 
to a class action suit brought by inmates in several states 
claiming the Federal Food and Drug Administration 
(FDA) acted improperly when in 2010 it approved the 
importation by some states of foreign-made sodium 
thiopental for use in executions. 

The three member U.S. Court of Appeals for the District 
of Columbia Circuit recently heard oral arguments in 
the lethal injection drug case as part of a broader set of 
challenges to how executions are carried out.  The case 
affects 35 states and along the federal government that 
presently use lethal injection as a method of execution. 
The question revolves around the relatively common 
practice of using a three-drug protocol for executions; 
sodium thiopental as a general anesthesia, a second drug 
to paralyze the condemned inmate, and the last to stop 
the heart.

TWO FREED ON BASIS OF INNOCENCE

In the space of three weeks two California prisoners, one 
a lifer, were recently freed after courts and prosecutors 
agreed with the inmate attorneys; the men were in fact 
innocent of the crimes for which they were convicted.  
Ronald Ross, 51, 7 years into a life sentence for attempted 
murder and Johnny Williams, now 37, who served 14 years 
for rape, were exonerated by Alameda County prosecutors.

Ronald Ross was vindicated after a four-year battle by a team 
of volunteer lawyers who maintained Ross was the victim of 
questionable police work and lies by witnesses.  Following 
an investigation by their own prosecutors, Alameda 
County agreed the jury verdict should be thrown out.

A judge vacated Ross’ conviction and prosecutors 
indicated they would drop the original charge against 
him.  Williams was cleared via new DNA evidence 
following work on his case by the California Innocence 
Project.  Williams had recently been paroled while Ross 
was released from prison following the court action.
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IN THE COURTS from pg.25

When domestic manufacture of sodium thiopental 
ceased in 2009, many states switched to a different drug 
protocol.  Others, including California, began importing 
foreign made sodium thiopental for use in their execution 
protocol.  Still other states have changed their methods to 
the use of a single drug.  

Last year Gov. Jerry Brown CDCR officials to investigate 
change to a single drug.  According to CDCR spokesperson 
Terri Thornton that review is still underway.  “Every aspect 
of California’s lethal injection protocol is being litigated,” 
Thornton noted.  

Last year, when federal judge ruled last year the FDA 
should not have approved an imported drug for domestic 
use, California officials denounced the ruling as “contrary 
to law.” US Justice Attorneys responded that the “FDA 
exercises enforcement discretion in the context of drug 
importation in a range of circumstances, a practice that 
has repeatedly been brought to Congress’s attention,”

Attorney Eric A. Shumsky, partner in the law firm Sidley 
Austin LLP, is handling the case for the death row inmates 
pro bono.  He maintains the legal action is not another 

attempt to do away with the death penalty. “This case 
is not about halting executions, but about ensuring that 
illegal drugs are not used in carrying out otherwise legal 
executions,” he said.

In spite of some states now substituting other drugs for 
the fast-acting sedative sodium thiopental, the legal case 
is still in court and has the potential to affect agencies 
and concerns far apart from a drug’s use in the death 
penalty. “The case also is important because of what it 
means for federal agencies that disregard federal law,” 
Shumsky said. “Congress said clearly that drugs like these 
should be excluded from the country, but FDA claims to 
have unfettered discretion to let them in.”
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STATE ‘OVER-DETAINS’ MANY 
PRISONERS, SUIT CHARGES

A former California prison inmate is leading a class action 
suit in Los Angeles Superior Court charging the state 
is compounding the prison overcrowding by retaining 
prisoners in custody often years after their release 
dates.  Michael Posey, who 
served a sentence stemming 
from drug related possession, 
says he was ‘over-detained’ 
for as much as a year.

His suit, being handled by a 
Beverly Hills law firm, seeks a 
court order releasing inmates 
who should already be free and 
creation and implementation 
of a uniform state system 
to calculate correct release 
dates.  Posey says the state 
has been aware of the problem since 2008 and that 
evidence from the state’s own records that year showed 
that 594 inmates had been “over-detained,” when CDCR 
records for 2008 through 2012 show that 5,200 prisoners 
served longer sentences lawful, up to 3 years in excess.

Posey’s suit charges the CDCR uses a “non-uniform, 

arbitrary and capricious system of release date 
calculation,” which violates prisoners’ rights and puts 
the onus to identify and seek correction of the improper 
calculation on inmates, who, he notes, often lack the 
education, skills and resources to discover and remedy 
the problem.  Nor, he notes, does California have a system 
to identify or compensate those unlawfully detained.

The miscalculation of release dates, according to the 
suit, has resulted from dates not being recalculated 

in accordance with the law 
to take into consideration 
new court decisions or time 
earned credits.  Posey seeks an 
injunction, writ of mandate, and 
class damages for due process 
violations, wrongful detention, 
false imprisonment, negligence, 
and constitutional violations. 

The continuing misuse of release 
dates continues to cause not only 
unlawful detention of individual 
prisoners, but excessive financial 

costs to the state, where costs to maintain the average 
inmate in a California prison for a year is upward of $44,000.  
Such expenses and constitutional violations could be 
avoided, according to Posey, if the state were to properly 
follow the terms of imprisonment fixed by law and correctly 
calculate the  “minimum and maximum release date with 
the application of all appropriate credits pursuant to law.”
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Update April 5, 2013

For months now California Governor Jerry Brown has loudly 
and confidently maintained the state and CDCR is capable 
and ready to retake control of prison health and mental 
health care, going so far as to maintain the current prison 
health care system is “gold standard”.  On April 5 federal 
judge Lawrence Karlton gave the governor a vigorous and 
unequivocal smack down when he found the level of mental 
health care provided for the more than 40,000 mentally 
ill inmates in California prisons suffers from “ongoing 
constitutional violations” and cannot be left in care of the state.

Karlton cited several specifics, including continuing 
systemic failures, an increased suicide rate among inmates 
and the failure of the state to hire and keep sufficient 
staff and provide timely care.  While Brown and CDCR 
spokesmen promised to appeal the judge’s decision to the 
US Supreme Court, Karlton’s decision, rendered in 68 pages 
of castigation of the CDCR and the state, is a blow not only 
to Brown’s efforts to take back supervision of mental health 
care, but also will no doubt impact the Governor’s similar 
plans to extract the state from the requirement of a 3 
judge federal panel to reduce the  inmate population level.

The only joy for the state in Karlton’s ruling was the judge’s 
recognition that the state had made gains in mental health 
treatment since the inception of the suit in 1991.  But those 
improvements, Karlton decided, would be undone if the 
CDCR once again became solely responsible for that care.  

“Systemic failures persist in the form of inadequate 
suicide prevention measures, excessive administrative 
segregation of the mentally ill, lack of timely access to 
adequate care, insufficient treatment space and access 
to beds, and unmet staffing needs,” Karlton wrote.   
“Further, based on defendants’ conduct to date, the 
court cannot rely on their averments of good faith as a 
basis for granting termination. There is overwhelming 
evidence in the record that much of defendants’ progress 
to date is due to the pressure of this and other litigation.” 

Karlton also addressed the interviewing of mentally ill 
inmates by state-hired experts without the knowledge 
or consent of attorneys representing the inmates in 
the class action suit.  The judge had earlier signaled 
his displeasure with the actions of state attorneys and 

their representation of those interviews as harmless 
and indicated he might throw out the multiple ‘expert’ 
opinion reports generated as a result of the interviews 
and that were presented by the Attorney General’s office 
as documents in support of their attempt to get federal 
supervision of mental health care lifted (see ‘State Prisoner 
Interviews Anger Federal Judge’ elsewhere in this issue).

As part of this ruling Karlton did indeed decide to throw 
out all the ‘expert declarations’ that were product of the 
controversial interviews, interviews the judge characterized 
as “tainted”  and took the department and the state 
government to task for their actions.  “The court thus 
believes that it is entirely proper to strike these expert 
reports and not consider them in connection with this 
motion.”  A few sentences later Karlton again showed the 
depth of his displeasure with the interview process, noting, 
“In sum, the court finds that defendants violated their 
professional duty and the plaintiffs were prejudiced thereby.”  

Continuing to express his anger with the actions of the 
state’s attorneys Karlton noted, “Given all the above, it is 
clear that plaintiffs were prejudiced.    Defendants’ assertion  
that  this  conduct  was “harmless” is plainly belied by the 
expert reports themselves, which  directly  use  these  tainted  
interviews  against  the interviewees in this termination 
motion.  However, the defense experts made no attempt 
to hide the fact of interviews – after they had occurred.”

His discussion of the controversial interviews ends with a 
footnote: “In the absence of unfair advantage, it may be that 
the 23 possible ethics violations here are best left to be dealt 
with by the California Bar.  See Continental Ins. Co. v. Superior 
Court, 24, 32 Cal. App. 4th 94, 111 n.5 (1995).  In addition, the Clerk 
is directed to deliver a copy of this order to the State Attorney 
General, to ensure that she is made aware of the conduct.”

POLITICS

JUDGE KARLTON TO BROWN: 
68 PAGES OF NO
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THAT’S NOT OUR BUSINESS…..

Life Support Alliance Education Fund (LSAEF) assumed publication of California Lifer Newsletter (CLN) nearly a year 
ago, in April, 2012.  Prior to that time CLN had been published by its original founder, 

Donald ‘Doc’ Miller, a former lifer,now paralegal consultant.

We did not, however, assume all the responsibilities and services for lifers that Don Miller provided and continues 
to provide.  In particular, many prisoners had become used to sending postage stamps to the CLN address to be 

exchanged for cash, packages or other items. That business, Cash for Stamps, continues in business 
under Donald Miller at the old CLN address, PO Box 687, Walnut, CA. 91788.

  
In an effort to clear up some confusion here again are the parameters of what

 Life Support Alliance and Life Support Alliance Education Fund can provide to prisoners.

 We provide support, education for lifers and their families, advocacy both in the legislature and with the CDC/BPH. We publish 
California Lifer Newsletter every other month and Lifer-Line newsletter every month.

- We do not exchange stamps for cash; we are not Cash for Stamps. Nor do we sell copies of DOM or Title 15, legal paper or provide     
  legal services.
 -We do lobby for and against proposed laws and regulations, depending on their impact to the lifer population. We observe parole     
  hearings, speak at parole commissioner confirmation hearings, and meet with legislators and department officials regarding a myriad    
  of issues.
 -We do not write individual support letters, nor do research on an inmate’s individual issue, file or advise on how to file petitions to  
  advance hearings or for sentence reduction under three strikes. We are not attorneys and provide no legal representation or advice. 
 -We do send back issues of previous CLN issues for a charge of $6 per issue; however, we will not provide more than 2 back issues per  
  year. 
 -We do not order packages for prisoners, provide pen pal service or contact prisoners’ relatives on their behalf. 
 -We do provide lifers and their families with free information on lifer attorneys and university law schools offering legal help, make  
  suggestions on actions to take to further chances of being found suitable for parole and other similar information. We strive to publish  
  all information in Lifer-Line and/or California Lifer Newsletter, but prisoners and family members are welcome to contact us by phone,  
  email or letter with questions and concerns.

California Lifer Newsletter is available by subscription at a rate of $30 per year for prisoners. We accept money orders, checks, 
trust withdrawals or stamps in payment for subscriptions. All subscription payments for CLN should be sent to PO Box 277, 
Rancho Cordova, CA. 95741. Those paying by stamps should remit 6 full books of Forever stamps. Lifer-Line newsletter is 
available every month. If you have a friend or relative on the outside who can receive Lifer-Line by email to print and mail to 
you, that is our preferred method of deliverance.

While stamps may be used to pay for a CLN subscription we will not exchange cash for stamps and any letters containing 
stamps not meant for subscription payment will be returned to the sender.  If you have an issue involving stamps sent for cash, 
please address your inquiries to the Walnut, Ca address above, with the envelope addressed to Cash for Stamps.  

At present we have more requests for Lifer-Line than we have volunteers to accommodate the printing and mailing, so there is 
currently a waiting list. If you are presently receiving the newsletter from someone other than a friend or family member and it 
is possible for you to receive it from family, please request they email us at lifesupportalliance@gmail.com, notify us they will 
be taking over the responsibility of getting the newsletter to you; we will add their name and email to our list and remove your 
name from our volunteers’ lists. Thank you
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Prison officials charged with reaching and maintaining 
constitutional standards of health and mental care for 
prisoners “are honest, hardworking employees trying 
to do a job,” while the experts, federal overseers 
and inmate attorneys who maintain the state has 
not yet reached that constitutional standard are just 
“collecting their hourly rates,” Gov. Jerry Brown 
told the Sacramento Bee recently.  Shortly before 
the March 27 oral arguments before federal Judge 
Lawrence Karlton (see “State Prison Interviews Anger 
Federal Judge” elsewhere in this issue) Brown vented 
to two Sacramento Bee reporters his frustration with 
the on-going legal battles regarding prison healthcare.

The Governor maintains prison 
health and mental care has now 
reached the constitutional level 
and the state is equipped and able 
not only to re-assume responsibility 
for that care, but to maintain it at 
the constitutional level.  Views on 
this differ, as prisoner attorneys 
and many experts maintain that 
constitutional standard has not 
yet been achieved and further 
question whether the state has 
the intent, let alone the ability, to 
maintain that standard, if ever met.  

While Brown admitted the level 
of care had been a problem in 
the past, he claimed the state 
has made great progress, fueled by realignment that 
has shifted many low-level, nonviolent offenders to 
the counties. In-state prison inmate population levels 
have dropped from about 150,000 in 2009 to about 
119,000 today.  California has been ordered by the 
federal court to reduce the prison inmate population 
to about 110,000 by the end of the year.  The 33 prisons 
have a design capacity of about 80,000 inmates. 
 
“Deliberate indifference is the constitutional standard, 
and that’s not present in today’s prisons in California.  
We are committed to keeping it that way, and it’s not 
plausible to say otherwise,” Brown declared.  “I’m not 
arguing that the system was not seriously dysfunctional 

in years past.  But that time is behind us. We’ve 
invested a massive amount of resources. Realignment 
is bringing the inmate population down,” he continued.  
“People who say prison officials are willfully looking 
on as inmates commit suicide are so far removed 
from reality they are not credible. They are wrongly 
accusing civil servants who are honest, hardworking 
employees trying to do a job,” the Governor claimed.    

Prisoner attorneys and advocates have a different 
view of the situation, noting the prisons are still over 
capacity and mental health care, most especially 
those programs and personnel aimed at reducing 
inmate suicides are still inadequate and non-uniform. 

Michael Bien, lead attorney for 
inmates commented, “I wish 
the governor was right.  That 
would mean a success for me.”  

Brown contends that over 
the 23 year life of the mental 
and health care lawsuits the 
prison health care budget has 
soared from $700 million to $2 
billion.  “That money is coming 
out of the universities; it’s 
coming out of child care. It’s a 
situation you wouldn’t dream 
anyone would want,” he 
maintained. “I have no doubt 
that if we can get this (the 
prisoner lawsuit) back before 

the (U.S.) Supreme Court, it will agree.” 

Commenting on the plethora of experts from both 
sides who have over the years offered opinions on 
the care and constitutionality of the California prison 
system Brown snapped, “These people are collecting 
their hourly rates, flying out here to do whatever it is 
they do, eating peanuts and watching TV on the plane.  
When they get here, their usual hourly rate kicks in 
again. These guys are just rolling.”  Brown did not 
indicate whether he exempted his newly-appointed 
CDCR Secretary, Jeff Beard, from this characterization; 
Beard was one of the paid experts who affirmed 
the inadequacies of the California prison system.

BROWN CLAIMS NO
 ‘DELIBERATE INDIFFERENCE’ 

IN HEALTH CARE
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Late last year Life Support Alliance (LSA) complied 
and published an analysis of those factors of a crime 
that appear to trigger Gov. Jerry Brown to reverse 
a grant of parole given in 2011.  Though the reasons 
stated in each reversal are relatively predictable and 
will be discussed further, what factors appear to peak 
the indignation, ire and animosity of the governor 
may be more predictive of whether an individual 
grant of parole is reversed than the reasons stated.

Analysis of the Governor’s parole reversals for 2012 
reveal not much has changed.  Victim morphology, or 
the characteristics of the victim(s) appear to be the 
number one factor in Brown’s decision to reverse.  Last 
calendar year Brown reversed 91 grants of parole and 
modified two others, or about 20% of all grants issued.  

Keep in mind, however, the governor cannot unilaterally 
reverse every parole grant made the Board of Parole 
Hearings.  By state law, the governor is allowed to 
reverse a parole board grant for any prisoner convicted 
of first or second degree murder.  Other crimes netting 
life sentences may be referred by the governor to 
an en banc review of the entire parole board, but 
only 187 PC violations can be reversed by Brown.  

Once again the Governor held his highest reversal rate 
for those inmates who had been convicted of killing a 
vulnerable or at risk victim: female, disabled, elderly, or 
a child.  Those whose crimes included multiple victims 
and/or when children were present at the time of the 
crime, whether they sustained any physical harm or not, 
were also singled out.  More than half the parole grants 
reversed by Brown involved a crime where the victim(s) 
fell into one of the above categories. In many cases the 
Governor seems particularly incensed that the crimes 
occurred in the victims’ homes, locations where he opined 
the victims should reasonably have expected to be safe.

Gang involvement, either at the time of the crime or 
in prison-related gangs, also was a predicative factor 
in reversals.  Even when a prisoner had renounced 
gang involvement more than 20 years ago Brown 
found any such participation while in prison reason 
enough to say no.  Crimes in which victims were 
tortured or suffered mutilation before or after death 
also brought sharp comments and reversals of grants.  
And, as might be suspected, in those cases where 
victims’ relatives peppered the Governor with what 
he characterized as “heartfelt letters” of opposition 
Brown often found reason to kill the parole date.

Theoretically, of course, any governor must have valid 
reasons for reversing the work of his own Board of 
Parole Hearings, and Brown and his legal staff made 
the effort to articulate his reasons.  But in what is 
beginning to sound like re-run of board decisions from 

the recent past, the governor seems to be relying 
heavily on such nebulous and undefined “reasons” 
as “unsupportive psychological evaluation,’ non-
credible explanations of event and that old favorite, 
lack of insight, or as Brown refines, it, lack of “optional 
insight.”  The governor also throws in some curves of 
his own making, suggesting in several cases that since 
the prisoner was involved in the (“horrific”) life crime 
at a young age (juvenile) he might somehow be more 
likely to commit another offense.  Even after 20-30 years.

Insufficiently treated or addressed mental issues, in 
Brown’s opinion, are another cause to be leery of 
granting parole.  The Governor cites several times his 
concern that these mental issues have not been properly 
addressed or treated, but offers no suggestions as to how 
the lifer is to obtain any more/ better mental treatment.  
Except of course, that Brown wants to remove prison 
mental care from oversight of the federal government.  

Continued expressions of innocence brook no quarter 
from the Governor, who labels these as ‘non-credible’ 
explanations of how a crime took place. Brown may also 
need a remedial course in semantics, pointing out several 
instances where psych evaluations have indicated a 
moderate or medium risk of recidivism, levels the governor 
calls “elevated.” He also seems to be heeding a new 
trend in BPH hearings, citing information contained in an 
inmates’ confidential files as reasons to reverse grants. 

Indeed, in one instance Brown was so agitated about 
alleged gang and drug involvement speculated in the 
inmate’s confidential file he not only reversed the 
parole grant, but ordered prison officials to conduct a 
complete investigation into the confidential allegations 
and make a complete report to him prior to the inmate’s 
next parole hearing date.  The Governor, however, is a 
bit more forthcoming on the nature of such confidential 
information than the parole panels, who often blind-
side prisoners and their attorneys with the use of 
confidential information as reasons to deny parole.

The Governor plays no favorites when it comes to 
taking away parole dates.  Women comprise about 5% 
of the state’s prisoners and nearly 6% of the 2012 parole 
reversals.  And proving wrong the adage about lightening 
not striking twice, in 2012 Brown reversed snatched 
freedom from two prisoners for the second time.

In two instances, however, Brown acknowledged the 
outstanding efforts of inmates who received grants of 
parole but for whom term calculations put release dates 
far in the future.  In both cases Brown modified those dates, 
cutting 5 years each off the calculated term, allowing 
for one to be released in 2014 and the second in 2017.

VICTIMS REMAIN #1 TRIGGER FOR 
GOVERNOR REVERSALS

POLITICS from pg. 31
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    POLITICS from pg 32

BROWN BOWS TO PRESSURE, 
REVERSES LIFER’S PAROLE GRANT

As we reported previously, there are several particulars of 
a crime that appear to trigger Gov. Jerry Brown to reverse 
the parole grants of lifers. Among these are high notoriety 
crimes, elements of torture and instances in which the 
victims’ families contact the governor to oppose the release.

All these factors came into play recently when Brown 
reversed the parole grant of Bruce Davis, a former 
Manson Family member who, for a second time, 
was granted a parole date last October. LSA had an 
observer in attendance at the Davis hearing, indeed 
there were five other observers at the hearing including 
two Victims’ Services observers, not to mention a pair 
of ‘victims’ next of kin representatives,’ about whom 
more later.  Knowing the victims’ representatives 
who appeared at the hearing would appeal to the 
governor we urged our members to write to Brown 
taking the opposite tack: supporting Davis’ release.

Many of our supporters responded 
to our request and we did indeed 
mount a credible campaign in 
support of Davis. However, 
the combination of the above 
factors and the possibility, if not 
probability, that had Brown allowed 
Davis to be released the howl from 
victims groups would have shaken 
the capitol dome, proved too 
much for the Governor’s fortitude.

After the usual recitation of the 
details of the crime Brown, while 
acknowledging Davis “has made 
efforts to improve himself while 
incarcerated,” concluded the 
“negative factors demonstrate he 
remains unsuitable for parole.” 
Those “negative factors’ for Brown 
boiled down to his conclusion that 
Davis does not take full responsibility 
for his part in the crimes
.
Brown noted the most recent BPH panel, chaired by 
Commissioner Jeff Ferguson (who has the lowest grant 
rate percentage of the currently sitting commissioners) 
found Davis suitable “based on his remorse and insight, 
educational achievements and self-help programming, 
vocational training, age, discipline-free behavior, 
psychological reports and parole plans” [Editor’s note: 
it appears there was nothing the parole board found 
unsatisfactory].  As mentioned previously two self-billed 
‘victims’ family representatives’ were present, both of 
whom read lengthy statements from various ‘next of kin’ of 
the victims.  Both these particular victims’ representatives 
have made a virtual career out of such appearances, 
showing up at various hearings, especially those of 

rather high profile prisoners which gender publicity. 

As part of Davis’ parole package his attorney submitted 
a letter from siblings of one of the victims of his crime, 
indicating they believed in Davis’ rehabilitation and 
reformation and did not oppose his parole.  One victim 
representative (notice these individuals were not in any 
way actually related to the victims) then read a letter 
from a cousin of that same victim, who opposed parole 
for Davis.  The second victim representative, again no 
relation to the prisoner, read a letter from the former 
wife of the second victim.  The ex-wife, long divorced 
from the victim prior to his death, estranged from him 
in life and living out of state, claimed she was fearful 
that Davis would seek her and her adult daughter out 
if he were released.  It appeared, however, that few 
people even knew who or where this former spouse 
was, prior to her letter being presented at the hearing.

The full house of observers at the hearing included the 
aforementioned victims services representatives (whose 
job it is to escort the victims’ representatives to and fro), 
a member of the local press, the institution’s litigation 
coordinator and another observer identified by name 

but not association.  This, in 
addition to the commissioner, 
deputy commissioner, inmate 
attorney, DA and a rotation 
of correctional officers 
throughout the lengthy hearing.

Commissioner Ferguson went to 
great lengths and pains to ensure 
the hearing was conducted in 
full compliance with applicable 
law, even declining to ask certain 
questions of Davis proposed by 
the DA but judged by Ferguson 
not to fall into the ‘clarifying’ 
category allowed of the DA 
by law or that he felt had no 
probative value at the hearing.  
The hearing was, by all standards, 
extensive and comprehensive.  
That, however, extensive and 
comprehensive as it was, was not 
enough to placate the Governor.

In the closing paragraph of his 6 page letter of reversal 
Brown pontificated that “the evidence I have discussed 
shows why he currently poses a danger to society if 
released from prison.” This, despite the fact that the 
only evidence discussed dealt with the 30+ year old 
crime; very little evidence of Davis’ rehabilitation and 
remarkable gains while in prison were discussed by Brown.

While Democrat Brown has reversed far fewer lifer parole 
grants than his Republican predecessor Schwarzenegger, 
the circumstances of many of those reversals call into 
question the ultimate fairness of the Governor’s actions 
and show once again why we must be continually vigilant 
and persistent in seeking fair consideration for lifers.
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Although two recently introduced 
legislative bills that would have 
particularly egregious effects on 
prisoners have been withdrawn 
from consideration by their authors 
(see “Increased Restitution, 
Med Parole Bills Dead for Now” 
following this article), there are 
still a list of particularly damaging, 
and even some helpful bills up for 
consideration by California elected 
officials this session.  Herewith is a 
list of the most pertinent pieces of 
legislation that potentially will affect 

lifers and other prisoners, should they be passed and signed 
into law.  Other bills may come up and these bills amended as 
this legislative session proceeds and we will be watchful for 
those changes.

AB 2 (Morrell, R-Rancho Cucamonga) would send those 
required to register as sex offenders and who fail to do so while 
on parole or postrelease back to state prison for that violation. 

AB 68 (Maienschein, R-San Diego) would require notification 
to the last county of legal residence, the county of commitment 
and the county of potential parole to be notified when a prisoner 
is being considered for medical parole.  This is a minor change, 
including for the first time the county of last legal residence 
as well as the county of commitment and county of proposed 
parole.

AB 222 (Cooley, D-Rancho Cordova) would return prisoners 
convicted of certain classes of crimes to state prison rather 
than community correctional facilities.  This bill would apply to 
those with a sentence enhancement for selling, possessing or 
transporting excessive quantities (more than one kilogram or 
30 liters) of cocaine, heroin or methamphetamine.

AB 494 (M. Perez, D-El Centro) addressed inmate literacy 
programs that are designed the CDCR’s education plans reach 
their literacy goals for inmates. It would require the department 
to offer academic programming throughout the individual’s 
period of incarceration to increase reading ability and general 
education requirements.

AB 601 (Eggman, D-Stockton) this bill would authorize courts, 
upon petition, to revoke parole and return to state prison for a 
period not to exceed one year. Persons convicted of specified 
felonies and would require the Legislative Analyst’s Office, to 
produce a report by Jan 1, 2015 evaluating the criminal justice 
realignment.

AB 999 (Bonta, D-Oakland), the “Prisoner Protections for 
Family and Community Health Act,” notes that under existing 
law sodomy in prisons is a criminal act and would require the 
CDCR to to develop a 5-year plan to extend the availability of 
condoms in all California prisons. Starting on January 1, 2015, 
no less than 5 prisons each year would be incorporated into the 
program and would require the comprehensive plan to include 
every prison in the state by the final year. 

AB 1019 (Ammiano, D-San Francisco) would require the CDCR 
to set  goals for vocational and  career technical  education  and 
to establish factors that are required to be taken into account 
when establishing a career technical education program, 
including the demand for the skills being trained and the 
availability of employment in those fields. The bill would require 
the department to develop standards and criteria for evaluating 
the effectiveness of career technical education programs with 
review by the California Rehabilitation Oversight Board.

AB 1119 (Hagman, R-Chino Hills) would require CDCR to 
establish a 3-year post-release reentry pilot program, using 
an existing Sacramento area-based parole reentry program 
as a model, in 3 additional counties to provide comprehensive, 
structured reentry services for offenders released from state 
prison. The Counties of San Bernardino, San Joaquin, and San 
Mateo would participate in the pilot program, and would provide 
the participants for the pilot study. The pilot program would end 
on Jan. 1, 2018.

SB 57 (Lieu, D-Redondo Beach) would require those sex 
offenders required to wear a GPS device and who have 
removed or disabled that device to be returned to state prison 
for terms of 16 months, 2 or 3 years.  Because this bill increases 
the punishments or penalties provided in Proposition 83, this bill 
would require a majority vote.

SB 260 (Hancock, D-Oakland) would require a court review the 
sentence of a person who was under 18 years of age at the 
time of an offense and was prosecuted as an adult after the 
person has served 10 years in prison for possible suspension 
or stay all or a portion of the sentence, reduce the sentence to 
any sentence that could lawfully have been ordered at the time 
of the original judgment, or both reduce and suspend or stay all 
or a portion of the sentence. It would permit additional review 
only in the event of a change in circumstances that is proven by 
a preponderance of the evidence. The bill would not apply to a 
person sentenced under specified provisions or LWOP.

SB 618 (Leno, D-San Francisco) would extend existing 
provisions allowing those falsely imprisoned in state prisons to 
file claim for pecuniary injury sustained through the erroneous 
conviction and imprisonment, to those incarcerated in county 
and city jails.
SB 710 (Nielsen, R-Rocklin) would require all persons released 
from prison on and  after January 1, 2014, to be subject to 
parole supervision by the CDCR and BPH for a minimum period 
of 3 years. The bill would require the exclusive jurisdiction over 
the supervision and revocation of parole.  For crimes committed 
on or after January 1, 2014, the bill would set a minimum of 3 
years and maximum of 5 years parole for all life crimes other 
and 187 PC convictions, and a minimum of 3 and maximum 
of 4 years for all other crimes. The bill would also require 12 
consecutive months of parole supervision without violation 
before discharge could be approved and the development of 3 
violator adjustment centers.  

2013  LEGISLATIVE OUTLOOK - SO FAR
POLITICS from pg. 33



         Volume 9   Number 2 #50        April 2013CALIFORNIA   LIFER   NEWSLETTERTM

35

INCREASED RESTITUTION, RESTRICTED 
MED PAROLE BILLS DEAD

Life Support Alliance (LSA), in party with our quick acting 
supporters and smattering of other advocacy groups, was 
instrumental recently in killing two nasty and vengeful 
bills proposed at the start of the legislative session.  AB 
423 (Torres) and AB 353 (Brown) were pulled by their 
authors in late March from consideration this session.

AB 423, by newbie assemblywoman Norma Torres of 
Chino (D), perhaps the most vindictive piece of legislation 
proposed in a few years, would have allowed the CDCR to 
seize up to 80% of funds in a prisoners’ trust account or 
paycheck if that prisoner was assessed restitution.  Add on 
the 5% the CDCR charges for “administrative” costs and it 
became obvious that there would be little left in an inmate’s 
account for canteen, stamps, or toiletries.  Additionally, 
Torres’ bill proposed to remove the exemption that allowed 
monies in an inmate’s account earmarked for family 
visit provisions from being subjected restitution holds.

LSA met in mid-March with Torres’ staff and the ‘sponsor’ 
of the bill (a sponsor is the entity or group that suggests 
the bill to the legislator, in essence, the real author of 
the bill), who, to no surprise was Crime Victims United 
(CVU).  The CVU representative blithely informed us that 
her “constituents” wanted to usurp 100% of any funds an 
inmate might earn or his family contribute to his welfare, 
but that calmer heads had prevailed and CVU was willing 
to settle for “only’ 80%”.  Kind hearts and gentle people.

Torres’ staff was eager to reach what they hoped would be a 
compromise, wherein they could make enough changes to 
the proposed legislation that LSA, and other groups, would 
be, if not supportive, at least neutral.  Well, that wasn’t going 
to happen.  In no way could LSA or any advocacy group 
worth its salt ever have been neutral on such a proposal.

We pointed out to the assemblywoman’s staff a few 
salient details:

    -This would be a dis-incentive for inmates to hold jobs
    - Paying jobs in the prisons were few and far between  
       for lifers and the pay at slave wage levels, roughly 8  
       to 95 cents per hour.
     - Seizing all an inmate’s available funds would spell  
       the end of the Inmate Welfare Fund and canteen   
       operations in prisons, as these are run with monies  

         from the Inmate Welfare Fund collected from   
         canteen purchases and other prisoner and family  
         expenditures.  This of course could result in   
         several free-staff workers losing their jobs.
      - Seizing money for family visits could result in a   
          reduction of those visits, one of the least  
         expensive and most effective rehabilitation tools                    
available to the department
 
It would be primarily the families of inmates who bore the         
brunt of this bill, as many prisoners receive the bulk of 
their trust fund deposits from family members. This would 
merely shift the financial burden to the families, thereby 
creating yet more victims.

The response from Torres’ office and CVU was, “too bad.”  
In their rush to make crime victims “whole” by collecting 
fines assessed against prisoners the author and sponsor of 
AB 423 said forthrightly they were not concerned that such 
usury confiscation of prisoner funds might necessitate 
family member to choose between supporting their loved 
one in prison with occasional deposits on trust funds and 
obligations to the family remaining at home.  Should these 
choices cause family splintering, Torres et al were clearly 
not only unconcerned, they felt it was just another form of 
deserved punishment.

Our members and supporters responded to our call to 
action and set a flurry of opposition letters, emails and 
calls to the offices of not only Torres, but those of all 
members of the Assembly Public Safety Committee.  Within 
two days Torres had pulled the bill from consideration.  

POLITICS from pg. 34
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Another nasty piece of proposed legislation came 
from the office of another first term Assemblywoman 
Cheryl Brown, (D)-San Bernardino. (see a theme here?  
newcomers to office are eager to say they “introduced 
and passed a bill”...so saavy groups descend upon them 
such as CVU and CCPOA or law enforcement)  Brown’s 
bill, brought to her by law enforcement agencies, would 
have prevented anyone convicted of 
the killing of a police officer from being 
considered for medical parole, no 
matter how dire their medical condition 
or how costly their care to the state.  

The purpose of medical parole, enacted 
in 2010, was to save the state millions 
of dollars by allowing those inmates 
suffering from a terminal illness and 
only a few months to live and/or 
those permanently incapacitated to 
be released from official custody. This 
‘parole,’ of course, had no effect on 
their dire medical conditions but it did 
allow the state to do two things that 
accounted for a drastic reduction in 
the costs of their care.  First, those 
medical costs could now be spread 
across several agencies, not just the 
CDCR and secondly, if they were no 
longer officially in custody the need 
for round the clock armed guards at whatever medical 
or long-term care facility they were housed was gone.  

When he proposed medical parole, Sen. Mark Leno 
(D-San Francisco) noted the parole of prisoners in these 
situations would have no negative impact on public safety, 
as these individuals were unable to engage in virtually 
any act, let alone criminal ones, but medical parole would 
have tremendous positive impact on savings to the state 
coffers.  But even with those perimeters the Board of 
Parole Hearings has been reluctant, at best, to grant 
medical parole, even, in one case, to a prisoner who was a 
quadriplegic as a result of a prison stabbing.  Their rational, 
in that case?  Because he could still speak, he could be 
verbally abusive to his care givers and could maybe, possibly, 
conceivably, talk someone into committing a crime for him 
(although we are unsure why this couldn’t also happen 
inside).  This same prisoner, denied medical parole by the 
BPH, was later granted that medical parole via the courts.

But back in Assemblywoman Brown’s office, the 
possibility that one, perhaps a handful of prisoners 

convicted of killing police officers could one day maybe 
be even considered for medical parole was more than 
the bill’s sponsors could bear to contemplate.  Hence 
the introduction of AB 353, which would have prevented 
those prisoners from ever being considered for this 
parole, thereby assuring that, should any of them develop 
a terminal or incapacitating illness, the soaring costs of 
their care and 24-hour chaperoning by CCPOA members, 

would be borne entirely by the state of California. 

No matter that they might be comatose, unable to move 
or even communicate, if they were convicted of killing a 
police officer, the state would be bound to keep them in 
custody and pay all the costs, simply to make sure they 
died in state custody.  So it would appear that this bill is less 
about what is good for public safety and the state budget 
than additional, continual punishment and vengeance.

In talks with Brown’s staff, LSA gleaned that this new 
legislator was approached by the bill’s sponsors with what 
they lead her office to believe would be an easily passed, 
non-controversial bill.  Not so.  In our talks with the staff we 
expressed our concerns and opposition to the bill, laying out 
not only the inhumane and vengeful nature of the proposal, 
but the unnecessary costs it would put on the state.

That was on Monday.  On Wednesday Brown’s office advised 
LSA that the bill had been withdrawn, indicating the hoped 
to make it ‘a two year bill,’ meaning they may introduce 
the legislation again next session.  We will be ready.
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 VICTIMS SERVICES NO LONGER 
ACCEPTING APOLOGY LETTERS

Until recently lifers, as part of their rehabilitation efforts 
and in line with making amends, were encouraged by their 
attorneys & the Board of Parole Hearings to write a letter of 
apology to their victims’ family members. Since it is never a 
good idea for a prisoner to attempt to contact the victims’ 
family, lifers were directed to send their apology letters 
to the Office of Victims’ Services (OVS) in Sacramento.

The OVS would, in turn, send a letter of acknowledgement 
to the lifer which he/she could include in his/her parole 
packet. This letter was proof for the board that the 
lifer had made an attempt to make amends, all the 
while protecting both prisoner and victims’ family from 
unwanted and ill-advised direct contact. The apology 
letters themselves were forwarded to victims only if 
they were registered with OVS and had indicated they 
would be receptive to receiving such communication.

Now, however, due to budget cuts, this avenue has been 
closed. LSA spoke with an OVS representative recently 
after hearing reports that lifers were no longer getting 
the acknowledgement letters. As reported to us, OVS had 
been using 6 student interns to process the apology and 
acknowledgement letters. Due to recent budget cuts all those 
intern positions were eliminated, leaving OVS with only 3 
non-paid interns who have remained working on a volunteer basis.
That trio of volunteers is now spending their time returning 
apology letters from lifers to the senders, with a letter stating the 
service is no longer available. Reportedly, the letter also suggests 
the lifer include the letter in their parole packet to the board.

Our suggestion is to be wary of doing so and consult your 
legal counsel. Apology letters that have come into the 
hands of the participating DAs and/or parole panel have 
often been used against the prisoner, with opposing 
parties criticizing the language, statements and content of 
such letters. Whatever the individual’s decision regarding 
including apology letters in the packet, please be aware the 
acknowledgement process is no longer available to lifers.

REMORSE; REAL OR FAKE

A team of Canadian psychologists have suggested they may 
have identified clues to helping judges and parole board 
members identify when a prisoner is truly remorseful and 
when he/she is simply faking it.  A team of clinicians lead by 
Leanne ten Brinke from the Centre for the Advancement 
of Psychology and Law (CAPSL), University of British 
Columbia and Memorial University of Newfoundland 
in Canada suggest that those who fake remorse show 
a greater range of emotional expressions and swing 
from one emotion to another very quickly (known as 
emotional turbulence) and speak with more hesitation.

Their study, published in 
Springer’s journal Law 
and Human Behavior, 
analyzed nearly 300,000 
photo frames showing that 
participants who displayed 
false remorse displayed 
more of the seven universal 
emotions (happiness, 
sadness, fear, disgust, anger, 
surprise, and contempt) 
than those individuals who 
felt true remorse.  The 

facial, verbal and body language of those participating 
in the study were analyzed and emotions grouped 
into categories of positive, negative and neutral.  
Their conclusion was that those feeling true remorse 
did not vacillate rapidly between positive and negative 
emotions, but rather first went through a bridging 
period of neutral feelings.  Those who were not truly 
remorseful also tended to exhibit more hesitations in 
their speech than those in who the remorse was real.  

“Our study is the first to investigate genuine and falsified 
remorse for behavioral cues that might be indicative 
of such deception. Identifying reliable cues could 
have considerable practical implications -- for example 
for forensic psychologists, parole officers and legal 
decision-makers who need to assess the truthfulness 
of remorseful displays,” the report concluded.

So as always, it’s not just what you say, but how you 
say it that matters. Parole Board members have long 
remarked that prisoners often say the right words, 
but the board often feels those expressions are less 
than genuine if the words are the same ones used in 
countless books and study classes.  Commissioners always 
want prisoners to recount their remorse, insight and 
amends in their own words, not parroted from script.
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This has long been a concern for advocates, who are 
aware, as the board should be, that many prisoners have 
difficulty articulating their feelings, especially when under 
pressure, and what could be more stress-inducing that a 
parole hearing?  In the crush of the moment if an individual 
reverts to the phrases learned in self-help programs, rather 
than new words, this should not be considered proof of 
less than sincere feelings.  Similarly, facial expressions and 
speech patterns are not proof of genuine emotion or lack 
of.  Is it possible to always successfully analyze whether a 
smile is a nervous reaction or an inappropriate response?  

The above study serves as one more reminder to prisoners 
that at hearings an individual’s presentation, what 
psychologists term ‘affect,’ is often an important part 
of the picture the board sees.  Toward that end, the best 
advice remains that from several attorneys and prisoners 
who have successfully paroled; prepare in advance, be 
genuine, consider all questions before answering and be 
aware that it is more than words that leave an impression.

LONG DENIALS, SUICIDE 
AND REHABILITATION

In what may be the first learned paper on corrections 
issues to include logarithms and algebraic calculations, 
professors at Simon Frasier University concluded that 
“inmates with long sentences are not motivated to 
rehabilitate if their parole eligibility is a long way off.”  In 
the Journal of Law, Economics and Organization, a report 
entitled “Rehabilitated or Not: An Informational Theory 
of Parole Decisions,” by a trio of economics professors 
puts forth the premise that long denials of parole could 
in fact work against rehabilitative efforts for prisoners.

Likening parole to the carrot and imprisonment to the 
stick, the report notes “if we make the carrot smaller 
by telling prisoners with long sentences that we’re also 
lengthening the time of their parole eligibility, then 
we destroy their incentive to reform. Long sentences 
combined with long waits for parole eligibility can cause 
inmates’ to conclude that rehabilitation is not worthwhile.”  

Steeve Mongrain, a professor of economics, noted “[M]ost 
people in prison are there precisely because of their lack 
of impulse control. So very long sentences combined with 
long waits for parole eligibility can cause impatient inmates 
to conclude that rehabilitation is not worthwhile.  Studies 
show recidivism is directly tied to prisoners’ completion of 

addiction recovery and skills-building programs. If they’re 
not motivated to take them then recidivism goes up.”

The most important application of the study’s findings, 
according to Mongrain, is the application of the results in 
a legislative context.  Changes to laws governing parole 
eligibility should evaluated in terms of the impact on prisoners’ 
motivation to seek rehabilitation and whether changes in 
those laws will have a negative impact on that motivation.  

As this study notes, when the window to attain parole 
is many years in the future it creates a disheartening 
effect on some individuals, who will then view parole 
as unattainable and not worth the effort needed to 
engage in rehabilitation.  Conversely, as that far-distant 
date approaches and seems more real, they will begin 
to engage in rehabilitative efforts, which may or may 
not reach adequate fruition by their hearing date.  

Feeling this aspect of rehabilitation and human nature is an 
important consideration, Life Support Alliance brought this 
report to the attention of the Board of Parole Hearings at 
their monthly Executive Meeting, opining to the board as that 
far-distant date approaches and seems more real, those who 
have felt parole was too far distant to be real will begin to 
engage in rehabilitative efforts, which may or may not reach 
adequate fruition by their hearing date.  If not yet adequate, 
should they be severely penalized for their late start?  To 
do so, this report suggests, would be to further stunt and 
discourage those efforts, a result surely no one wants. The 
severe penalties which can quash rehabilitative fervor could 
easily come in the form of a 10 or 15 year denial of parole.

And once those efforts begin, many inmates find the 
programs they need have impossibly long waiting lists.  
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Those who begin programming early often cannot repeat 
the classes as their parole date approaches and are 
often chastised for not keeping current on the needed 
programs.  Truly a Catch-22 situation that can had 
does cause many to give up the programming chase.

Hard on the heels of the first report comes another, by Special 
Master Matthew Lopes, Jr. and referenced recently in the 
Sacramento Bee, dealing with the suicide rate of prisoners 
in California.  Contrary to what many officials, including the 
Governor, would like to believe, the suicide rate for inmates 
in California prisons is increasing, including 15 in the first 
half of 2012 alone. Overall the suicide rate for California 
prisoners is nearly 50% higher than the national average.

Recently a special master, Matthew Lopes, Jr., appointed by 
the courts to study the suicides of California prisoners, filed 
his latest suicide report in federal court, concluding that the 
numbers remain high because the California Department 
of Corrections and Rehabilitation has refused to adopt 
recommendations for reform advocated since at least 1999.

“It is absolutely unacceptable that such recommendations 
have not been implemented and realized by 
CDCR,” Dr. Raymond F. Patterson, a nationally 
known suicide expert and a member of the special 
master’s team, wrote in papers filed Wednesday.

“No matter how many times these recommendations 
are reiterated, they continue to go unheeded, year after 
year, while suicides among CDCR inmates continue 
unabated, and worsening, as manifested by suicide 
rates that inch ever higher over the past several years.”

Many of these deaths are the result of improperly met 
mental health needs and would appear to have little to do 
with parole decisions.  But it should be noted that those 
inmates appearing before parole panels with clear mental 
health issues and who are denied for long periods of time 
will in all probability not receive the mental health care 
necessary to make them suitable.  The long denials only 
feed the cycle of warehousing those with mental issues 
and contribute to the profound despair of these individuals.

Although no reports have as yet addressed the number 
of life term inmates who are among the suicide count, 
nor which of those had recently been denied parole, 
prisoner advocates know both anecdotally and from 
personal experience that such is often the case.  Once 
again LSA brought the BPH’s attention to this report and 
the potential consequences of long term denials of parole, 
especially for those prisoners with identifiable mental issues.

While we realize the board has little sway on addressing or 
recommending treatment for mentally ill lifers, we none 
the less feel the board should be cognizant that a long term 
denial of someone already in the throes of despair can be 
one more brick in the overwhelming burden that often 
makes mere life unbearable and suicide more attractive.  

It is our hope and purpose in bringing these reports to the 
board’s notice that the commissioners would consider 
the information contained therein when determining 
length of parole denials.  Long term denials may, in fact, 
not serve the cause of public safety or fiscal responsibility 
and life term inmates are not sentenced to death, 
either by state sanctioned execution, or abandonment.
 

BPH NEWS from pg. 38
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RE-ENTRY

CDCR’S BLUEPRINT 
FOR REENTRY 

MISSES LIFERS’ NEEDS

Along with population shifts and parole changes the CDCR 
has undertaken improvement of the rehabilitation and reentry 
services provided both within prisons and in the community 
environment once prisoners are released.  Overseeing this 
effort is the California Rehabilitation Oversight Board (CROB), 
an 11 member panel of state officials (Jeffrey Beard, CDCR 
Secretary and Robert Barton, Inspector General) and outside 
stakeholders from universities (California community colleges 
and university system) and local officials (county Sherriff 
and city/county head of probation).  At a recent meeting 
CROB released its biannual report on plans and progress for 
rehabilitation and reentry services for California prisoners and 
parolees.

Life Support Alliance (LSA) has monitored these plans and 
has spoken to the CROB panel regarding the glaring omission 
of plans to make rehabilitation programs and reentry services 
available to the lifer population.  Specifically, while the aim of 
CROB is to make rehabilitative programs available to “70% 
of department’s target population prior to their release,” the 
perimeters of that ‘target population’ do not, as a rule, include 
lifers.  As a rule, rehabilitative programs are geared to accept 
prisoners who are about two years from release.  Obviously, 
this criteria would exclude indeterminate sentenced inmates.

At the March meeting of CROB, LSA again rose to plead the 
case of lifers, when the draft report noted that for academic 
programs, vocational programs and substance abuse 
treatment programs “lifers are prioritized within 24 months 
of a parole suitability hearing.”  While the specific mention 
of lifers is a step in the right direction, LSA made the case to 
the CROB board that 2 years of programming means little to 
the parole board, whose members often want to see multiple 
years or decades of self-help programming.  Most especially, 
participation for lifers in substance abuse treatment programs 
is noted as “Lifers are prioritized within 7 to 24 months” of a 

parole hearing.  In the BPH’s eyes, 7 months of substance 
abuse programming is only the beginning.

As part of the CDCR’s blueprint toward better rehabilitative 
programs the department has committed to creating ‘reentry 
hubs,” prisons where relevant and wide ranging rehabilitative 
and reentry services would be available.  Unfortunately for 
lifers, those services are targeted at prisoners within four 
years of release.  Perhaps the only reentry service paroling 
lifers could be reasonable assured of being included in is 
a program to secure identification cards, which will target 
prisoners within 120-180 days of parole.

The department has, however, designated which prisons 
within the system will serve as Reentry Hubs:    Avenal 
State Prison,   California Institution for Men,  California 
Men’s Colony,  California Rehabilitation Center  (Norco),  
Correctional Training Facility (Soledad),  Chuckawalla Valley 
State Prison, Ironwood State Prison, California State Prison, 
Los Angeles County (Lancaster),  Substance Abuse Treatment 
Facility, Valley State Prison,  Central California Women’s 
Facility,  California Institution for Women and  Folsom 
Women’s Facility.

The blueprint also promises the development of Long-term 
Offender models, which will be instituted at for institutions that 
are projected to have a “substantial population of long-term 
offenders.”  At these locations the department “will implement 
a cognitive-based program that will include substance abuse 
treatment specifically structured for long-term offenders 
who will not be released in the near future.  Additionally, 
the Offender Mentor Certification Program will continue to 
provide an opportunity for long- term inmates to complete a 
certification program in alcohol and other drug counseling.”  
Although the blueprint calls for the implementation of the 
Long-Term Offender models in fiscal year 2013-2014 as 
of April, 2013 the department had not yet identified which 
institutions would be designated to house these programs. 
 
As CROB and CDCR continue to attempt to implement 
improved and more numerous rehabilitation and reentry 
programs LSA will continue to ensure that lifers and their 
special circumstances are not overlooked in the planning and 
availability of these programs.  
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RESTORATION HOUSE REENTRY 
RESIDENTIAL PROGRAM

 

Restoration House is a Sacramento reentry program for 
men on parole or probation who are committed to life 
and lifestyle change. It is Christian faith-based, and Bible 
study and church are core components. Acceptances 
are usually limited to men returning to Sacramento 
County and/or who have family or other support 
people there. The program cannot accept PC 290 
registrants, or anyone unable to easily navigate stairs.

Restoration House is a clean and sober house 
certified by CAARR (California Association of 
Addiction Recovery Resources) and has a certified 
substance abuse counselor on staff, but it is not a 
licensed rehab/treatment program, and it does not 
provide detox, medical or psychological services.

The beautiful facility is pleasing and soothing.   
Initial reactions of residents and visitors usually 
are: “It’s so peaceful…calm…quiet… clean…” 
With its family-like environment, it feels like home. 
The first task given new arrivals is to slow down, 
unwind, smell the roses---and there are plenty of 
them in the large, beautifully landscaped yard. 

Each resident sets personal goals and meets with 
staff weekly to monitor progress. Each person’s 
individual program is supported within the common 
program structure, which includes: mentoring, 
dinner in common, life-sharing groups, curfew, 
and random drug testing. Residents are expected 
to seek and hold full time employment, or to be 
in educational/vocational programs. Job search 

assistance is given, as are workshops to learn 
money management, cooking and other skills. 

Residents are encouraged and assisted in finding 
employment, training or educational opportunities 
and may remain in residence as long they can meet 
the requirements.  There is an open door policy for 
alumni; former residents who may find it necessary 
to return may do so if space is available.  Seminars 
and training sessions on a variety of subjects 
from budgeting and financing to job interviews 
are always available to residents and alumni.  
Alumni are always welcome to return for meals and 
fellowship and to provide encouragement and support 
to current residents.  Restoration House provides 
an on-going support for those in residence through 
the relationships and friendships that are started 
here and grow through the continued commitment 
and involvement of residents, staff and alumni.
Fees are $450/month, plus $150 for food. 
General Assistance and food stamps can be 
applied. Financial adjustments can be made for new 
residents, but full fees must be paid by the start of 
the fourth month. Fees provide double-occupancy 
room with its own bath, bedding/linens, laundry, 
basic hygiene items, cable TV, computer with 
Internet access, weight room, and program services.

Upon acceptance, a $50 deposit is required. For lifers, 
the deposit must be paid before an acceptance letter is 
given to the BPH. The deposit is refunded if there is not 
a suitability finding, or if the date is rescinded by the 
governor. Otherwise, it is applied to the first month’s fees.

For more information and applications please contact 
us at 4141 Soledad Avenue, Sacramento, CA 95820 – 
Phone (916) 454-2068. 

 Our website includes photos and application: 
www.restorationhs.org.
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CALIFORNIA CORRECTIONAL CRISIS: 
REALIGNMENT AND REFORM

Life Support Alliance Directors Gail Brown and Vanessa Nelson-Sloane were among the participants 
recently at a two day symposium on “California Correctional Crisis: Realignment and Reform” at the 
Hastings College of Law in San Francisco.  A series of panels 
discussed a broad range of prison issues from repeal of the death 
penalty to reentry and reintegration.

Senator Mark Leno was the keynote speaker, with other notables 
including former San Quentin Warden and now death penalty 
foe Jeanne Woodford, Michael Romano, author of three strikes 
reform initiative, and Michael Bien, attorney representing 
prisoners in mental health care litigation.  The audience of law 

students, advocates 
and other interested 
parties heard a variety of opinions and projections on the 
future of California’s prison system and the many suits now 
winding their way through the courts regarding everything 
from population numbers to how California manages 
executions.

Other LSA mainstays at the conference and participating 
in the questions and answer sessions were LSAEF Board 
Member Vic Abrunzo and Honorary Board Member and CLN 
writer John Dannenberg.

LIFE SUPPORT ALLIANCE AT BAY AREA LIFER SCHOOL
Life Support Alliance (LSA) Co-Directors Gail Brown and Vanessa Nelson-Sloane were presenters at a recent 
symposium for lifer attorneys and advocates held at the UC Berkeley School of Law.  The day-long meeting was 
sponsored by Keith Wattley of Uncommon Law and featured tips and pointers for lifer attorneys from a variety of 

sources.

LSA spoke on the importance of family involvement in preparing lifers for board hearings 
and how families can help their lifers with suitability provisions.  Also offering ‘insight’ into 
the parole process were Judge J. Anthony Kline if the First Appellate District, Jennifer 
Shaffer and Howard Moseley, Executive Director and Chief Legal Counsel respectively of 
the Board of Parole Hearings, and lifer attorneys Tracy Lum and Monica Knox. Paroled 
lifers Henry Montgomery, Noel Valdivia and Alton McSween also offered their observations 
on becoming suitable and life after parole.

Host Wattley discussed the Forensic Assessment Division and psychological reports, as 
well as moderating the panel.  The seminar was sponsored in conjunction with the Chief 
Justice Earl Warren Institute on Law and Social Policy at UC Berkeley.  A more complete 
report on Justice Kline’s remarks will be found in our next issue.

  LSA
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CDCR NEWS 

DESPITE INMATE DEATHS, SUICIDES 
CDCR ‘PRETTY COMFORTABLE’ 
WITH OFFICER PERFORMANCE

A recently released report by the state’s Office of Inspector 
General (OIG) highlights some of the 278 cases of alleged 
employee misconduct by prison guards, counselors and other 
staff in the six month period from July through December, 
2012.  The report also enumerates 33 inmate in-custody 
deaths, 10 of which were judged suicides.  The OIG’s office is 
tasked with oversight of the CDCR’s Office of Internal Affairs 
(OIA) investigations and employee discipline process.  As part 
of that oversight the OIG also monitors the department’s 
response to what are termed “critical incidents,” in prisons; 
including riots, inmate deaths in other than prison health 
care facilities, contraband surveillance watch and “any 
incident of notoriety or significant interest to the public.”

Nearly half the alleged incidents involved neglect of duty 
or dishonesty and another 8% each alleged use of excessive 
force or failure to respond.  The OIG attended 293 use-
of-force meetings where a total of 1,575 incidents were 
evaluated, about 5 to 15 incidents per meeting, and evaluates 
departmental reviews of those incidents.   During this report’s 
period of time the OIG made over 160 recommendations 
for training, adverse action (to the employee), 
additional factual clarifications, or policy development.

Of the cases reviewed CDCR found the force used in the 
incidents under review was within policy 97% of the time 
at adult institutions, 98% of the time within the juvenile 
facilities, and 100% of the time within parole. And the OIG 
concurred with those use of force decisions 96% of adult 
cases, 100% of juvenile cases, and 84% of parole cases.  In 
monitoring cases the OIG looks at the department’s response 
to the incident both in terms of time frame, adequacy of 
the investigation and outcome.  It rates the department’s 
response in all areas as either sufficient or insufficient, 
but has no power to change departmental decisions.  The 
OIG may be a watchdog, but it is a virtually toothless one.

Misconduct charges against staff over the past approximately 
three years ranged from overfamiliarity and sexual conduct, 
to conspiracy to commit harm (including murder) to other 
inmates and import contraband to one officer actually 
engaging in fisticuffs with an inmate, an incident that was 
then covered up by 3 other officers.  By and large, the 
penalties meted out for those incidents, few as they were, 
where misconduct of any nature was deemed to have been 
proven, amounted to little more than reductions in pay for 
several months and/or demotion for custody staff.  Many 
times these penalties were further reduced when the staffer 
filed an appeal.  Only a very few cases of actual discipline 
that resulted in dismissal were noted, as well as a handful 
where the staff member was allowed to resign in lieu of 

dismissal.  Astonishingly, these same relatively mild penalties 
were also used in cases where the neglect of duty lead to 
actual physical harm, including death to inmates, and cases 
in which the staff member, for conduct outside of work, was 
charged in a criminal complaint.

Although CCPOA had no comment on the OIG report, Martin 
Hoshino, (A) Undersecretary of Adult Operations was more 
than willing to respond.  “We’re pretty comfortable or 
satisfied with the level of screening or prevention that we 
do already in the department. We have a pretty high bar as 
it is,” said Hoshino.  “Do we have examples of misconduct? 
Sure, but I think that’s true for any large organization.”

For the first time, beginning in July, 2012 the OIG looked at 
the CDCR’s Contraband Surveillance Watch (CSW) policies 
and practices.  The OIG formally monitors and reports only 
on those CSW incidents where the inmate is monitored 
longer than 72 hours, or when there is a significant medical 
problem while the inmate is on CSW. In those instances the 
OIG does an on-scene inspection of the condition of the 
inmate and ensure CDCR is following policy.  In the 6 month 
period covered by the report OIG was notified of 263 CSW 
incidents, resulting in inmates being kept on the watch 
longer than 72 hours in 89 cases.

In terms of results, for those inmates kept on CSW less 
than 72 hours contraband was recovered only 30% of the 
time. Those CSW incidents lasting longer than 72 hours 
experienced a contraband recover rate of 51% of the cases.  
Although the OIG responded to no cases where there were 
medical concerns for the inmate in at least one case the 
incident was referred to internal affairs for neglect of duty 
allegations.

The two volume report from the OIG is some 175+ pages of 
charts, narrative, case history and commentary.  Since the 
report was released just days before CLN went to press there 
was not adequate time to fully analyze the data contained 
in the reports prior to press date for the April issue of CLN.  
However, the June issue will contain a more in-depth report 
on the cases and results of the OIG report.
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PELICAN BAY SHU LAWSUIT TO 
PROCEED DESPITE NEW POLICY

Ten inmates in Pelican Bay’s SHU who are suing the 
state for violation of their rights and mental torture 
can proceed with their suit, a federal judge has 
decided, in spite of the state’s new Security Threat 
Group policies designed to bring an end to the 
controversial practice of endless SHU confinement.  
Chief US District Judge Claudia Wilken denied the 
state’s request to dismiss the suit, filed last May on 
behalf of about 1,000 long-term SHU prisoners at 
Pelican Bay.

Attorneys for the state claimed the SHU prisoners 
had no grounds to challenge their virtual solitary 
confinement and further maintained conditions in 

the SHU units met constitutional standards.  Under 
current law prisoners in SHU units are not eligible 
for ‘good time’ credit that would help reduce their 
total time behind bars.  SHU housing is designated 
if prison officials believe a prisoner is considered a 

security risk, usually via alleged association 
with a prison gang.

However, proof of such association has long 
been considered tenuous by many advocates.  
Jules Lobel, of the Center for Constitutional 
Rights, told Judge Wilken,  “They are putting 
people in the SHU for 20 years based on the 
artwork that they draw (of symbols allegedly 
associated with gangs), the birthday cards 
they send ... or just (for) saying hello to a 
validated gang member.”

While Deputy Attorney General Adriano 
Hrvatin brought forth the CDCR’s new pilot 
project meant to reduce long-term SHU 
terms, saying “Inmates can earn their way 
out” now without the dangerous policy of 
requiring debriefing, Judge Wilken noted the 
state’s pilot project also found “a lot of people 
were in SHU who shouldn’t have been.” 

The inmate suit requests a 10 year limit on 
SHU confinement, regular reviews of SHU 
placement and improved conditions in the 
SHU facility.  Hrvatin noted under the newly 
introduced pilot program some 85 SHU 
inmates in the California prison system 
including 35 at Pelican Bay have been 
identified as eligible for removal from SHU 
housing.
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GPS TRACKERS MAY BE 
ONLY A SMOKE SCREEN

The GPS tracking ankle devices, mandated for many paroled 
sex offenders and, often, those who have no sex offense 
record but simply an over-zealous parole officer, may be 
more trick than tracking, according to a report highlighted in 
a recent LA Times article.  Following a battery of tests on the 
reliability and accuracy of the devices the CDCR has engaged in 
a wholesale swap of one manufacturer’s devices for another.

And the process, to no one’s surprise, has generated 
complaints to the State Auditor’s Office, the overseeing 
agency, and at least one suit against CDCR.  Local officials 
accuse CDCR of engaging in “secrecy and avoidance” on 
a public safety issue, that issue being the ineffectiveness 
and vulnerability to tampering of the vaulted GPS devices.   

According to the Time article CDCR officials concluded after 
the tests that the tracking devices from 3M Company, used 
in about half the state were so unreliable that they posed an 
“imminent danger” to public safety.  Attorneys for CDCR, 
however, managed to so alarm a judge that he agreed to 
seal the report on test results for fear the information would 
provide parolees with information on how to avoid tracking and 
possibly provide grounds for appeal of violation convictions
T
he department’s attorneys also alleged if the information 
on the unreliability of the devices were made public it 
might “erode public trust” in the GPS monitoring program.  
And while not saying so the CDCR all by admitted the 
GPS program will only deter criminal acts if the parolees 
believe they are constantly able to the tracked.  “The 
more reliable the devices are believed to be, the less likely 
a parolee may be to attempt to defeat the system,” GPS 
program director Denise Milano said in a court statement. 

As part of a week-long series of test parole agents 
subjected the GPS devices to every sort of abuse and mis-
use, from four feet drops onto concrete, to submerging 
for hours a swimming pool. They also allowed batteries 
to die, cut the ankle straps, encased the devices in 
tin foil to block signals and intentionally traveled to 
areas out of reach for satellite and cell phone signals.

Although full results of the tests remain sealed the state 
alleges fully 45% of the 102 units tested failed.  The failures 
ran the gamut from prematurely failing to cracked cases.   
Reported locations were off by as much as three miles and 
tampering alerts failed.  Parolees were often able to elude 
detection by covering the devices with foil, dodging into 
buildings or vehicles or simply using illegal jamming devices.  

The failures were so pervasive that state officials ordered 
parole agents to immediately change out the 3M units worn 
by all parolees in regions starting north of Los Angeles to the 
Oregon border for those made by another manufacturer.  
This sudden and wholesale change caused the state’s GPS 
tracking system for parolees to be non-operational for 
several hours.  As part of state’s testing model devices 
from two competing companies were used, with the 3M 
made units assigned to the north are of the state.  The 3M 
Corporation is contesting the results of the test, blaming 
part of the failures on CDCR itself.      

As many as 7,900 parolees considered ‘high-risk’ by the 
CDCR wear the tracking devices.  The state now maintains 
the replacement units have largely resolved the problems, 
but have refused to make the test data public, so there is no 
way of knowing if there have been improvements and if so, 
how significant.

NEW POSITION SOUGHT TO SAFEGUARD HEALTHCARE
A report from a team of experts hired by the federal receiver in charge of health care for California inmates calls for the 
creation of a new post within CDCR, ‘Undersecretary of Health Care,’ in order to protect the gains in the quality and 
delivery of medical care for prisoners made under federal oversight.  The suggested new post would be equal in stature 
to the two current Undersecretary posts, for prison operations and custody matters.  Creation of the new Undersecretary 
post would prevent “the return of pre-receivership conditions, under which health care matters often went unaddressed 
for long periods,” according to the draft report.
The consultants also recommend the state seek to maximize federal funding it receives for prisoner healthcare as federal 
Medicaid programs expand and also seek federal matches for inmate hospitalization. The reports also warns the state 
will face, and should prepare for, shortages of prison psychiatrists and other mental health workers due to expansion of 
demand for those providers as federal coverage of these specialties increases.
The reports also warns the state will face and should prepare for shortages of prison psychiatrists and other mental health 
workers due to expansion of demand for those providers as federal coverage of these specialties increases.

The report also includes a recommendation for the increased use of tele-medicine, wherein health care providers use 
video links to “see” patients in remote prisons, while relying on medical assistants for routine care.  The consultants also 
concluded the quality of nursing remains in the prisons inconsistent, most notably when trying to coordinating the care of 
patients with complex conditions as they are transferred between prisons.  The report also determined that the federal 
receiver’s office employs too many physicians in managerial roles.

The recommendation for creation of an Undersecretary of Health Care and suggestions on expanding tele-medicine 
are among more than 100 suggestions in the report.  The preliminary recommendations were submitted to the federal 
receiver’s office last October.  The final report is now reportedly under consideration. 

CDCR NEWS from pg. 49
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CDCR NEWS from pg 50

WICCIANS CAN SUE FOR CHAPLAIN
 
The Ninth Circuit Court of Appeals has cleared the way for 
Wiccan practitioners in state prisons to pursue legal action 
to require CDCR to provide them with religious leaders.  
Judge Lawrence O’Neil of Fresno had previously dismissed 
the suit, which alleged the department’s refusal to hire 
a Wiccan chaplain while paying for religious leaders for 
other faiths constituted discrimination based on religion.

The suit, brought a current and former prisoners at CCWF 
in Chowchilla, maintains the Wiccan faith has more 
adherents than Islam or Judaism, two of the five religions 
that have state-paid chaplains. Although the CDCR is not 
required by law to “provide inmates with the chaplain 

of their choice,” it must adhere to neutral guidelines 
when determining how to accommodate prisoners’ 
religious needs, said the Court of Appeals in decided.

Wicca is a modern pagan form of white witchcraft, 
worshiping a god and goddess and relying, according 
to the suit, on “an oral tradition of songs and stories,” 
thus necessitating the need for an ordained clergy to 
perform “initiations, blessings and ceremonies.”  In 
dismissing the original suit Judge O’Neill decided the 
state had not interfered with the practitioners’ religion 
or intentionally discriminated against them because 
a voluntary chaplain was made available.  However, 
the participants in the suit noted the meetings with 
the volunteer chaplain only bi-monthly or quarterly, 
while other religions, including American Indians, 
have more ready access to their spiritual advisors.

The Appeals Court held the plaintiffs in the suite may 
prove that CDCR, by refusing to hire a Wiccan chaplain, 
is violating a constitutional ban on a governmental 
endorsement of one religion over other, which would 
amount to an “establishment of religion.”  That ban on 
religious favoritism means the CDCR must use “neutral 
criteria in evaluating whether a growing membership in 
minority religions warrants a reallocation of resources” 
for prison funding of chaplains.  In the 3-0 ruling the 
appeals court ordered Judge O’Neill to determine if 
the prisons system was unconstitutionally showing a 
preference to majority religions at the expense of such 
minority faiths as Buddhism, Hinduism and Wicca, 
which are accommodated only by volunteer chaplain.

NOTICE
California Lifer Newsletter does not exchange 
postage stamps for cash; postage stamps are 

accepted only as payment for subscriptions to CLN 
at the rate of 6 books of Forever stamps for a year’s 

subscription.  We do not accept stamps or trust 
withdrawals for the purpose of ordering quarterly 

packages. We will send a single back issue of CLN 
on request, but no more than 2 issues per year.  

We will not send CLN one issue at a time.
Please note the correct address for 

California Lifer Newsletter, address changes or 
subscriptions, is 

PO Box 277, Rancho Cordova, Ca. 95741.
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A REASON FOR HOPE AND CELEBRATION

AN LSA LIFER COMES HOME

August, 2012 email to Life Support Alliance 
supporters: For those of you struggling with the 
nightmare of a loved one serving a life sentence 
and trying to achieve parole--things are changing 
and there is hope. 

My husband (David Sloane) attended his third 
parole hearing at Avenal Tuesday and was found 
suitable--he will be coming home in about 5 months 
after more than 23 years in prison.  In the hearings 
held at Avenal Tuesday, Wednesday and Thursday 
we know of at least 3 other men that were given 
dates besides David.  It isn’t the 50% rate we feel it should be, but getting very 
close.  The overall rate is still lower than it should be, but we’re chipping away 
at it.

Just 3 years ago it was unheard of for one lifer a month to go home--and now we’re seeing several each 
week.  Please, let your prisoners know it is possible, things are changing and Lord knows we’re out here 
pushing as hard as we can--and making some progress as well.  Hope is the most important thing we 
can give those we love who are behind the wire, and thus Dave and I are sharing this with everyone--not 
because he’s special or we did anything extraordinary, but because he did the hard work of self-help (with 
no help from CDC), was prepared for the hearing (and had a super attorney at his side) and because the 
door is starting to open up for lifers.

So while “my” prisoner is coming home, there are so many still inside who also need to be released and 
our efforts will continue.   Thanks to all of you who help us at LSA with mail tree help, information, and 
support.  We will, we are, making a difference.

January, 2013 email to Life Support Alliance supporters: For those of you who have been with us for 
sometime, through many of the ups and downs of our work to bring lifers home, once again I’d like to share 
a reason to continue to work and give our prisoners hope.  We heard today that the Governor declined to 
review the grant of parole given my husband, David Sloane, in August, which means, somewhere within 
the next 10 days, he will be coming home, after 23+ years inside.  As typical with Brown, he waited until 
the last day of his review period to make the decision, but at least it was the right one! 

More good news--at Avenal prison (where David is) this week at least 3 other lifers were given grants, and 
one lifer, who does not have a 187 PC conviction and is therefore not subject to the governor’s reversal, 
was notified he was going home about 30 days before he expected to be released.  His review by BPH 
was completed before the 120 day time limit and so he will be leaving next week also.

Great news--and while there are still many, many challenges facing us, things are turning around for us 
and our imprisoned loved ones. 

Update: On Feb. 4, 2013 David Sloane, husband of LSA co-founder and director Vanessa Nelson-Sloane 
did, indeed, come home.  Now two months into freedom he enthusiastically has joined the ever-so-small 
colony of worker bees at LSA, helping with mail, the website, Facebook page and generally giving us 
‘insight’ into the parole hearing process, life on the inside and life on parole.  Now that more lifers are 

Dave & Vanessa

Dave, daughter & grandchild
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LIVIN’ THE REAL LIFE

Emmett Faught
Interviewed by David Sloane

How long out, how long in, 
paroled from where?

I’ve been home 15 months 
after 23 ½ years, I paroled from 
Solano but spent many years 
at Avenal.

Best thing about being home?

It’s hard to narrow it down, 
there’s so much good (about 
being out).  There’s a myriad 
of things, being able to choose your own life, living with family, 
being in an uncontrolled environment…just living life!

What are you doing now?

Living in Sacramento with my wife and family, working full-time 
in home health care and part time in construction, on the side.

Are you in touch with any other paroled lifers?

Yes, several, all doing very well.  I’ve been keeping my thumb on 
the lifer movement, helping wherever I can.

Advice for those going before the board?

Be open and honest and be prepared.  Study your transcripts: all 
of your answers are in your transcripts.

Best self-help programs you participated in?

AA and NA.  You can’t fool the board!  Get a sponsor and work 
the steps, in doing so you will gain your insight.

Advice for those about to be paroled?

Be patient, slow down.  Take it one day at a time.  Don’t let 
yourself get overwhelmed.  If you can, get your birth certificate 
ahead of time (of release), it will save you a lot of grief.

being paroled the conditions of 
that parole has become a new 
item on our agenda.  

Like many lifers Dave did stints 
in several prisons, among them 
Donovan, Calipatria, Corcoran, 
and old Folsom before spending 
his last dozen years at Avenal.  
Since his release we have been 
hearing from a steady stream 
of released prisoners, including 
many paroled lifers, all eager to 
greet and share with another one 
of their own who made it home.  
This loose and informal support 
network is a great resource not 
only for newly-paroled lifers but 
for their families as well.  

 

 

DAVID SLOANE from pg. 52

Freedom after a long 
incarceration has its own set of 
challenges and few can advise 
and support a newly released 
lifers like someone who has 
walked the same fire.  At LSA’s 
lifer family seminar coming up in 
May in Sacramento at least two 
former lifers will be speaking—
yes, Dave will be one of them.

Many have asked if now that 
Dave is home if I will be leaving 
the struggle—the answer is 
heck no!  If CDCR and BPH 
thought they were getting rid 
of me or that LSA would lose 
momentum now that one of 
our own is home, they couldn’t 
have been more wrong.  They 
didn’t diminish our numbers, 
they increased our staff!  Dave 
has already attended three 
BPH Executive Board meetings 
and spoken to the board and 
accompanied us on visits to 
legislative offices-he’s fully in 
the fray and will be featured, 
as have other released lifers, in 
future issues of CLN’s “Living 
Real Life.”
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DOING LIFE AS A FAMILY: 
SEMINAR FOR LIFER FAMILY MEMBERS

Seminar for Lifer Families
May 18, 2013 at SCBC 

(reentry program) in Sacramento

Registration - 8 am

Program will begin about 8:45  (will include lunch) and will end between about 3-3:30 pm, 
so those of you driving can get home in good time.  

Location: 10170 Missile Way,Mather, CA. 95655 
( Rancho Cordova area of Sacramento, near Hwy 50 and Mather Field Rd. 

We will be sending a map and there is plenty of free parking.) 

Attorney Michael Beckman, one of the best lifer attorneys working today, will talk about parole 
and process and will answer your questions, including questions on recall of sentence for third 
strikers.

Other subjects we’ll cover include:
•	 how to help your lifer put together a parole packet
•	 how to write a good, strong support letter
•	 visiting and family issues
•	 using the Inmate Welfare Fund wisely (this is YOUR money)
•	 trends in parole and politics and what you can do about it
•	 Inmate Family Councils
•	 What lifers can expect when on parole
•	 There will be several informative hand-outs and documents to take away with you.

Cost: $20 donation by May 1st, $25 donation at door

A word on costs and donations.  Attorney Beckman is donating his time.  As many of you know, LSA 
is a non-profit, volunteer group that requires no membership fees.  Vanessa Nelson-Sloane and Gail 
Brown (your editors and Seminar hosts) receive no salary, but the donations help defray the costs of the 
production of the seminar, materials and lunch. 

To register, please email your name and contact info, and send check or MO made out to LSAEF to: 
(please note it is for the LIFER SEMINAR, so we don’t confuse with CLN subscriptions!)
 LSAEF, P.O. Box 277, Rancho Cordova, Ca. 95741 
(Life Support Alliance Education Fund, is a 501 (c) (3) non-profit, tax deductible organization) or pay via 
Paypal.

If you are using Paypal, please go to your PayPal account, click on the Send Money tab and enter our 
email address:  lifesupportalliance@gmail.com
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CLN SUBSCRIPTION FORM

I am encolsing $________ or _____ stamps (4 .45cent stamps = $1)

My name, ID, and complete mailing address:

___________________________________________

___________________________________________

___________________________________________

SUBSCRIPTION RATES (after March 1st, 2013)
Inmates: 1 Year $30; 2 Years $50; 3 Years $75
Other: 1 Year $90; 2 Years $170; 3 Years $250

Back issues: $6.00 (or 20 stamps) each
sent to CLN, P.O. Box 277, Rancho Cordova, CA 95741



CLN
California Lifer Newsletter
P.O. Box 277
Rancho Cordova, CA 95741

Change Service Requested

WHEN DOES YOUR SUBSCRIPTION TO CLN EXPIRE?

Your subscription will expire on the date indicated on the first line of the mailing label above.  
After that date, you will not receive further issues of CLN without renewal.
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