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THE BOARD 
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CA1(2); A139411 

April 2, 2018 
 

   In a unanimous ruling, the CA Supreme Court reversed 
the First District Court of Appeal’s earlier decision in In re 
Butler.  In so doing, the high Court found that due to in-
tervening changes in the laws of parole, there was no 
longer any meaning to be associated with the prior con-
cept of a “base term,” and that therefore the Board could 
not be ordered to set such base terms. 

   The Court then went further, to answer the allegation 
that the failure to set terms resulted in unconstitutionally 
disparate sentencing – a common complaint of indeter-
minately sentenced “old” lifers.  That complaint typically 
centered on the reference in In re Dannenberg (2005) 34 
Cal.4th 1061 to In re Rodriguez, recalling the    

“oft-stated rule that a prisoner has no right to a term 
fixed at less than maximum . . . is . . . subject to the 
overriding constitutionally compelled qualification that 
the maximum may not be disproportionate to the indi-
vidual prisoner’s offense.”  (In re Rodriguez (1975) 14 
Cal.3d 639, 652)  

   The Court explained that recently adopted laws, which 
require parole suitability hearings regardless of the mini-
mum length of the sentence to be set for youth offender 
lifers and elderly lifers, provided a safeguard to permit 
eventual parole suitability hearings for every term-to-lifer.  
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At that hearing, if the Board found them suitable for pa-
role, they would be ordered released (subject to Gover-
nor’s review, for select crimes). 

   The upshot of this determination is that – contrary to 
fervent claims of “old law” CDC denizens – there is no 
automatic “get out of jail free” card for any lifer who, in 
the Board’s view, presents a current unreasonable risk 
of danger to society if enlarged. 

   The Court’s summary of the case outlines the ruling. 

People convicted of noncapital murder and certain other 
criminal offenses in California serve indeterminate sen-
tences that run from a minimum number of years to life, 
making release possible before the end of their life.  The 
Board of Parole Hearings (the Board) decides, subject to 
relevant statutory provisions and review by the Gover-
nor, whether such prisoners are suitable for release.  This 
case concerns the interaction of those statutory provi-
sions with a settlement agreement arising from litigation 
about the Board’s procedures.  While serving an indeter-
minate prison term, Roy Butler filed a petition for writ of 
habeas corpus on December 12, 2012, alleging in part 
that the Board had a responsibility to avoid parole deter-
minations leading to grossly disproportionate prison 
terms.  In 2013, petitioner Roy Butler and respondent, 
the Board, agreed to a settlement requiring the Board to 
calculate the “base terms” of an inmate serving an inde-
terminate sentence for use at the inmate’s initial parole 
hearing.  At the time of the settlement agreement, “base 
terms” governed the earliest possible release date for in-
mates serving indeterminate sentences.  Since then, 
changes to California’s criminal justice system have al-
tered the relevant statutory landscape, such that “base 
terms” no longer govern the release date of inmates sub-
ject to indeterminate sentences.   

The question before us is whether those statutory devel-
opments warrant modification of the settlement order to 
relieve the Board of any separate obligation to calculate 
“base terms” under the agreement.  The Court of Appeal 
concluded the answer was no, so the settlement order 
could remain in force despite the statutory changes.  We 
disagree.                                                                                                                                               

                                      Cont. pg. 4                                                        
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   This writer has continued to informally 

report on and discuss lifer court rulings in 
CLN over the past decade since being pa-
roled.  Having worked in the SQ law li-
brary for many years, and having pursued 
pro-per litigation at all levels of state and 
federal courts, he knows the value of reli-
able information on current case law for 
use by lifers.  But there is more to aiding 
lifers than just reporting on current case 
law.  This writer has also spoken repeat-
edly at Life Support Alliance seminars 
around the state, aiding families of lifers 
learn how to help their loved ones inside 
turn the corner so as to be found suitable 
for parole by the Board. 

   With the new Butler decision, it be-
comes even more imperative for lifers to 
concentrate on steps they need to take to 
find favor with the Board, because there is 
now no other path to parole than being 
found suitable in a hearing.  Accordingly, 
here is a summary of what this writer has 
presented in these seminars, offered to 
aid every lifer to “make the grade.” 

   Several years ago, when invited to 
attend a lifer attorney training seminar, 
this writer sat next to a seasoned lifer 
attorney who, just the day before, had 
lost a case – in a published decision.  Nor-
mally talkative in these seminars, he was 
uncharacteristically silent.  His sole com-
ment all day was to simply blurt out, 
“Your client won’t get a date unless he or 
she establishes a “warm and fuzzy” with 
the Board.”  No citations to case law, to 
statute, to regulation, or other legal prec-
edent – just the undefined concept of a 
“warm and fuzzy.” 

   Sensing and accepting the plain truth of 
this expression, this writer has construed 
it into positive terms for families of lifers 
to use to help guide their loved ones to 
freedom.  These concepts are offered 
here today for every lifer to use in their 
pre-parole “programming.” 

   First and foremost, “warm and fuzzy” 
means that the Board is comfortable with 
you as a person – a human being.  Per-

haps their standard is that they would not 
mind having you as a next door neighbor.  
No, this is nowhere written in Title 15, Div. 
2 regulations, but as that seasoned lifer 
attorney knew deep down, it is the inher-
ent key subjective factor in the parole de-
cision-making process. 

   So what can you do to become suitable?  
In the simplest of terms, get rid of that 
“convict” mentality.  Instead of running a 
power trip among the prison population, 
become a mensch instead.  Reach out to 
others; assist your fellow man; do good 
deeds.  In short, become that good citizen 
of the realm that the Board members 
would enjoy having as a neighbor while 
you are still inside.   

   The easiest way to commence this trans-
formation is to go against “convict” train-
ing, and smile at strangers.  When this 
writer, a neophyte to prison life, first 
emerged from Reception, he was pulled 
aside and counseled to not look others in 
the eye (you don’t know whom you might 
be dissing by appearing self-confident); 
don’t associate with others than your own 
(race, religion, age).  In short, one was 
trained to be a non-person as part of the 
prison “way of life.” 

   Well, guess what – no one on the out-
side wants that kind of an angry person 
for a neighbor, and that includes the 
Board.  For years, lifers have considered 
the Board “the enemy,” consisting of only 
biased former cops, etc.  And these lifers 
have shown their disdain by their attitude 
in Board hearings.  This is NOT the way to 
create a “warm and fuzzy.” 

   It is true that years ago, the Board, when 
giving out dates, was literally ordered by 
the Executive Officer to “stop giving so 
many dates.”  This was in fact the sworn 
testimony of former Board Chairman Al-
bert Leddy at this writer’s habeas eviden-
tiary hearing in Marin Superior Court in 
2000.  But today the Board is led by an 
enlightened Executive Officer, Jennifer 
Shaffer, who, as an attorney, knew the 
Board had been derelict in carrying out 

the laws of parole, and set about to make 
changes.  The result has been nothing 
short of phenomenal.  Thousands of lifers 
have been released, and the recidivism 
rate is less than ½ of one percent – a far 
cry from the 65% rate normally associated 
with paroled prisoners. 

   As this writer has told Ms. Shaffer in re-
cent encounters, what she has done is to 
give lifers hope, something they didn’t 
have in earlier times (for good reason – 
the parole grant rate was dismal, some-
thing this writer litigated long and hard to 
change). 

   But, even with the new Butler decision, 
hope is preserved.  Your “punishment” 
ends at your effective MEPD – any time 
you continue to serve after that is solely 
for rehabilitation.  What needs to change 
is YOU.  Work in groups like Alternatives 
to Violence, or AA, or NA, to break down 
the self-imposed personality barriers that 
are your real cell walls.  Become warm 
and effusive – learn to enjoy smiling at 
others, to say “hello,” to offer human un-
derstanding to those around you in need.  
YOU, and THEY, will feel better.  Even a 
decade after paroling, this writer still 
makes a conscious effort every day to do 
just that – not to impress a Board, but 
because it continues to feel good and sus-
tain life. 

   When you are this warm and effusive 
person, the Board will sense it, in their 
unofficial “warm and fuzzy” determina-
tion.  Thousands have found this to work – 
to get out and stay out. 

   So, should you lay down your pencils 
and give up on the law?  No, if you have 
been denied parole for reasons you be-
lieve are not supported in the regulations, 
you can and should take a habeas petition 
to court.  In the case reported on page 12 
of this issue, is the successful effort of just 
such a petitioner.  But even that success 
only gets him a new hearing; he still will 
have to establish a “warm and fuzzy” with 
the Board to gain his freedom. 

 

Editorial                     Butler Commentary    
The following editorial was written by former lifer John Dannenberg.  It reflects the opinion of Mr. Dannenberg; the editorial staff of CLN 
concurs with the opinions and advice expressed herein.  
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The settlement agreement was premised on 
the idea that “base terms” played some role ––
 defined by statute –– in determining release 
dates for those sentenced to indeterminate 
terms.  Given this premise, the elimination of 
“base term” calculations from any such role is a 
sufficiently material change that it not only justi-
fies — but in this case, requires —  modification 
of the settlement by the Court of Appeal.   

The Court of Appeal also concluded that spe-
cific “base term” calculations were necessary to 
assure life prisoners would not suffer constitu-
tionally excessive punishment.  Here too, we 
differ with the appellate court.  Base term calcu-
lations no longer play a role in the public safety 
assessments undertaken by the Board to deter-
mine the release dates for inmates sentenced to 
indeterminate terms, and are not designed or 
obviously well-suited as a tool for avoiding un-
constitutionally long terms of incarceration.  
And, at least to some extent, these inmates are 
protected against disproportionate punishment 
through other means, such as provisions ending 
indeterminate sentences when individuals have 
served the statutory minimum term and have 
been found suitable for release.  In light of the 
state’s current sentencing regime and the exist-
ence of parole procedures focusing on public 
safety determinations, the Board is not constitu-
tionally required to continue calculating base 
terms as required in the settlement order.  Ac-
cordingly, we reverse the Court of Appeal.  

   The Court began by reviewing the history of 
lifer parole laws over time.  It began with the 
old “ISL” (pre-1977) law. 

Prior to 1977, California used an 
“indeterminate” sentencing regime for the vast 
majority of felonies.  (In re Dannenberg (2005) 
34 Cal.4th 1061, 1077 (Dannenberg).)  Under 
this system, courts “imposed a statutory sen-
tence expressed as a range between a mini-
mum and maximum period of confinement — 

often life imprisonment — the offender must 
serve.”  (Ibid.)  The state agency in charge of 
parole (then called the Adult Authority) had ex-
clusive control over the period of incarceration 
the inmate actually served, so inmates had no 
idea when they would be released.  (Id. at pp. 
1077, 1089.) 

   Then came the so-called “DSL” law in 1977, 
that in fact left murder (and some other non-
capital offenses) as life-top sentences. 

The state largely abandoned this system when 
it adopted a mostly “determinate” sentencing 
regime in 1976.  (Dannenberg, supra, 34 Cal.4th 
at p. 1078.)  Now, most felonies are subject to 
defined terms of confinement.  But certain seri-
ous offenses, including noncapital murder, re-
main subject to indeterminate sentences.  
(Ibid.)  The sentence of 15 years to life Butler 
received in 1988 is an example of this type of 
punishment.  For inmates serving indetermi-
nate sentences, the parole authority (now 
called the Board of Parole Hearings) continues 
to determine the end of their period of incar-
ceration via a determination that the inmate is 
suitable for parole.  (See generally Pen. Code, § 
3041.) The standard for parole suitability is 
whether the inmate “will pose an unreasonable 
risk of danger to society if released from pris-
on.”  (Cal. Code Regs., tit. 15, § 2281, subd. (a).)   

   The Court reflected on how the changing un-
derlying law affected the parole process. 

When this action commenced, a previous ver-
sion of section 3041 governed the Board’s au-
thority to set release dates for indeterminately-
sentenced offenders.   (Former § 3041; see also 
Dannenberg, supra, 34 Cal.4th at pp. 1078-1079 
[describing this version of the statute].)  Subdivi-
sion (a) of that statute directed the Board to set 
parolees’ release dates “in a manner that will 
provide uniform terms for offenses of similar 
gravity and magnitude in respect to their threat 
to the public.”  (Former § 3041, subd. (a).)  The 
statute further directed the Board, when setting 
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release dates, to “consider the number of vic-
tims of the crime . . . and other factors in miti-
gation or aggravation of the crime.”  (Ibid.) 

To implement this duty, the Board adopted regu-
lations for each indeterminate sentence offense.  
These regulations expressly rely on and refer-
ence section 3041 as enabling authority.  (See, 
e.g., Cal. Code Regs., tit. 15, §§ 2280 [listing sec-
tion 3041 as a statutory reference], 2400 [“This 
article implements Penal Code section 3041”].)  
One such set of regulations applies to noncapital 
murder committed on or after November 8, 
1978.  (Id., § 2400 et seq.; Dannenberg, supra, 34 
Cal.4th at pp. 1078-1079.)  Under the regula-
tions, the Board is required to “set a base term 
for each life prisoner who is found suitable for 
parole.”  (Cal. Code Regs., tit. 15, § 2403, subd. 
(a).)  In accordance with the regulations, the 
Board must determine that an inmate is suitable 
for parole before setting that inmate’s base 
term.  (Id., § 2402, subd. (a) [“The panel shall 
first determine whether the life prisoner is suita-

ble for release on parole”]; see also Dannenberg, 
supra, 34 Cal.4th at pp. 1079-1080.)    

…. Under this version of the regulatory 
scheme, the Board begins its assessment of 
an inmate’s earliest possible release date 
by calculating his or her adjusted base 
term.  These regulations allow the Board to 
then postpone the release date if the in-
mate has other convictions (Cal. Code 
Regs., tit. 15, §§ 2407-2409) or to advance 
it for any postconviction credits the inmate 
has received.  (Id., § 2410.)  It is this final 
date that determines when an inmate 
found suitable for parole may be released.  
Under these regulations, a parolee cannot 
be released until the inmate has served at 
least this amount of time.  (Id., § 2411, 
subds. (a), (b); see also In re Vicks (2013) 
56 Cal.4th 274, 313.)   

   Although Butler was ultimately found suita-
ble by the Board and released in 2014, the 
Court retained jurisdiction to answer the pure-
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ly legal question of whether the process of 
setting (or not setting) ‘base terms’ resulted in 
unconstitutionally disproportionately long sen-
tences for life-sentenced prisoners. 

The parties eventually agreed to a settlement 
in December 2013 that required the Board to 
calculate an inmate’s base and adjusted base 
terms at the inmate’s initial parole hearing 
(or, for inmates who already had their initial 
hearing, at the inmate’s next scheduled pa-
role hearing).  The stipulated order also re-
quired the Board to amend its regulations to 
codify this new approach. 

  However – and this is where the crux of the 
current Butler decision rests – the statutes gov-
erning lifer paroles were amended (three 
times) in the intervening time since Butler I 
was decided.  The Supreme Court ultimately 
found that with these new statutory changes, 
the setting of a ‘base term’ became an illusory 
act, and found that it was no longer required. 

In the years since the parties settled the case 
before us, legislators and the electorate 
made major changes to California’s criminal 
justice system.  Three of those changes are 
potentially relevant to the issues before us.  
First, Senate Bill No. 260 became effective 
on January 1, 2014.  (Stats. 2013, ch. 312.)  
Under this law, inmates who committed in-
determinate sentence offenses before turn-
ing 18 years old would “be paroled regard-
less of the manner in which the [B]oard set 
release dates pursuant to subdivision (a) of 
Section 3041.”  (§ 3046, subd. (c).)  The re-
sult is that youth offenders are released 
once found suitable for parole, regardless of 
the minimum sentence that the offender’s 
base term would otherwise provide.  In 
2018, the Legislature extended the benefits 
of Senate Bill No. 260 to inmates who com-
mitted offenses at 25 years of age or young-
er.  (Stats. 2017, ch. 675.) 

Second, the Board altered its treatment of 
certain elderly inmates to comply with a Feb-
ruary 2014 federal court order.  (See Plata v. 
Brown (N.D. Cal. Feb. 10, 2014, No. 3:01-cv-
01351-JST).)  The order required the Board to 
“[f]inalize and implement” new parole proce-
dures for inmates who are at least 60 years 
old and who have served sentences of 25 
years or more.  (Id. at p. 3 ¶4(e).)  In re-
sponse, the Board announced expedited pa-
role hearings for those elderly inmates who 
have served a minimum of 25 years and a 
new policy of considering an inmate’s ad-
vanced age, long-term confinement, and di-
minished physical condition in determining 
their suitability for parole.  (See Board of Pa-
role Hearings, Cal. Dept. of Corrections and 
Rehabilitation, Elderly Parole Program (June 
16, 2014) p. 2.)  Accordingly, as of June 2014, 
elderly inmates are also paroled upon a find-
ing of suitability, regardless of what limit base 
terms would otherwise impose on the in-
mates’ release dates.     

Third — and most significantly –– the Legisla-
ture enacted Senate Bill No. 230 in 2015.  
(Stats. 2015, ch. 470.)  This legislation excised 
the language from former section 3041, subdi-
vision (a) requiring the Board to set parolees’ 
release dates “in a manner that will provide 
uniform terms for offenses of similar gravity 
and magnitude with respect to their threat to 
the public” — the very language on which the 
Board relied in devising the base term system.  
Senate Bill No. 230 provided instead that “[u]
pon a grant of parole, the inmate shall be re-
leased subject to all applicable review periods.  
However, an inmate shall not be released be-
fore reaching his or her minimum eligible pa-
role date as set pursuant to Section 3046.”  (§ 
3041, subd. (a)(4); Stats. 2015, ch. 470, § 1.)  In 
turn, section 3046 provides that an inmate shall 
not be released until the inmate has served the 
greater of (1) seven years, or (2) a minimum 
term set by relevant statute, if one exists.  (§ 
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3046, subd. (a).)  Because of this legislation, 
base terms no longer control the release date 
for nonyouthful, nonelderly inmates either.  In-
stead, those inmates’ indeterminate terms end 
when the inmate is both (1) found suitable for 
parole and (2) has served their statutory mini-
mum term (subject, of course, to the Board’s 
internal review procedures and the Governor’s 
power to reverse a grant of parole or request 
further review (see §§ 3041, subd. (b), 3041.1, 
3041.2)).   

The most important aspect of these 
changes, for present purposes, is that base 
terms no longer play a defined role in de-
termining the release date for any inmate 
sentenced to an indeterminate term. 
[Emphasis added.] 

   Importantly, the Court of Appeal below had 
concluded that the calculation of base terms 
was necessary to “assure life prisoners will not 
suffer constitutionally excessive punishment.”   
Based on this holding, many “old law” lifers had 
hoped their long incarceration periods would be 
truncated automatically because they had been 
punished too long.  The Supreme Court agreed 
to hear the question:   

We must now decide whether the changes 
discussed above are sufficiently material to 
require modification of the Board’s obliga-
tions to calculate inmates’ base terms. 

   The Court reviewed the use of ‘base terms’ in 
the parole law context. 

 Given the nature and extent of statutory chang-
es at issue, however, the relevant inquiry is 
therefore whether the statutory changes made 
since entry of the stipulated judgment are suffi-
ciently material not only to permit, but in this 
case to require, modification of that judgment.  
(Sontag Chain Stores, supra, 18 Cal.2d at p. 95.)  
In arguing that they are, the Board cites three 
changes:  new rules for youth offenders (Senate 

Bill No. 260 and Assembly Bill No. 1308); the 
federal court order relating to elderly inmates; 
and Senate Bill No. 230, which eliminated the 
statutory language on which the Board relied in 
devising base terms.   

Changes of such magnitude are consequential 
enough to require the settlement agreement’s 
modification.  Although the new sources of law 
differ in certain details, all three are similar in 
establishing parole regimes that do not rely on 
an inmate’s base term.  Together, they create a 
new legal landscape wherein base terms no 
longer play a defined role in the Board’s deter-
mination of parolee release dates.  This is no tri-
fling change.  The terms to which the Board 
agreed in 2013 were significant, but they were 
also limited:  the Board agreed to calculate, at 
an earlier time and regardless of suitability for 
parole, inmates’ base terms — something that 
the Board’s regulations anticipated at some 
point for most inmates subject to indeterminate 
sentences.  Our conclusion might be different if 
the agreement reflected the parties’ agreement 
regarding how the Board could comply, for ex-
ample, with a responsibility to implement judi-
cially-recognized constitutional principles in un-
dertaking statutory parole determinations.  But 
it is clear that the settlement agreement ema-
nated from the then-existing statutory and reg-
ulatory structure and embodied, at best, an ag-
nostic reading as to whether base terms had le-
gal significance outside of that structure.  The 
agreement expressly defines “base term” and 
“adjusted base term” by reference to the regu-
lations that imbued those terms with legal sig-
nificance.  These regulations in turn reference 
section 3041, the statute that Senate Bill No. 
230 amended.  (See, e.g., Cal. Code Regs., tit. 
15, § 2400 [“This article implements Penal Code 
section 3041”].)  By citing these regulations, the 
settlement evinces an agreement that base 
terms have legal significance because they were 
pivotal in determining release dates for indeter-
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minately-sentenced inmates.  And advising in-
mates of their base terms had the salutary re-
habilitative effect of informing each inmate of 
his or her earliest possible release date, if found 
suitable for parole.  

   Base terms, as used by the Board prior to the 
new statutory changes, were admittedly rele-
vant then. 

 This review of the settlement agreement 
readily showcases how base terms were rel-
evant in the settlement agreement for a spe-
cific reason.  To wit:  they were relevant in 
the existing regulatory structure.  Indicia 
from the agreement, as well as the contem-
porary statutory and regulatory scheme, re-
veal that the settlement relied on base terms 
having legal significance within that frame-
work.  Specifically, an inmate’s calculated 
release date commenced with his or her ad-
justed base term, as contemplated in the 
settlement agreement.  When that agree-
ment was drafted, the Board was required 
by statute to set a provisional “parole re-
lease date” founded on “criteria” that would 
“provide uniform terms” for similar offenses.  
(Former § 3041, subd. (a).)  The Board imple-
mented that statutory mandate by promul-
gating regulations requiring the calculation 
of a base term, using a matrix that measured 
the seriousness of the offense and adjusted 
for aggravating or mitigating circumstances.  
(Dannenberg, supra, 34 Cal.4th at p. 1078 
[noting that the Board promulgated base 
term calculations “[i]n response” to section 
3041’s “requirements”].)  The Board’s policy 
was to calculate the base term not before 
parole eligibility, but after he or she was 
found suitable for parole.  The settlement 
agreement, however, changed the timing of 
an inmate’s base term calculation to his or 
her initial parole hearing or at his or her next 
scheduled hearing if the initial hearing had 
already occurred.  What the settlement 
agreement did not alter is the Board’s un-

derlying statutory and regulatory duty to cal-
culate base terms.   

   Holding that base terms no longer played a 
part under the new statutory scheme, the 
Court found that setting of such terms – the es-
sence of the Butler I injunction – was no longer 
relevant, or required. 

That base terms had some role to play in the 
sentencing regime strikes us as a “controlling 
fact[]” on which the injunction rested.  
(Sontag Chain Stores, supra, 18 Cal.2d at p. 
95.)  Postsettlement legal changes make that 
controlling fact no longer true.  Base terms 
lack defined statutory significance –– and in-
forming inmates of their base terms no long-
er has an obvious rehabilitative purpose be-
cause those terms no longer control the re-
lease dates for inmates found suitable for pa-
role.  Put another way, the settlement agree-
ment presupposes that base terms form part 
of the framework for parolee release date 
calculations.  As a result of the changes de-
scribed above emphasizing the centrality of 
public safety considerations, base terms are 
no longer part of that framework.  We there-
fore conclude that the changes in the law 
constitute a material change in the stipulated 
order.  And we think that this change is suffi-
ciently material to raise substantial doubts as 
to whether the injunction continues to be 
“necessary or desirable.”  (Union Interchange, 
supra, 52 Cal.2d at p. 604.)   

  The Court then turned to the constitutional 
question of excessively long sentences allegedly 
wrought by the Board’s parole determination 
procedures. 

We would be compelled to uphold the original 
injunction if constitutional considerations re-
quired the Board to calculate inmates’ base 
terms.  And indeed, the Court of Appeal also 
based its ruling on the motion to modify the 
injunction on the theory that base terms are 
necessary to “assure life prisoners will not 
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suffer constitutionally excessive punishment.”  
What we nonetheless find is that, notwithstand-
ing the importance of judicially-articulated con-
stitutional considerations relevant to the 
Board’s functions, there is no constitutional ba-
sis to require continued adherence to the in-
junctive provisions obligating the Board to cal-
culate base terms.  We thus hold that the Court 
of Appeal also abused its discretion in ordering 
the Board to continue calculating base terms as 
a constitutional requirement.   

  Butler had alleged that prior case law, under In 
re Rodriguez, had settled the question of such 
disproportionately long sentences.  The Court 
began its analysis. 

An inmate serving an indeterminate sentence 
has a constitutional right to a sentence not 
disproportionate to his or her offense.  (See 
In re Lynch (1972) 8 Cal.3d 410, 424; Solem v. 
Helm (1983) 463 U.S. 277, 284-288.)  Writing 
during a time when California imposed inde-
terminate sentences for most felonies, we 
noted that the “oft-stated rule that a prisoner 
has no right to a term fixed at less than maxi-
mum . . . is . . . subject to the overriding con-
stitutionally compelled qualification that the 
maximum may not be disproportionate to the 
individual prisoner’s offense.”  (In re Rodri-
guez (1975) 14 Cal.3d 639, 652).  To guard 
against disproportionate punishment, Rodri-
guez required the parole authority to set a 
maximum term of incarceration for each in-
mate, based on the inmate’s culpability (as 
measured by the circumstances of the 
offense).  (Ibid.)  Rodriguez required that the 
parole authority release inmates once they 
reached their maximum term, even if the au-
thority had not found the inmate suitable for 
parole.  (Ibid.)  Butler relies on Rodriguez to 
argue that the state Constitution requires the 
Board to continue setting inmates’ base 
terms, even after the post settlement chang-
es. 

   The Court reflected on the most recent citation 
to this Rodriguez precedent in Dannenberg. 

Under the cruel or unusual punishment 
clause (art. I, § 17) of the California Constitu-
tion, there is no question that an inmate sen-
tenced to an indeterminate term cannot be 
held for a period grossly disproportionate to 
his or her individual culpability.  
(Dannenberg, supra, 34 Cal.4th at p. 1096.)  
Still, in Dannenberg we explained that Rodri-
guez’s prophylactic measures are not neces-
sarily required in the state’s current, mostly 
determinate sentencing regime.  (Id. at p. 
1097.)  The petitioner in Dannenberg relied 
on Rodriguez to make a similar argument to 
the one Butler advances now.  (Id. at p. 1096 
[“Dannenberg contends . . . that such consti-
tutional considerations impose upon the 
Board a general obligation to fix actual maxi-
mum terms, tailored to individual culpability, 
for indeterminate life inmates”].)  Such a re-
quirement, we explained, was necessary in a 
largely indeterminate sentencing regime — a 
regime that “imposed life maximums for a 
wide range of offenses, serious and less seri-
ous.”  (Ibid.)  But it was not constitutionally 
required for the “narrower category” of seri-
ous offenders who receive indeterminate 
sentences under current law.  (Id. at p. 1097.)  
Because of their culpability, there is a 
“diminish[ed] possibility” that these serious 
offenders will suffer constitutionally excessive 
punishment.  (Ibid.)  We also emphasized that 
inmates may bring their claims directly to 
court through petitions for habeas corpus if 
they “believe, because of the particular cir-
cumstances of their crimes, that their con-
finements have become constitutionally ex-
cessive as a result.”  (Id. at p. 1098.) 

Dannenberg declined to construe the state 
Constitution as requiring the Board to set maxi-
mum terms, across the board, for the serious 
offenders currently subject to indeterminate 
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sentences.  For good reason:  To do otherwise 
would have effectively undone, without suffi-
cient constitutional justification, the legislative 
design associated with limited continued use 
of indeterminate sentences in California for a 
circumscribed group of offenders.  Although 
Dannenberg did not weaken the constitutional 
requirement against grossly disproportionate 
sentences, it made clear that our prior ruling 
in Rodriguez imposing on the Board a general 
duty to fix maximum terms for indeterminate 
sentences was motivated by the more 
“comprehensive indeterminate sentencing 
system” that was in effect at that time.  
(Dannenberg, supra, 34 Cal.4th at p. 1096.)  
The mostly determinate sentencing regime 
now in effect reflects the Legislature’s design 
to reduce the number of offenders receiving 
indeterminate sentences, thereby limiting the 
possibility that these serious offenders will 
suffer constitutionally excessive punishment.  
(Id. at p. 1097.)   

   Analyzing further, the Court concluded that 
base terms played no part in the constitutional-
ity question at bar. 

Given these changes, we see no reason to 
nonetheless enshrine base terms as constitu-
tionally required.  The Board promulgated 
base term regulations in response to the Leg-
islature’s instruction to establish “criteria” 
that would promote sentence uniformity for 
inmates serving lifetime sentences.  
(Dannenberg, supra, 34 Cal.4th at pp. 1078-
1079.)  The Board may not, however, release 
an inmate until the individual no longer poses 
a threat to “public safety,” regardless of any 
base term calculation. (Id. at pp. 1083-1084.)  
In fact, we specifically instructed the Board to 
“eschew term uniformity” if public safety 
considerations warrant a sentence that went 
beyond a calculated base term.  (Id. at p. 
1083, italics omitted.)  Thus, base term calcu-
lations were designed to set forth an inmate’s 
minimum sentence, not to reflect the maxi-
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mum sentence permitted by the Constitution.  

Nor do base terms function, in a system fo-
cusing parole determinations on public safe-
ty considerations, as a workable measure of 
constitutional proportionality.  A sentence 
violates the prohibition against unconstitu-
tionally disproportionate sentences only if it 
is so disproportionate that it “shocks the 
conscience.”  (In re Lynch, supra, 8 Cal.3d at 
p. 424.)  Courts engage in a broad, fact-
specific inquiry when assessing constitution-
al proportionality claims, considering the 
“totality of the circumstances surrounding 
the commission of the offense.”  (People v. 
Dillon (1983) 34 Cal.3d 441, 479.)  Calcu-
lating base terms, in contrast, is best under-
stood as an exercise designed to promote 
sentencing uniformity in the absence of oth-
er safeguards.  (Dannenberg, supra, 34 
Cal.4th at pp. 1078-1079).  And the two-
factor matrix method used to calculate a 
base term, for example, does not significant-
ly address factors relating to the offender, 
such as “his age, prior criminality, personal 
characteristics, and state of mind.”  (Dillon, 
supra, 34 Cal.3d at p. 479.)  Calculating a 
base term does not serve as a judgment on 
constitutional proportionality.  Moreover, 
the Board has discretion to increase the 
length of terms set forth in a base term cal-
culation based on policy considerations.  
(Dannenberg, supra, at p. 1094, fn.15.)  So a 
base term calculation is, at best, ill-suited to 
serve as a measure for assessing a sen-
tence’s constitutional proportionality.  

  As the Court further explained, the Dannen-
berg holding based on earlier law was not the 
relevant portion of the Dannenberg decision 
that applied here. 

Butler urges us to eschew Dannenberg’s rea-
soning because its interpretation construed 
the prior version of section 3041.  Butler is in-
deed correct that much of the opinion discuss-

es language in former section 3041, subdivi-
sion (a) that Senate Bill No. 230 excised.  
(Dannenberg, supra, 34 Cal.4th at pp. 1078-
1095.)  But the aforementioned passages from 
Dannenberg are present in a different portion 
of the opinion, addressing a distinct constitu-
tional argument that does not depend on the 
validity of section 3041’s previous incarnation.  
(Id. at pp. 1096-1098.)  What we considered in 
that portion of the opinion was whether the 
state Constitution required the Board to meas-
ure each inmate’s culpability for the purpose 
of guarding against unconstitutionally exces-
sive punishment.  We answered in the nega-
tive, at least for a regime where only a subset 
of defendants are allocated indeterminate 
sentences.  The postsettlement changes to 
section 3041, subdivision (a) have not under-
mined the force of that aspect of the opinion.   

   With the new laws, the Court found that 
setting of base terms was not required for the 
Board to accomplish its statutory function of on-
ly releasing those who no longer posed a threat 
to public safety. 

In effect, California’s current and mostly de-
terminate sentencing laws, along with statu-
tory reforms to the parole process, have all 
but rendered specific base term calculations 
for individuals subject to parole determina-
tions unnecessary as a means of ensuring 
against unconstitutionally excessive punish-
ment.  Plainly, defendants retain the ability 
to perform the base term calculation or 
something equivalent and submit it to the 
Board for consideration.  Moreover, the 
Board retains responsibility to take account, 
in its parole determinations, of public safety 
concerns that a base term calculation could 
have illuminated.  (See Cal. Code Regs., tit. 
15, § 2281, subd. (a) [explaining that the 
standard for parole suitability is whether 
“the prisoner will pose an unreasonable risk 
of danger to society if released from pris-
on”].)  For example, the Board was required, 
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in calculating base terms for certain life 
offenses, to consider factors such as the 
crime’s “threat to the public,” as well as miti-
gating or aggravating circumstances.  (Cal. 
Code Regs., tit. 15, § 2403, subd. (g).)  But it 
can take account of such concerns without 
calculating base terms. 

   In its conclusion, the Court left no doubt that 
parole suitability determinations by the Board 
under the current statutory scheme override all 
challenges to the alleged unfairness of reliance 
on older statutes and allegations of dispropor-
tionate sentences. 

The settlement agreement approved by the 
parties in 2013 required the Board to calcu-
late an inmate’s base term at his or her ini-
tial parole hearing.  At the time the parties 
ratified that agreement, a calculated base 
term directly impacted the release date for 
inmates serving indeterminate life sentenc-
es.  Not so today.  Instead, the release date 
for indeterminately-sentenced adult in-
mates — like Butler — is now guided by the 
date when an inmate has served the statu-
tory minimum term and is found suitable 
for parole based on statutory public safety-
related criteria, subject to limited excep-
tion.  These changes to California’s criminal 
justice system do not diminish the societal 
interest in avoiding arbitrary parole deter-
minations.  They do, however, dictate that 
base terms no longer directly control the 
release date for prisoners subject to inde-
terminate sentences.  That these statutory 
changes are material to these parties’ 
agreement requires, legally and practically, 
modification of the injunctive order by the 
Court of Appeal.  Moreover, sentencing in 
California involves primarily determinate 
sentences and parole determinations in-
volving public safety considerations –– so 
specific base term calculations are not a 
constitutionally necessary measure for 

guarding inmates serving indeterminate 
sentences against disproportionate punish-
ment.   

We reverse the judgment of the Court of 
Appeal and order the settlement agreement 
modified so that the Board of Parole Hear-
ings is relieved of its obligations to calculate 
base terms and adjusted base terms.   

 

BOARD REVERSED BECAUSE FACTS WERE TAK-
EN FROM APPELLATE DECISION, NOT FROM 

PSYCH EVAL 

In re Joaquin Leon Padin 

CA1(2); A151770 
February 27, 2018 

   Petitioner Joaquin Leon Padin is serving a 26-
life sentence for murder.  Denied parole for 7 
years in 2016 (he was denied for 7 years in 

2009, also), he contended that the Board of Pa-
role Hearings violated his constitutional right to 

due process by conducting a procedurally 
flawed hearing and failing to consider all rele-

vant statutory factors bearing on the parole deci-
sion.  The Court of Appeal agreed and vacated 
the Board’s decision and remanded for a new 

parole suitability hearing. 

   Prior to the murder conviction, Padin had 
suffered several prior convictions. 

Between 1980 and 1985, petitioner suffered 
convictions for receiving stolen property, as-
sault with a deadly weapon, possession of a 
concealed firearm, exhibiting a firearm and 
providing false identification to an officer, each 
resulting in probation and jail time.  He was 
sentenced to eight years in prison in 1986, 
after a jury trial, on convictions resulting from a 
home invasion in Oakley in which the victims 
were assaulted, seriously injured and robbed.  
He was subsequently sentenced to a concur-
rent prison term of 10 years upon his plea of 
nolo contendere to charges arising from a simi-
larly-committed home invasion, assault and 
robbery in Pleasanton, committed approxi-
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mately a month after the Oakley incident.  Ac-
cording to the probation reports, petitioner de-
nied involvement in either of these incidents 
but said that he had confronted Oakley victim 
two weeks prior to the actual offenses, giving 
him two weeks to pay $10,000 the victim owed 
a drug dealer.  The report for petitioner’s 2016 
risk assessment relates that petitioner ad-
mitted guilt for the Oakley robbery, saying he 
“robbed someone who owed his friend mon-
ey,” and denied involvement in the Pleasanton 
one, saying that he pled guilty to it, knowing 
his sentence would be concurrent, so his friend 
could get a lesser sentence.  The probation re-
ports, however, indicate that fingerprints 
found on the duct tape used to cover one of 
the Pleasanton victim’s eyes and on a paint can 
in the kitchen of that house were identified as 
petitioner’s.  

Petitioner had been on parole for four 
months at the time of the commitment 

offense.  At his 2016 parole hearing, petitioner 
recalled having a drug test during the four 
months on parole and did not recall it being 
dirty.   

   At the time of his challenged 2016 hearing, he 
has numerous exceptional reports from staff 
and had taken many self-help courses.  He also 
had five CDC-115s prior to 2006, four involving 
violence. 

   Padin’s psych evaluation for 2016 was general-
ly favorable.   

Siemsen noted that the 2009 psychological eval-
uation in petitioner’s file did not diagnose any 
major mental or personality disorder and con-
cluded that petitioner represented a low risk if 
paroled at that time.  Siemsen also concluded 
that petitioner represented a “low risk for vio-
lence.”  Noting that he had not received a 115 
since 2006, had attended several self-help pro-
grams, had “quite positive” work performance, 
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had no documented history of substance abuse 
or mental health issues, and had established a 
“seemingly viable parole plan that includes sub-
stantial support from family,” Siemsen stated 
that it appeared petitioner “with his family’s 
help, is capable of establishing himself success-
fully on parole.”  … 

Dr. Siemsen stated that petitioner 
“demonstrated a fair amount of insight while 
discussing the causative factors of the life 
crime.  [Petitioner] explained that environ-
mental influences, including violence demon-
strated and perpetrated against him by his 
uncles, played a significant role in his evolu-
tion into a violent criminal.  He also admitted 
that worries about being perceived as ‘weak’ 
factored heavily into his behavior on the day 
of the life crime.  He additionally admitted 
that he had issues with anger and responded 
with violence to many situations.  
[Petitioner’s] insight appears to have im-
proved over time, and he is to be commend-
ed for being honest about his responsibility 
for the murder for the first time.  It seems 
that he is making genuine strides toward un-
derstanding his past, however further explo-
ration into why he consistently felt the need 
to prove himself violently would be beneficial 
toward lowering his risk even further.  It 
would also behoove him to consider why it 
took him so long to be honest.  Overall, prob-
lems with insight do not pose substantial con-
cern at this time.”  

   At the outset of the hearing, the presiding 
commissioner stated that he was going to sum-
marize the commitment offense based on the 
probation officer’s report because he had not 
been able to find an appellate decision.   

   Significantly, and the main issue in this case, 
the prosecutor announced at his time to speak 
that he was relying on facts in the Court of Ap-
peal opinion from Padin’s direct appeal of his 
conviction. 

The prosecutor proceeded to read the facts 
from our opinion into the record, asking the 
commissioners to compare this “official ver-
sion” with petitioner’s testimony at the hear-
ing.  The prosecutor had not said anything 
when, at the beginning of the hearing, the 
presiding commissioner said he had not 
found an appellate decision and would be 
summarizing the facts based on the probation 
officer’s report, and had not questioned peti-
tioner during the hearing.  Petitioner’s attor-
ney initially objected to the prosecutor’s use 
of the decision, saying it had not been provid-
ed to the defense within 10 days of the hear-
ing as required, but the presiding commis-
sioner apparently found the decision in the 
“ten-day file” and defense counsel subse-
quently acknowledged that he had received 
it. 

   The prosecutor vehemently opposed Padin’s 
parole because of his long record of violence 
and his past untruthfulness as to his crimes.  
The litany of past events he took from the ap-
pellate record were legion. 

The prosecutor argued that the version of 
the facts petitioner had presented “minimizes 
his role in this crime in 11 different ways” and 
constituted a “sanitized minimization version 
that amounts to a snow job,” a “bald, flat-out 
lie.”  The prosecutor stated that petitioner also 
lied when he indicated he did not have positive 
drug tests while on parole, as the probation re-
port reflected his having had a test on October 
4, 1993, that was positive for amphetamine 
and methamphetamine.  Further, the prosecu-
tor stated, petitioner lied about his involve-
ment in the two robberies for which he was 
first sent to prison.  According to the prosecu-
tor, petitioner and an associate broke into 
homes on two occasions, one in Oakley and 
one in Pleasanton, both times tying up, beating, 
stabbing and slashing the residents, a man and 
a woman in each case, then robbing them and 
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leaving them with serious injuries.  Petitioner 
consistently denied any involvement in the 
Pleasanton case, but the conduct was 
“remarkably similar” in both cases, they were 
committed only six weeks and a few miles 
apart, one of the two perpetrators in both cas-
es was the same individual, and petitioner’s 
fingerprints were identified on the duct tape 
used to tape one of the victims’ eyes in the 
Pleasanton robbery and on a paint can in the 
kitchen of that house.  Furthermore, the pros-
ecutor suggested that petitioner’s description 
of the Oakley robbery in testimony at his 2009 
parole hearing differed from the probation 
officer’s description of that crime and previous 
statements in which petitioner had admitted 
“most of the details of his violent conduct.”  
Stating that despite his “very nice presenta-
tion,” petitioner was a “dangerous liar,” the 
prosecutor argued that petitioner was “totally 
unsuitable” for parole as shown by the facts 
that he was the “product of an unstable social 
background that continued from his childhood 
until he participated in the murder of Mr. 
Friberg at the age of 32,” he used illegal sub-
stances including marijuana, cocaine and 
methamphetamine to a degree he was unwill-
ing to admit; he had been diagnosed as having 
an antisocial personality disorder; his criminal 
history began as a juvenile and rapidly escalat-
ed into serious offenses as an adult; he gained 
nothing from his grants of probation and com-
mitted the murder within four months of his 
release on parole after his first prison term; he 
had an extensive disciplinary history in prison 
including numerous violent altercations with 
other inmates resulting in injuries; his self-
help programming had been mainly in the last 
seven years, with only one course per year; 
and he continued to suffer from a “broad-
based and deep lack of insight,” manifested in 
“non-believable and non-credible denials of 
his criminal culpability, repeated lies and per-
jurious testimony at prior parole suitability 
hearings and at his criminal trial, and minimi-

zation of his criminal conduct.”  The prosecu-
tor recommended denial of parole for 10 
years. 

   The Court reviewed the Board’s decision. 

…[T]he Board found that petitioner posed a 
continued threat to public safety because 
his “past and present mental state, past and 
present attitude toward the crime” reflect-
ed a “pattern of minimization” that led the 
Board to find him “not credible.”  The pre-
siding commissioner, delivering the Board’s 
decision, stated that petitioner displayed 
“dishonesty” at the hearing by providing a 
version of the commitment offense that 
was “not plausible when one considers the 
record that was presented to us,” which the 
Board viewed as bearing on petitioner’s 
“current insight with respect to the causa-
tive factors of these crimes,” and that the 
“gaps” in the version of the facts petitioner 
provided led the Board to question the pro-
gress petitioner had made in his self-help 
activities.   

   The Court then reviewed the Board’s reliance 
on the psych evaluation. 

The presiding commissioner then ad-
dressed the Comprehensive Risk Assess-
ment:  “The Board has elected today to 
discount totally the doctor’s work be-
cause material that was available to the 
Board that would have been available 
to the doctor was in the ten-day packet.  
This obviously was something that was 
unavailable to the doctor.  She didn’t 
have it, wasn’t able to ask you any 
questions, wasn’t able to formulate any 
opinions with respect to honesty and 
things that we would be interested in 
having her do.  So rather than to even 
speak to it we’re going to discount the 
report because it didn’t have some of 
the essential information that was used 
by the Board.”  
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   Padin complained that failure to rely on the 
psych evaluation violated his due process rights. 

Petitioner maintains that the Board violat-
ed his due process rights by completely dis-
regarding the positive risk assessment.  As 
detailed above, Dr. Siemsen not only con-
cluded that petitioner presented a low risk 
for violence but stated that he demonstrat-
ed a “fair amount of insight” regarding the 
factors that caused him to commit the life 
crime and commended him for “being hon-
est about his responsibility for the murder 
for the first time.”   

   The Court next summarized the legal land-
scape regarding use of psychological evaluations 
in Board hearings. 

Under the regulations governing the Board 
of Parole Hearings, a Comprehensive Risk 
Assessment must be performed by a li-
censed psychologist employed by the Board 
prior to a life inmate’s initial parole consider-
ation hearing and every five years thereafter.  
(Regs., § 2240, subds. (a), (b).)  The assess-
ment “will consist of both static and dynamic 
factors which may assist a hearing panel or 
the Board in determining whether the in-
mate is suitable for parole.  It may include, 
but is not limited to, an evaluation of the 
commitment offense, institutional program-
ming, the inmate’s past and present mental 
state, and risk factors from the prisoner’s 
history.  The Comprehensive Risk Assess-
ment will provide the clinician’s opinion, 
based on the available data, of the inmate’s 
potential for future violence.”  (Regs., 
§ 2240, subd. (b).)   

“A psychological evaluation of an inmate’s risk 
of future violence . . . does not necessarily dic-
tate the Board’s parole decision.”  (In re Lazor 
(2009) 172 Cal.App.4th 1185, 1202.)  But it is 
an important source of information bearing on 
the inmate’s suitability for release (ibid.), as 
evidenced by the fact that the regulations re-

quire a comprehensive risk assessment to be 
completed every five years and, if an inmate is 
due for a regularly scheduled parole considera-
tion hearing in the five year period after such 
an assessment has been completed, require 
preparation of a “Subsequent Risk Assessment” 
to address “changes in the circumstances of 
the inmate’s case, such as new programming, 
new disciplinary issues, changes in mental sta-
tus, or changes in parole plans.”  (Regs., § 
2240, subd. (c).)  The Regulations further speci-
fy that substantial errors found in a psychologi-
cal report must be assessed by the Board’s 
Chief Psychologist or designee, who must de-
cide whether the report and its conclusions re-
main valid or a new report or new evaluation 
are necessary.  “If a hearing Board identifies a 
substantial error in a psychological report, as 
defined by an error which could affect the basis 
for the ultimate assessment of an inmate’s po-
tential for future violence, the Board’s Chief 
Psychologist or designee will review the report 
to determine if, at his or her discretion, a new 
report should be completed.  If a new report is 
not completed, an explanation of the validity of 
the existing report shall be prepared.”  (Regs., 
§ 2240, subd. (e).)  “If a hearing Board identi-
fies at least three factual errors the Board’s 
Chief Psychologist or designee will review the 
report and determine, at his or her discretion, 
whether the errors invalidate the professional 
conclusions reached in the report, requiring a 
new report to be prepared, or whether the er-
rors may be corrected without conducting a 
new evaluation.”  (Regs., § 2240, subd. (f).) 

   The Court rejected the Board’s total discount 
of the psych evaluation, noting it was based on 
a record that was procedurally not incorrect. 

Here, the Board concluded that the risk as-
sessment should be “completely discount-
ed,” apparently because Dr. Siemsen did 
not have the appellate decision and, there-
fore, was not able to ask petitioner about 
the version of the offense related in it and 
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consider it in forming her opinion as to pe-
titioner’s honesty.  Rather than considering 
the possibility of having Dr. Siemsen recon-
sider her report in light of the appellate 
decision or even questioning petitioner it-
self about the decision, the Board elected 
to completely disregard the entire risk as-
sessment.  This was not a matter of the 
Board considering the assessment and dis-
agreeing with it, as respondent suggests.  
The Board effectively concluded that Dr. 
Siemsen’s inability to utilize the appellate 
decision in assessing petitioner “invalidate
[d] the professional conclusions” reached 
in her report  (Regs., § 2240, subd. (f)) and 
reached its conclusions as to petitioner’s 
current dangerousness without reference 
to professional input.  This was contrary to 
the Board’s own regulations, which, as we 
have said, require a current risk assess-
ment to be prepared for use at a parole 
suitability hearing and provide that deter-
minations as the effect of errors in an as-
sessment on the conclusions reached be 
made by the Board’s Chief Psychologist or 
designee.  (Regs., § 2240, subds. (e), (f).) 

…. The Board’s conclusion that petition-
er was minimizing his role in the murder, 
however, was based on its unquestioned 
acceptance of the version of facts stated 
in the appellate opinion affirming peti-
tioner’s conviction.   

   The Court found that the Board’s reliance on a 
factual record it had not announced at the out-
set of the hearing was a fatal procedural defect 
in Padin’s hearing, and was grounds for granting 
of writ relief. 

Moreover, the manner in which the 
Board handled the risk assessment re-
flects disregard for petitioner’s constitu-
tional right to due process.  As we have 
described, at the outset of the hearing 
the presiding commissioner stated that 

the Board did not have the appellate de-
cision and therefore would use the sum-
mary of the life offense contained in the 
probation report as its basis for ques-
tioning petitioner.  The prosecutor raised 
no question or objection.  After the com-
missioners concluded their questioning, 
when offered an opportunity to question 
petitioner, the prosecutor declined.  The 
prosecutor then based an impassioned 
argument in large part on the dishonesty 
reflected in petitioner’s account of the 
offense as compared to that in the ap-
pellate decision.  The presiding commis-
sioner, who at defense counsel’s objec-
tion stated he was following along in the 
opinion as the prosecutor read the facts 
into the record, did not explain how the 
originally missing opinion came to be 
found.  The Board not only viewed the 
“gaps” between petitioner’s description 
of the offense and the facts related in 
the appellate opinion as demonstrating 
petitioner’s lack of credibility, it cited 
them as reason to question petitioner’s 
progress in self-help programs despite 
the many chronos discussing petitioner’s 
development and positive contributions.  
The commissioners then disregarded the 
risk assessment because Dr. Siemsen 
had not had an opportunity to question 
petitioner about the facts as stated in 
the appellate opinion without either dis-
cussing those facts with petitioner or 
considering the possible need for a re-
vised risk assessment.  

In short, after questioning petitioner 
about the life offense based on the sum-
mary presented in the probation report, 
the Board relied upon the different ver-
sion of facts related in our description of 
Vandevort’s testimony at trial to con-
clude that petitioner lacked credibility 
and insight, and therefore would present 
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a current danger if released, without 
benefit of professional input on this 
question and without opportunity for 
petitioner to address the issues with 
which the Board was concerned.  
“Evidence of lack of insight is indicative 
of a current dangerousness only if it 
shows a material deficiency in an in-
mate’s understanding and acceptance 
of responsibility for the crime.”  (In re 
Ryner (2011) 196 Cal.App.4th 533, 548.)  
Petitioner repeatedly took full responsi-
bility and expressed deep remorse for 
Friberg’s murder, he explained how he 
came to understand his responsibility 
for the crime and its impact on the vic-
tim and victim’s family, and his prison 
file documents progress in psychological 
and emotional development, absti-
nence from violence for over a decade, 
and a commendable work ethic.  On this 
record, and without professional evalu-
ation of the import of petitioner’s ac-
count of his conduct in light of Vande-
vort’s trial testimony, we find no nexus 
between the Board’s focus on the 
“gaps” in petitioner’s description of the 
life crime and the conclusion that he 
presents a current danger. 

The decision of the Board is hereby 
vacated.  The matter is remanded for a 
new parole suitability hearing con-
sistent with due process of law and this 
decision (see Prather, supra, 50 Cal.4th 
at p. 244), to be held as expeditiously as 
possible. 

 

  [Note: no petition for review of this case 
has been filed by the Board, and Padin has 
been scheduled for a new hearing.] 

 
                                                                                                                                                                                                       

PROP. 36 DENIAL WITHOUT CONSIDERING FU-
TURE DANGEROUSNESS AT MINIMUM RE-

LEASE DATE AT AGE 77 WAS AN ABUSE OF DIS-
CRETION 

P. v. Steven Mark Williams 

---Cal.5th ---; CA3; C080351 
January 26, 2018 

   In this novel case, a Three-Strikes lifer 
doing 193-life was denied a resentencing 
hearing without consideration of his fu-
ture dangerousness at the time of his min-
imum release eligibility at age 77. 

   Steven Williams had a checkered crimi-
nal record. 

In 2002 defendant was incarcerated at 
Folsom State Prison for a term of 93 
years to life for convictions of robbery 
(§ 211), second degree burglary (§ 459), 
and escape (§ 4532, subd. (b)) under 
the three strikes law along with various 
enhancements.  On June 3, 2002, while 
in a Nevada County courtroom to ad-
dress additional charges, defendant es-
caped.  On June 5, 2002, he entered a 
bank in El Dorado County, claimed he 
had a gun, and obtained over $2,000 
from a teller.  He was later apprehend-
ed while walking down a road in Au-
burn. 

 …On May 2, 2003, defendant was re-
turned to Nevada County and was con-
victed by plea to grand theft (§ 487), un-
lawful driving or taking of a vehicle 
(Veh. Code, § 10851), and escape.  The 
trial court imposed a three strikes sen-
tence of 75 years to life, consecutive to 
the previous 93 years to life term, for a 
total term of 168 years to life. 

 Defendant was subsequently charged 
in El Dorado County with robbery and 
second degree burglary with three 
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strikes (§ 667, subds. (b)-(i)) and five pri-
or prison term allegations (§ 667.5, 
subd. (b)).  He pleaded guilty to grand 
theft and admitted three strikes.  On De-
cember 24, 2003, he was sentenced to 
25 years to life consecutive to the prior 
term, for a total term of 193 years to 
life. 

   On October 9, 2014, defendant filed a 
Prop. 36 petition for resentencing on the El 
Dorado County grand theft conviction. 

The prosecution filed a response con-
ceding defendant’s eligibility for resen-
tencing while asserting the petition 
should be denied because resentencing 
defendant posed an unreasonable risk 
to public safety.  The response detailed 
defendant’s criminal history, which in-
cluded a 1979 juvenile commitment for 
burglary and receiving stolen property 
(§ 496), and adult convictions for:  bur-
glary in 1982 with a two-year sentence, 
first degree burglary with a nine-year 
term in 1987, first degree burglary with 
a seven-year term in 1992, as well as the 
various convictions with three strikes 
terms that make up his current sen-
tence.  Defendant’s prison disciplinary 
record included six instances of manu-
facturing or processing alcohol in prison, 
two instances of mutual combat, and a 
March 2014 positive test for metham-
phetamine. 

   Williams testified at the hearing on his 
petition.   

He was 53 years old at the time of the 
hearing, and had served 16 years of his 
term.  He was currently incarcerated [ ], 
where he spent the last 13 years.  Rec-
ognizing his current term was 193 years, 
defendant filed the petition in the hope 
that he could have the possibility of be-

ing paroled before he died.  Defendant 
had a “nonnegotiable” term of 43 years 
to life from Nevada County; if his peti-
tion was granted the earliest he could 
be considered for parole would be in 
2039, when he would be 77.  He had no 
gang affiliation in prison.  The mutual 
combat disciplinary actions were fights 
with cellmates when they had been re-
cently placed together.  His last discipli-
nary action for alcohol was in 2011.  The 
positive test for methamphetamine in 
2014 “was a one-time thing.  I didn’t 
make a habit of it.”  He did not have a 
positive test before or since then.  De-
fendant was in the highest custody clas-
sification until 2011, when his classifica-
tion was lowered.  Since his classifica-
tion was lowered, defendant started 
attending Narcotics Anonymous and was 
on waiting lists for other classes. 

 Defendant said he was a “100 percent 
different person” than the one who en-
tered prison.  He was out of control for 
the first five years because he could not 
accept his life sentence, but his moral 
compass was now “put back in direc-
tion.”  While ashamed of what he had 
done, defendant did not believe he was 
a bad or dangerous person. 

 The trial court expressed its concern 
with defendant’s methamphetamine 
use in 2014, since he admitted using 
methamphetamine when he committed 
his current offense.  While it was com-
mendable that prison authorities found 
defendant was less of a risk than others, 
given his criminal history, prison discipli-
nary record, and having committed his 
current offense while out of prison con-
trol and on the run, the trial court con-
cluded that resentencing defendant 
posed an unreasonable risk to public 
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safety and accordingly denied his peti-
tion. 

   The Court recounted the current law on 
Three-Strikes resentencing petitions. 

Following [Prop. 36], a defendant convicted of a 
felony with two or more prior strike allegations is 
subject to a 25-year-to-life sentence if the current 
conviction is a serious or violent felony but is sub-
ject only to a two-strike sentence if the current fel-
ony is not serious or violent.  (§§ 667, subds. 
(A), (e)(2)(C), 1170.12, subds. (c)(2)(A), & (c)(2)(C); 
People v. Yearwood (2013) 213 Cal.App.4th 161, 
170.)  Section 1170.126 allows a person presently 
serving a three strikes sentence for a felony that is 
neither serious nor violent to petition for resen-
tencing as a second strike offender subject to cer-
tain disqualifying exceptions not relevant here.  
(§ 1170.126, subds. (a), (e).)  If the prisoner is not 
subject to one of the disqualifying factors, then the 
trial court shall resentence him under the two 
strikes provision “unless the court, in its discretion, 
determines that resentencing the petitioner would 
pose an unreasonable risk of danger to public safe-
ty.”  (§ 1170.126, subd. (f).)  

 “In exercising its discretion in subdivi-
sion (f), the court may consider:  [¶]  (1) 
The petitioner’s criminal conviction his-
tory, including the type of crimes com-
mitted, the extent of injury to victims, 
the length of prior prison commitments, 
and the remoteness of the crimes; 
[¶]  (2) The petitioner’s disciplinary rec-
ord and record of rehabilitation while 
incarcerated; and [¶]  (3) Any other evi-
dence the court, within its discretion, 
determines to be relevant in deciding 
whether a new sentence would result in 
an unreasonable risk of danger to public 
safety.”  (§ 1170.126, subd. (g).) 

 Since section 1170.126 vests the trial 
court with discretion to determine 
whether resentencing defendant poses 

an unreasonable risk to public safety, we 
review the court’s decision under the 
familiar abuse of discretion standard.  
Using this standard, we consider wheth-
er the ruling “exceeds the bounds of 
reason or is arbitrary, whimsical or capri-
cious.  [Citations.]  This standard in-
volves abundant deference to the trial 
court’s rulings.  [Citations.]”  (People v. 
Jackson (2005) 128 Cal.App.4th 1009, 
1018.)   

    William’s claim centered on the fact that 
he could not be released, in any event, pri-
or his reaching age 77, and that denial of 
resentencing based on current dangerous-
ness findings was not relevant to his future 
dangerousness at age 77.  Moreover, the 
determination of his dangerousness at that 
time would be subject to a Board of Parole 
Hearings determination; thus, his release 
would be judged on his then current dan-
gerousness. 

Defendant claims “the question concern
[s] dangerousness far in the future,” ren-
dering inapposite any inquiry into his 
current dangerousness.  He argues that 
resentencing him would not present a 
danger to public safety because granting 
the petition would, at best, give him the 
possibility of obtaining parole when he 
was 77.  According to defendant, resen-
tencing him “would not threaten public 
safety because he still would remain im-
prisoned until his reform and rehabilita-
tion showed that he could be safely re-
leased,” which would happen no sooner 
than 24 years from now and only if the 
“parole board found that his release 
would not pose an unreasonable risk to 
public safety.”  Claiming “it is a virtual 
impossibility” that resentencing him 
would endanger public safety, defend-
ant concludes that the trial court’s find-
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ing constituted an abuse of discretion. 

  The recent Johnson case was instructive 
here. 

In People v. Johnson (2015) 61 Cal.4th 
674, our Supreme Court held that a de-
fendant who is convicted of both a seri-
ous or violent felony and a felony that is 
not serious or violent is eligible for sec-
tion 1170.126 resentencing on the felo-
ny that is not serious or violent.  
(Johnson, at p. 679.) In coming to this 
conclusion, the Supreme Court was 
mindful of the fact that petitioner would 
still be serving a life term even after re-
sentencing.  “Because an inmate who is 
serving an indeterminate life term for a 
felony that is serious or violent will not 
be released on parole until the Board of 
Parole Hearings concludes he or she is 
not a threat to the public safety, resen-
tencing with respect to another offense 
that is neither serious nor violent does 
not benefit an inmate who remains dan-
gerous.  Reducing the inmate’s base 
term by reducing the sentence imposed 
for an offense that is neither serious nor 
violent will result only in earlier consid-
eration for parole.  If the Board of Parole 
Hearings determines that the inmate is 
not a threat to the public safety, the re-
duction in the base term and the result-
ant earlier parole date will make room 
for dangerous felons and save funds that 
would otherwise be spent incarcerating 
an inmate who has served a sentence 
that fits the crime and who is no longer 
dangerous.”  (Id. at p. 695.)  

   The Court noted that Williams could not 
be released until later, and that his danger-
ousness at that time should not be auto-
matically foreclosed at this time. 

This reasoning drives the analysis in this 
case as well. Determining whether re-

sentencing a defendant poses an unrea-
sonable risk of danger to society is nec-
essarily a forward-looking inquiry.  When 
determining whether resentencing poses 
an unreasonable risk of danger, the trial 
court must look to when a defendant 
would be released if the petition is 
granted and the defendant is resen-
tenced.  A defendant who would obtain 
immediate release if the petition is 
granted poses a different potential dan-
ger to society than a defendant who 
could be released only in his or her 70’s.  
This applies with even greater force to a 
defendant who would still be serving a 
sentence greater than a human lifespan 
even if the petition was granted.  For ex-
ample, defendant’s current term of 193 
years to life is the equivalent of life with-
out parole since he cannot obtain parole 
until far beyond a human lifespan.  Tak-
ing 25 years off this term would still 
leave a parole date beyond any possible 
life expectancy.  If a defendant’s term is 
still effectively life without parole after 
resentencing, then resentencing cannot 
pose an unreasonable risk to public safe-
ty. 

  But the Court was unable to assess what 
reduction Williams might be entitled to, 
because the trial court had not made the 
proper inquiries. 

Unfortunately, we do not know what 
term defendant would serve if the peti-
tion is granted.  The trial court did not 
determine which of defendant’s convic-
tions were eligible for resentencing, er-
roneously bypassing the first step in a 
section 1170. proceeding.  Defense 
counsel raised defendant’s possible re-
lease date at the resentencing hearing.  
Defendant testified that his best-case 
scenario if the petition was granted was 
for him to have a chance of parole when 
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he turned 77, which the prosecution did 
not dispute.  Since the trial court did not 
determine how many of defendant’s 
crimes were subject to resentencing, it 
could not, and did not, consider what 
effect granting the petition would have 
on defendant’s ultimate sentence. 

   Accordingly, the Court of Appeal remand-
ed the matter to the trial court to make the 
proper findings and render a new decision 
as to resentencing. 

If defendant’s claim is correct, then 
granting the petition would not entitle 
defendant to be released.  Rather, the 
dangerousness determination would be 
deferred until defendant was 77 and 
would be vested in the Board of Parole 
Hearings.  (§ 3041, subd. (b)(1); Cal. 
Code Regs., tit. 15, § 2402, subd. (a).)  
Resentencing poses significantly less 
danger to society if it is contingent on a 
finding at some future date that the de-
fendant no longer poses a threat to soci-
ety.  (See § 3041, subd. (b)(1) [“The pan-
el or the board, sitting en banc, shall 
grant parole to an inmate unless it deter-
mines that the gravity of the current 
convicted offense or offenses, or the tim-
ing and gravity of current or past convict-
ed offense or offenses, is such that con-
sideration of the public safety requires a 
more lengthy period of incarceration for 
this individual.”].)  The trial court’s fail-
ure to consider when, if ever, defendant 
would be released if the petition was 
granted was an abuse of discretion.  We 
shall therefore reverse and remand for 
additional proceedings. 

 On remand, the court must first deter-
mine which of defendant’s crimes are 
eligible for resentencing.  If one or more 
of defendant’s crimes are eligible for re-
sentencing, only then may the court de-

termine whether resentencing poses an 
unreasonable risk of danger to public 
safety.  In making that determination, 
the trial court must take into account 
when defendant could be released if the 
petition is granted and whether that re-
lease is contingent on considerations of 
public safety. 

 

PROP. 36 RELIEF DENIED BASED ON POST-
CONVICTION IN-PRISON RVR FOR VIOLENCE 

P. v. William Blaine Williams 

CA4(3); G053450 
December 22, 2017 

   Appellant William Williams challenged 
the trial court’s order denying his petition 
for recall of his sentence pursuant to sec-
tion Prop. 36.  The trial court denied resen-
tencing because of the seriousness of the 
violent CDC-115 he received while incarcer-
ated. 

Three-striker Williams presented an ex-
cellent case for resentencing in March 
2016, pursuant to his petitions to recall 
his sentence under Propositions 36 and 
47.  There is no doubt he was eligible for 
recall of sentence.  Though Williams 
committed no less than six armed rob-
beries in the 1980’s and 1990’s, the third 
strike that landed him a life sentence 
was for possession of a small amount of 
heroin.  Since that third strike was a non-
violent, non-serious felony, Williams is 
eligible for resentencing under Proposi-
tion 36, which modified California’s 
Three Strikes law.  And since his third 
strike was also a drug-related offense 
later reduced to a misdemeanor under 
Proposition 47, he is eligible for resen-
tencing under that proposition as well.   

 Williams has done much to rehabilitate 
himself in prison:  … He has participated 
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in programs for at-risk youth, including 
E.D.G.E. (Education, Diversion and Goals 
to Endeavor), and typed up narratives 
describing the “pointlessness” of gang 
life.  He was vice-chair of the men’s ad-
visory council of the Calipatria State 
Prison in 2007.  He has mastered various 
word processing and filing management 
programs and has become an excellent 
typist.  He took classes in consumer 
credit, and commendations as an excel-
lent clerk.   

 Moreover, Williams lined up a sponsor 
connected with a community college 
who had agreed to provide housing for 
him.  This sponsor had experience as-
sisting parolees transition back into soci-
ety.  The sponsor had even found coun-
seling for Williams upon his 
(prospective) release, as well as financial 
aid to help him attend classes with the 

goal of becoming a youth counselor.  
And on top of all that, Williams was 
about 60 years old, and suffering from 
hepatitis C, arthritis and high blood 
pressure, characteristics that generally 
do not describe likely recidivists.   

   But Williams had a big problem. 

As we said – he presented an excellent 
case for recall of sentence.  Except for 
one thing.  In July 2010 – at least ac-
cording to prison rules violation records 
received by the trial court at the hearing 
on his petitions – a prison guard saw 
Williams “make a throwing motion to-
ward” a certain inmate followed by the 
“distinctive sound of metal on metal.”  
Another guard discovered a metal 
weapon (sometimes referred to as a 
shank) in a nearby unoccupied cell.  The 
stab wound to the fellow inmate was 
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serious, entailing a wound to the heart 
and bleeding around the heart and into 
the lung area.   

   Williams denied the subsequent CDC-
115, and his administrative appeal of it 
was turned down. 

The memorandum prepared by the chief 
deputy warden of the prison concerning 
Williams’ appeal noted his various argu-
ments in favor of his innocence but es-
sentially denied it based on “an eyewit-
ness report that [Williams was] the per-
son that struck inmate [R.] in his upper 
left chest area while [Williams] grasped 
on to his waist. 

   The trial court relied on the CDC-115 
documentation to deny resentencing relief. 

The 2010 stabbing incident followed 
Williams into his 2016 hearing and was 
the reason the trial court denied Wil-
liams’ petitions.  The trial judge gave 
great weight to the fact “the eyewit-
nesses to the incident” who “identified 
the defendant as the person who did the 
stabbing” were prison guards, and 
therefore their statements could be 
“taken as reliable.”  The trial judge con-
cluded their statements were “sufficient 
to show that Mr. Williams did, in fact, 
stab another inmate.”  The judge further 
noted there were “no other witnesses at 
all” who indicated there was some rea-
son the guards’ statements were “either 
suspect or should not be believed.”  The 
bottom line was that the trial court, 
based on the 2010 stabbing incident, 
found Williams to pose a danger of com-
mitting a murder (which is a super 
strike) if released, and so denied both 
his Proposition 36 and 47 petitions. This 
appeal followed. 

   The standard of review for dangerous-
ness under both Propositions 36 and Prop-
osition 47 has been spelled out in those 
initiatives themselves:  abuse of discretion 
as to whether the prisoner poses an un-
reasonable risk of public safety.  Obviously 
the finding that Williams attempted to 
murder a fellow inmate in 2010 supports 
the trial court’s discretionary finding that 
Williams poses such unreasonable danger, 
i.e., he might commit the super strike of 
murder or attempted murder.   

   The Court of Appeal’s review of the facts 
noted that while Williams had certainly raised 
some doubt as to his guilt of the stabbing, his 
argument that he was not prosecuted by the 
local DA for a crime, and that he was left-
handed (vs. witnesses saying the perp used 
his right hand for the stabbing), did not suffice 
to overcome the CDC-115 final determination. 

Williams’ appellate argument is that the 
dangerousness finding based on the 
2010 incident was speculative.  Tested 
under an abuse of discretion standard, 
that argument is not persuasive in light 
of the stabbing being relatively recent in 
time and supported by eyewitness testi-
mony.  The trial court was not unreason-
able in reasoning that someone capable 
of manufacturing a shank in prison 
(which certainly would require a modi-
cum of planning) and then using it on 
another prisoner might yet resort to vio-
lence if put under some stress outside of 
prison. 

 Another point Williams makes is that 
the Kern County District Attorney de-
clined to prosecute the 2010 incident.  
But that is not a point that carries 
enough heft to outweigh the eyewitness 
finding under an abuse of discretion 
standard.  It is readily imaginable that a 
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busy prosecutor’s office might not want 
to devote its limited resources to pre-
senting an attempted murder case 
against someone already serving a life 
sentence.   Further, while the evidentiary 
standard for dangerousness in a recall 
petition is merely preponderance of evi-
dence, the local district attorney’s office 
undoubtedly evaluated prosecution un-
der the more stringent beyond a reason-
able doubt standard.   

 Nor does the fact no motive for the al-
leged stabbing was apparent from the 
prisoner disciplinary proceeding require 
reversal of the trial court’s discretionary 
decision.  We cannot reason from the 
fact there was “no known rationale” for 
the offense (to quote a review com-
mittee’s report) to a conclusion it did not 
happen.  

 That said, we must emphasize that this 
case is far closer than one might imagine.  
To revisit our allusion to To Kill a Mock-
ingbird, the disciplinary record shows 
that the prison guard who saw Williams 
stab the other inmate saw him stab the 
victim with his right hand.  Williams, 
however, is left handed.  (See Miller v. 
United States (D.C. 2011) 14 A.3d 1094 
[reversing for Brady error where prose-
cution didn’t tell defense until the even-
ing before opening statements that pros-
ecution’s principal eyewitness saw gun-
man shoot pistol in his left hand where 
defendant was right-handed].) 

 Moreover, Williams was not found with 
the weapon on him.  The weapon was 
found in an unoccupied cell.  And while 
the absence of motive doesn’t prove Wil-
liams didn’t do it, it does raise questions 
about the incident.  We can see why the 
local prosecutor didn’t think there was a 

case provable beyond a reasonable 
doubt that Williams had stabbed another 
inmate.   

 For sake of analysis, we must face the 
thought that lies just beneath the surface 
in Williams briefing – that Williams was 
framed by corrupt prison guards con-
cerning the 2010 incident for their own 
unknown but subjective reasons.   

 We have no evidence of that:  Other 
than the left-hand/right-hand dichotomy 
reminiscent of the framing of Tom Robin-
son in To Kill a Mockingbird, we have no 
basis for jumping to such a conclusion – 
to do so would be real “speculation.”  
The operative legal principle is that we 
presume official duty has been done and 
prison guards are not corrupt until 
shown otherwise.  (E.g., Connerly v. 
Schwarzenegger (2007) 146 Cal.App.4th 
739, 751 [“There is a presumption that 
state officers will obey and follow the 
law.”].) 

 Moreover, as far as the problem of left-
handedness is concerned, there is noth-
ing in this record that compels a finding 
that Williams could not have committed 
the crime.  Indeed, according to the 
memorandum on appeal, the eyewitness 
officer saw Williams strike the victim 
twice and Williams’ “left hand was 
around his waist,” thus plausibly afford-
ing more leverage.  As Pete Rose and 
Mickey Mantle demonstrated, some peo-
ple are able to use their less-dominant 
sides to advantage, and there is nothing 
here that forces us to conclude Williams 
could not have stabbed the inmate with 
his right hand.   

 Also – and here we realize the dilemma in 
which Williams found himself with the pro-
spect of criminal prosecution still hanging 
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 over his head – the fact is Williams did not 
make the case he was framed, or even that 
the eyewitness prison guard was merely in 
error.  His testimony on direct at the 2016 
hearing avoided the 2010 incident, and the 
prosecutor on cross-examination expressly 
said she did not want to get “into the facts of 
that attempted murder accusation.”  Moreo-
ver, at least in theory, Williams might have 
challenged in court the prison administrative 
proceeding by action in either administrative 
mandate or even ordinary mandamus after 
having exhausted his internal (prison system) 
administrative remedies.  (See Escamilla v. 
Department of Corrections & Rehabilitation 
(2006) 141 Cal.App.4th 498, 509; see also Cal. 
Code Regs., tit. 15, § 3084.1 et seq.)   

 But he didn’t.  As far as this court is con-
cerned, it was conclusively established in pris-
on administrative proceedings, even if only 
by a preponderance of the evidence, that 
Williams stabbed another inmate in 2010.  
The trial court was thus well within its discre-
tion in denying the Proposition 36 and Propo-
sition 47 petitions; a stabbing of an inmate 
could reasonably be found to outweigh all 
the good works Williams presented at his 
hearing. 

   Accordingly, the Court denied any relief. 

There is nothing we can do for him.  The 
trial court’s order is affirmed. 

 

PROP. 36 DENIAL REVERSED BECAUSE TRIAL 
COURT USED WRONG STANDARD OF PROOF 

P. v. Wayne Woods 

CA2(4); B279415 
March 2, 2018 

      In 1996, a jury convicted Wayne Woods 
of stalking (§ 646.9, subd. (a); count 1) and 
criminal threats (§ 422; count 5).  The court 
found that he had suffered two prior 
strikes (§§ 667, subds. (b)-(i), 1170.12, 

subds. (a)-(d)) under the Three Strikes law 
and sentenced him to prison for 25-life on 
both counts, ordering the sentence on 
count 2 stayed under section 654.    

   On November 6, 2014, appellant filed a 
petition for recall and resentencing under 
Prop. 36.  He correctly conceded that he 
was ineligible for resentencing on his crimi-
nal threats conviction (§ 422), because that 
crime is a serious felony under section 
1192.7, subdivision (c)(38), rendering him 
ineligible under section 1170.126, subdivi-
sion (e)(1).  However, he contended that he 
was eligible for resentencing on his stalking 
conviction (§ 646.9).  His claim on appeal is 
that the trial court used the wrong stand-
ard of proof when denying relief. 

Appellant Wayne E. Woods appeals from 
the denial of his petition for resentenc-
ing under Proposition 36 (the Three 
Strikes Reform Act of 2012), codified in 
Penal Code section 1170.126.  The trial 
court concluded that he was ineligible 
for resentencing because in the commis-
sion of the subject crime (stalking), he 
intended to cause great bodily injury, 
thus making the crime a serious felony 
(§§ 667, subd. (e)(2)(C)(iii), 1170.12, 
subd. (c)(2)(C)(iii)), and also rendering 
him ineligible under section 1170.126, 
subdivision (e)(2).  He contends that in 
making this finding, the court wrongly 
applied the preponderance-of-the-
evidence standard rather than requiring 
proof beyond a reasonable doubt.  In 
light of the recent decision in People v. 
Frierson (2017) 4 Cal.5th 225 (Frierson), 
which held that proof beyond a reasona-
ble doubt is required to make such a 
finding, we agree.  We therefore reverse 
and remand the matter for application of 
the proper standard of proof in deter-
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mining whether appellant is eligible for 
resentencing on his stalking conviction, 
and for any further proceedings on ap-
pellant’s petition as may be appropriate.  

Following an eligibility hearing, the court is-
sued a written decision finding appellant ineli-
gible for resentencing because “the People 
have amply met their burden of showing by a 
preponderance of evidence” that appellant 
intended to cause great bodily injury (§§ 667, 
subd. (e)(2)(C)(iii), 1170.12, subd. (c)(2)(C)
(iii)), rendering him ineligible under section 
1170.126, subdivision (e)(2).   

   The Court of Appeal noted the recent CA 
Supreme Court case in In re Frierson, upon 
which it then granted relief. 

Appellant contends that in determining him 
ineligible for resentencing, the trial court 
erred in using the preponderance-of-the-
evidence standard.  We agree.   

Under  section 1170.126, subdivision (e), a 
previously-convicted, third-strike defendant is 
eligible for resentencing if:  (1) the defendant 
is serving an indeterminate term of life im-
prisonment imposed under the Three Strikes 
law for a conviction of a felony that is not de-
fined as serious and/or violent (see §§ 667.5, 
1192.7, subd. (c)); (2) the defendant’s current 
sentence was not imposed for disqualifying 
offenses specified in sections 667, subdivision 
(e)(2)(C), and 1170.12, subdivision (c)(2)(C); 
and (3) the defendant has no prior convic-
tions for offenses listed in sections 667, subdi-
vision (e)(2)(C)(iv), and 1170.12, subdivision 
(c)(2)(C)(iv).  If a trial court determines that 
the defendant satisfies these criteria, then it 
must resentence the defendant as a second 
strike offender, “unless the court, in its dis-
cretion, determines that resentencing the pe-
titioner would pose an unreasonable risk of 
danger to public safety.”  (§ 1170.126, subd. 
(f).)  

One of the factors that renders a defendant 
ineligible for resentencing is if “[d]uring com-
mission of the current offense, the defendant 
used a firearm, was armed with a firearm or 
deadly weapon, or intended to cause great 
bodily injury to another person.”  (§§ 667, 
subd. (e)(2)(C)(iii), 1170.12, subd. (c)(2)(C)(iii), 
italics added; see also 1170.126, subd. (e)(2).)  
In Frierson, supra, 4 Cal.5th 225, decided after 
the eligibility hearing in the present case, the 
California Supreme Court resolved a split of 
authority among the Courts of Appeal, and 
held that a finding of ineligibly requires proof 
beyond a reasonable doubt.  Here, the trial 
court found that appellant intended to cause 
great bodily injury in the stalking crime, but 
expressly used the preponderance-of-the-
evidence standard in making that finding.  Un-
der Frierson, we must remand the case for the 
trial court to reconsider appellant’s eligibility 
for resentencing on the stalking count using 
the proper standard of proof.  (Frierson, supra, 
4 Cal.5th at p. 240.)   

   Accordingly, the Court granted relief. 

The order is reversed and the matter is re-
manded to the trial court to reconsider appel-
lant’s eligibility for resentencing on his stalk-
ing conviction using the proper standard of 
proof (beyond a reasonable doubt), and to 
conduct any further proceedings on appel-
lant’s petition as appropriate.   

 

SOLICITATION TO COMMIT MURDER DOOMS 
PROP. 36 RELIEF 

P. v. Craig Wimberly 

CA2(4); B281550 
December 20, 2017 

   Craig Wimberly, currently serving 25-life 
imposed in 1997 for solicitation of murder 
(PC, § 653f, (b)), sought and was denied re-
sentencing under Prop. 36.  The trial court 
concluded he was not eligible for resentenc-
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ing due to the nature of his most recent 
offense.  Wimberly contended that the court 
misinterpreted the statutory provisions gov-
erning eligibility for resentencing.   

Respondent opposed the petition, con-
tending that section 1170.126, subdivi-
sion (e)(2), by reference to section 667, 
subdivision (e)(2)(C)(iii), rendered a de-
fendant convicted of the crime of solicita-
tion to commit murder ineligible for re-
sentencing.  The court ruled that appel-
lant’s sentence was ineligible for recall 
because “soliciting murder is intended to 
inflict great bodily injury.”   

   The Court reviewed the state of the case 
law on Prop. 36. 

With certain exceptions, an inmate is eli-
gible for resentencing if he or she is cur-
rently “serving an indeterminate term of 
life imprisonment imposed pursuant to 
[the former Three Strikes law] for a con-
viction of a felony or felonies that are not 
defined as serious and/or violent felonies 
by subdivision (c) of Section 667.5 or sub-
division (c) of Section 1192.7.”  (§ 
1170.126, subd. (e)(1).)  The primary ex-
ceptions are found in subdivisions (e)(2) 
and (e)(3) of section 1170.126, which re-
quire the court to consider the defend-
ant’s prior strikes and the nature and/or 
circumstances of the current conviction 
in determining his or her eligibility for re-
sentencing.  Subdivision (e)(3) of section 
1170.126 provides that the defendant is 
not eligible for resentencing if any of the 
prior strikes is among the offenses listed 
in section 667, subdivision (e)(2)(C)(iv) or 
section 1170.12, subdivision (c)(2)(C)(iv).  
Neither of those provisions lists robbery, 
the offense appellant committed multiple 
times in the past.  Accordingly, appel-
lant’s prior crimes did not render         

him ineligible. 

 Subdivision (e)(2) of section 1170.126 
precludes resentencing if the defendant’s 
current offense meets the criteria set 
forth in section 667, subdivision (e)(2)(C)
(i) through (iii) or section 1170.12, subdi-
vision (c)(2)(C)(i) through (iii).  Clause (C)
(iii) of both section 667, subdivision (e)(2) 
and section 1170.12, subdivision (c)(2) 
(hereafter “(C)(iii)”), when read in con-
junction with section 1170.126, provides 
that a defendant is ineligible for recall 
and resentencing if, “[d]uring the com-
mission of the current offense, the de-
fendant used a firearm, was armed with a 
firearm or deadly weapon, or intended to 
cause great bodily injury to another per-
son.”   

   Wimberly’s claim that solicitation of mur-
der did not disqualify him failed scrutiny by 
the Court. 

The statutory language at issue is not am-
biguous.  When section 1170.126, subdi-
vision (e)(2) and (C)(iii) are read together, 
they clearly state that a defendant is inel-
igible for resentencing if the current sen-
tence was imposed for an offense during 
the commission of which he or she 
“intended to cause great bodily injury to 
another person.”  Solicitation to commit 
murder is established by proving that the 
defendant solicited another to commit 
murder while holding the specific intent 
that a murder be committed.  (People v. 
Bottger (1983) 142 Cal.App.3d 974, 980; 
CALCRIM No. 441; CALJIC No. 6.35.)  As it 
cannot seriously be argued that death is 
not a form of great bodily injury, appel-
lant’s current crime fits squarely within 
the language of (C)(iii), thus rendering 
him ineligible for resentencing. 

   Wimberly pulled out every stop trying to 
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argue that lenity should be applied in his 
case, but to no avail. 

Appellant strains to find an ambiguity to 
which the rule of lenity could apply.  
First, he points to an issue often raised in 
connection with the second clause of (C)
(iii), the clause applicable where the de-
fendant “was armed with a firearm or 
deadly weapon.”  Defendants impris-
oned as the result of a conviction for be-
ing a felon in possession of a firearm 
have argued that the clause should be 
interpreted to require proof of an under-
lying offense to which the firearm pos-
session can be “‘tethered,’” that is, a 
crime that being armed furthered or fa-
cilitated.  (See, e.g., Osuna, supra, 225 
Cal.App.4th at p. 1030.)  This contention 
has been uniformly rejected by the 
courts.  (Osuna, supra, at p. 1027 [“[B]
eing ‘armed with a firearm’ ‘during the 
commission of the current offense,’ for 
purposes of [Proposition 36], does not 
require the possession be ‘tethered’ to, 
or have some ‘facilitative nexus’ to, an 
underlying felony”]; accord, People v. 
White (2016) 243 Cal.App.4th 1354, 
1362-1364; People v. Hicks (2014) 231 
Cal.App.4th 275, 283-284; People v. 
Brimmer (2014) 230 Cal.App.4th 782, 
797-799; People v. Elder (2014) 227 
Cal.App.4th 1308, 1312-1314; People v. 
Superior Court (Cervantes) (2014) 225 
Cal.App.4th 1007, 1012-1018; People v. 
Blakely (2014) 225 Cal.App.4th 1042, 
1051-1057; People v. Superior Court 
(Martinez) (2014) 225 Cal.App.4th 979, 
989-995; People v. White (2014) 223 
Cal.App.4th 512, 522-527.)  Nonetheless, 
appellant attempts to formulate a similar 
argument here, contending that (C)(iii)’s 
reference to intent to cause great bodily 
injury to another person “during the 
commission of the current offense” 

makes sense only “if there is another 
offense to which the intent to cause inju-
ry attaches.”  (Italics omitted.)  Appellant 
has raised no new arguments not consid-
ered and rejected by existing authority.  

 Attempting to glean support from au-
thorities concluding that a defendant’s 
conviction for constructive, as opposed 
to personal, possession of a firearm is 
not disqualifying, appellant contends (C)
(iii) should be interpreted as applying to 
those defendants whose intention is to 
personally inflict great bodily injury.  This 
would rewrite (C)(iii), which requires on-
ly that during the offense, the defendant 
“intended to cause great bodily injury.” 

 Appellant asserts that had the drafters 
of Proposition 36 intended to include so-
licitation of a third party to commit mur-
der within the category of current 
offenses ineligible for resentencing, its 
provisions would have listed or refer-
enced that offense specifically, and that 
“the omission leads to the conclusion 
that conviction for the simple violation 
of [section 653f] is not meant to [render 
the defendant] ineligible.”  Nothing in 
the language of section 1170.126, subdi-
vision (e) suggests that the defendant is 
ineligible for resentencing only if his cur-
rent or prior crimes are listed by name.  
Under section 1170.126, subdivisions (e)
(2) and (e)(3), offense-related conduct 
that falls within the criteria of clauses (C)
(i) through (iv) of sections 667, subdivi-
sion (e)(2) and 1170.12, subdivision (c)
(2) is also disqualifying.  Provisions other 
than (C)(iii) describe conduct that dis-
qualifies the defendant, using general 
terms rather than by reference to spe-
cific crimes.  For example, clause (C)(ii) 
singles out those whose current offense 
is “any felony offense that results in 
mandatory registration as a sex offender 
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[with certain specific exceptions].”  
Clause (C)(iv)(VIII) applies to “any seri-
ous or violent felony offense punishable 
in California by life imprisonment or 
death.”  Appellant’s proposed interpre-
tation would render not only (C)(iii), but 
all provisions that describe the disquali-
fying conduct generically as surplusage.  
As explained by the court in People v. 
Blakely:  “By including as a disqualifying 
factor an inmate’s mere intent, during 
commission of the current offense, to 
cause great bodily injury to another per-
son, the electorate signaled its own in-
tent that disqualifying conduct not be 
limited to what is specifically proven or 
punishable in the form of an offense or 
enhancement. . . .  [V]oters rendered 
ineligible for resentencing not only nar-
rowly drawn categories of third strike 
offenders who committed particular, 
specified offenses or types of offenses, 
but also broadly inclusive categories of 
offenders who, during commission of 
their crimes . . . used a firearm, were 
armed with a firearm or deadly weapon, 
or intended to cause great bodily injury 
to another person.”  (People v. Blakely, 
supra, 225 Cal.App.4th at pp. 1054-
1055.)   

 Finally, appellant contends that the (C)
(iii) exception does not apply unless the 
defendant intended the “great bodily 
injury” to be inflicted contemporaneous-
ly with the current offense.  Again, the 
plain language of the statute refutes the 
contention.  Nowhere does (C)(iii) sug-
gest that anything must happen during 
the current offense other than that the 
defendant have formed an “inten[t]” to 
cause great bodily injury.  The jury nec-
essarily found appellant formed that in-
tent contemporaneously with his cur-
rent offense, as it convicted him of the 

crime of solicitation to commit murder.  
In short, we find no error in the trial 
court’s interpretation of section 
1170.126, subdivision (e)(2) or (C)(iii), 
and conclude the plain meaning of the 
language of those provisions disqualifies 
a defendant like appellant, whose cur-
rent crime is solicitation to commit mur-
der. 

 

LONG RECORD OF VIOLENCE DOOMS         
PROP. 36 RELIEF 

P. v. ---- 

CA2(5); B277814 
January 19, 2018 

   This CDC prisoner was convicted in 1995 
on two counts of second degree burglary.  
As a third strike offender, he was sen-
tenced to fifty-life.  He lately filed Prop. 36 
and Prop. 47 petitions to recall his sen-
tence.  The trial court denied both peti-
tions based on its finding that resentenc-
ing him would pose an unreasonable risk 
of danger to public safety.  He asserted 
that the trial court’s denial of his Prop. 36 
petition was error even under the recently 
determined more permissive dangerous-
ness standard that applies in Prop. 36 cas-
es.   However, the Court of Appeal found 
that the trial court was justified in denying 
relief based on appellant’s considerable 
criminal history.   

As to defendant’s criminal history, the 
People summarized his numerous 
crimes dating back to 1987.  In February 
of that year, defendant was convicted of 
falsely identifying himself as a peace 
officer and sentenced to three days in 
county jail.  In October 1987, defendant 
was convicted of receiving or concealing 
stolen property and placed on probation 
for two years.  Two months later, and 
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while on probation, defendant com-
mitted the first of his two prior robbery 
offenses.  During that offense, his ac-
complice stopped a bartender from call-
ing 911 (hanging up the phone and tell-
ing her “Don’t move, or you are dead, 
Bitch”) and robbed two other women 
who were in the bar at the time.  In 
March 1992, seven days after being dis-
charged from parole (following his re-
lease from prison on the robbery convic-
tion, a parole violation, and another in-
tervening conviction), defendant com-
mitted his second robbery offense.  On 
that occasion, he stole money out of a 
Sears cash register and resisted a store 
security guard who attempted to appre-
hend him.  After being released from 
prison on this robbery conviction and 
sustaining an intervening cocaine pos-
session conviction, defendant com-
mitted the 1995 triggering offenses that 
involved the fight with security guards 
until he was apprehended.  

 In addition to summarizing defendant’s 
criminal history, the People argued de-
fendant had behaved poorly while in 
prison.  The People asserted defendant 
had a California Department of Correc-
tions and Rehabilitation (CDCR) Classifi-
cation score of 119 in early February 
2013, which was at least 40 points high-
er than his score was when he entered 
prison in 1995.  Defendant’s most recent 
documented violent conduct—fighting 
resulting in the use of force—occurred 
in June 2012, after defendant was in his 
fifties.  During that incident, defendant 
and another inmate were observed 
punching one another in the face and 
upper torso, and they continued striking 
each other even after all inmates were 
ordered to the ground.  Officers had to 
deploy a chemical agent to stop them 

from fighting, and the officers released 
two additional chemical agents when 
they again started to approach one an-
other.   

 Beyond the June 2012 incident, the 
People also highlighted the following 
prison Rule Violation Reports (RVRs) de-
fendant received for aggressive and 
“anti-authoritarian behavior”:   

--Assault on a Peace Officer Not Likely 
to Cause Serious Bodily Injury, on Febru-
ary 22, 2011, for swinging clenched fists 
toward one of two officers who attempt-
ed to handcuff defendant for refusing to 
submit to an unclothed body search, 
and then resisting the officers’ attempts 
to force him to the ground until they 
subdued him with pepper spray; 

  --Aggravated Battery on a Peace Officer 
and Battery on a Peace Officer Not In-
volving Use of Force, on January 26, 
2007, for yelling to jail personnel from 
his cell (“[F]eed me, you mother fuck-
ers” and “Fuck you bitch, you punk ass 
Mexican, feed me”); inciting other in-
mates to yell; spitting in an officer’s eye; 
kicking two officers; and directing other 
profanities at the officers; 

  –Threatening a Peace Officer, on July 
17, 2006, for stating, “You need to be 
careful on the tier, because you are go-
ing to get hurt”; when the officer asked 
if he was being threatened, defendant 
stated, “You need to be careful, on the 
tier and watch your back . . . .”; 

  –Mutual Combat, on December 6, 
2005, for continuously punching another 
inmate until officers deployed a blast 
grenade; 

  –Battery on Staff, on April 3, 2002, for 
punching an officer twice in the face and 
having to be forcibly handcuffed after 
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another officer deployed pepper spray; 
and 

  –Battery on an Inmate, on September 
21, 1995, for hitting an inmate in the 
side of the face, which caused the in-
mate to fall; and for participating with 
another inmate to cause a chemical burn 
to the victim inmate’s scalp by throwing 
an unidentified, white powdery sub-
stance on the victim.    

 The People additionally argued defend-
ant was unsuitable for resentencing be-
cause there was no evidence he had ad-
dressed his longstanding drug problem 
nor evidence he made significant strides 
to “improv[e] himself while incarcer-
ated.”  According to the People, defend-
ant had never enrolled in a prison drug 
rehabilitation program and his history in 
prison included an August 20, 2007, RVR 
for possession of contraband (a plastic 
bag containing 167 prescription pills, five 
inhalers, and one eye drop bottle—all in 
excess of what he had been prescribed).  
Defendant also had not attained a GED 
nor completed a vocational program.   

   In his defense, appellant offered evi-
dence of his rehabilitation.  But the trial 
court found this insufficient to recommend 
resentencing, and the Court of Appeal 
found that the trial court did not abuse its 
discretion in so denying relief. 

The trial court properly exercised its 
statutory discretion in denying defend-
ant’s petition.  As to defendant’s crimi-
nal history, the trial court acknowledged 
defendant’s convictions were “remote,” 
but it reasonably found “his criminal his-
tory remain[ed] probative of his current 
risk of danger to public safety,” given his 
history of misconduct in prison, elevated 
classification score, and lack of rehabili-
tative programming.  In addition, and as 

the trial court correctly recognized, seri-
ous rule violations while incarcerated 
are probative of recidivist tendencies 
and whether resentencing a defendant 
would endanger the public.  (See 
§ 1170.126, subd. (g)(2); In re Reed 
(2009) 171 Cal.App.4th 1071, 1084-
1086.)  The trial court found 
“[defendant]’s disciplinary history re-
flects a pattern of violent and aggressive 
conduct, evidencing his inability or un-
willingness to respect authority and re-
frain from fighting.”  That, too, was a 
reasonable judgment.  A four-year dé-
tente in context of a longer 21-year pris-
on history that includes multiple assaults 
on prison staff and violent altercations 
occurring through defendant’s forties 
and fifties is not a sufficiently reliable 
basis to conclude the trial court was 
clearly wrong to conclude defendant 
posed an unreasonable threat to public 
safety.  This is especially true when, as 
the trial court noted, defendant has 
made minimal efforts to participate in 
rehabilitative programming while in pris-
on.  (See Cal. Code Regs., tit. 15, § 2402, 
subd. (d)(9) [“Institutional activities indi-
cate ability to function within the law 
upon release”].)   
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AND THE WAIT GOES ON.  AND ON. 

AND ON…. 

To those (im)patiently waiting for the new regulations cover-

ing family visits to be implemented, the best we can tell you 

is—wait some more.  Though we continually check (well, we 

call it checking; CDCR no doubt calls it nagging) every week 

with officials on the progress of those regs, not much has 

been forthcoming until now.

After the public comment on the proposed regs closed with a 

public hearing in mid-February, the department collected all 

the comments, questions, complaints and suggestions and is 

currently still reviewing them, before (probably) releasing an 

amended version to the Office of Administrative Law (OAL), 

the next step in the approval process.  But those reviewing 

the proposed regs aren’t ready to take  next step just yet. 

Latest word this week is that it could be two to five months 

more before CDCR submits the regulations, along with a Final 

Statement of Reasons (FSOR) to the OAL for review and ac-

tion.  We’ll keep ‘checking/nagging,’ and keep you posted.  

Yes, it’s a complicated process.  But really, it didn’t take this 

long to write the Bible. 

TRANSITIONAL HOUSING CONTACTS 

Those lifers headed for board, preparing their parole plans and in need of information on possi-

ble transitional housing accommodations, we can help you.  LSA has recently updated our transi-

tional housing list to include a number of facilities available to paroling lifers, many of which are 

funded under the Specialized Treatment for Optimized Programming system (formerly called 

SASCA), as well as private locations. 

While we can’t find you a location, we can provide you with names of those programs and ad-

dresses; its up to you to write and ask for acceptance, deciding what program best fits your 

needs and location.  

The list is available for the asking, please include a stamp or SASE.  Send your request to: 
LSA at PO Box 277, Rancho Cordova, Ca. 95741, as ask for the transitional housing list.  
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Life Support Alliance, now starting our eighth year 

(!) of ‘business,’ has always been the go-to organi-

zation for lifers needing explanations, help, hope 

and just plain information.  And our small and busy 

staff do our best to answer as many of the 250+ let-

ters each month as we can, as quickly as we can. 

There are some requests we can’t handle; we 

aren’t attorneys, we can’t send free copies of Cali-

fornia Lifer Newsletter; can’t do legal research for 

you or figure out your sentence credits or time; we 

don’t contact family members or other prisoners 

and can’t provide you with copies of bills (but we’ll 

tell you how to get those) or court decisions.  But 

just about everything else, we’ll tackle.  And while 

lifers have always been our target population, we’ve 

expanded to embrace long-term determinate sen-

tenced prisoners, as well as LWOP, many of whom 

now do, and more of whom we hope will eventually, 

have a chance at parole hearing. 

In fact, that’s sort of where we target our efforts; 

helping those prisoners who will go to parole hear-

ings understand the process and requirements for 

parole.  And historically, we’ve also tried to provide 

answers to any inmate, parole-destined or not, to 

questions they have.  But now, unfortunately, we 

must respectfully decline to continue that last com-

mission, responding to all determinate and short-

term inmates who write to us.  

Not that we don’t want to help, but it’s become a 

situation of resources and intent.  In the past month 

alone, we’ve received more than two dozen letters 

from non-lifers, all asking questions that require 

considerable research, time and resources in the 

form of supplies and postage, and the latter, we 

don’t have much of.  The questions often asked are 

also frankly sometimes troubling. 

We’re focused on lifers, those who have decades 

ahead of or behind them, trying to earn their way to 

freedom.  Quite frequently short-term inmates, 

sometimes with as little as a few months remaining 

before their automatic release, will write us with 

questions about how to cut additional weeks off 

their prison time. 

Come on guys, get over yourselves.  If you have 

credits or time reduction coming, CDCR will get to 

you, maybe not as quickly as you’d like, but you’ll 

get out.  Lifers can’t say the same, and LSA is one 

of the organizations and resources lifers look to for 

assistance in that quest for freedom.  And seldom 

do they ask for shortcuts; most want to understand 

the process, how they can show and prove their life 

change and thus be found suitable. 

So please understand, lifers, LWOPs and DSL in-
mates going to parole hearings will receive our at-
tention first, and possibly exclusively.  If you’re a 
short-timer (yes, we do understand, all prison time 
seems like a long time), we simply don’t have the 
wherewithal to become your advocate too.  

WE MUST RESPECTFULLY DECLINE 
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For those lifers convicted of first or second-degree murder, winning a grant of parole from the Board of 

Parole Hearings isn’t the end of the battle.  Under powers bestowed on Governors several years ago, 

this Governor, and those before him, can unilaterally reverse that grant of parole, known to prisoners 

as ‘taking a date.’   

Each year, the Governor is required to report to the legislature on those cases where he exercised this 

power, and just about every year Life Support Alliance gets that report, parses through the language 

and finds those items, facts of the case or prisoner, that constitute his ‘triggers,’ those factors that 

cause him to reverse those parole grants.  This year was no exception.  The “2017 Executive Report 

on Parole Review Decisions” was surprisingly short. 

Of the 915 grants of parole handed down by parole commissioners in 2017, the Governor reversed 25 

of those grants, the lowest percentage of reversals, indeed, simply the lowest number in decades.  In-

deed, 25 reversals out of 915 grants barely registers, percentage wise, at a mere 2.7%.  Granted, per-

centages are a bit misleading here, as not all the 915 inmates granted parole were subject to the Gov-

ernor’s reversal; only those with a first or second murder conviction are vulnerable. 

But a retrospective look at raw numbers is interesting.  The number of grants handed out in 2017 was 

a record level, though the board has been on an upward trend for several years, ranging from nearly 

600 to over 900 since 2012.  And Governor Brown, in stark contrast to proceeding governors, while still 

exercising his ability to reverse dates, often repeatedly for the same prisoner, has done so far less of-

ten than others, which at time hovered around 80% reversals. 

Over the last 6 years, the numbers look like this: 

2012 Grants: 670 Reversals: 91 

2013 Grants: 590 Reversals: 100 

2014 Grants: 902 Reversals: 133 

2015 Grants: 902 Reversals: 95 

2016 Grants: 816 Reversals: 99 

2017 Grants: 915 Reversals: 25 

As mentioned, the Governor is only able to unilaterally reverse parole grants for those convicted of first 

or second-degree murder.  And it appears, from analysis of last year’s reversals, that he makes no dis-

tinction between first and second degree; of the 25 reversals, 14 had second degree convictions.  Nor 

does being a YOPH lifer bestow any easier a ride, as 14 of the reversals were for prisoners who fell 

under YOPH laws. 

What else triggers the Governor to reverse a parole grant?  As in past years, it appears the character-

istics of the victim are first in line.  Once again, if the victim of the crime was female, a child or young 

person, elderly, or otherwise especially vulnerable, the Governor take special notice and is somewhat 

more likely to reverse. 

Similarly, if the victim is being a police officer or other ‘high profile’ crime, the chances of reversal are 

greater.  Although 3 of the reversals affected inmates who qualified for elderly parole consideration, all 

of those individuals were convicted of crimes that could be considered ‘high profile,’ which, for the Gov-

BROWN’S PAROLE REVERSALS HIT NEW LOW 
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As Governor Jerry Brown winds down a long ca-

reer, the final months of his final term, the Governor 

has become more approachable about pardons 

and commutations of sentence.  And while this is a 

traditional announcement around certain holidays 

(Christmas and Easter in particular), the Governor 

has signaled his willingness to issue those changes 

in sentence at other times as well. 

And of course, because of this, there is an in-

creased interest, nearly a drive, to apply for com-

mutation or pardon.  Word to the wise: for those 

who are still incarcerated, commutation of sentence 

is the avenue for possible relief.  Pardons are doled 

out to those who have been released from prison, 

usually a considerable time ago, and have lived an 

exemplary life since that time. 

Commutations can reduce or eliminated a current 

sentence.  There is a formal application and pro-

cess, the application available from the Governor’s 

website, or, theoretically, from inmate counselors.  

Once the application is received, an investigation 

will be instigated, the results of which presented at 

the en banc considerations during the Executive 

Board Meeting of the Board of Parole Hearings. 

The applicant is notified of when the Board will be 

considering his or her case, and he or she is given 

the opportunity to forward any additional infor-

mation, if desired and/or have persons appear to 

speak on their behalf. 

The Board will decide whether to recommend to the 

Governor that a commutation of sentence be grant-

ed.  The Governor then reviews the information 

makes a decision on granting commutation of sen-

tence. If the applicant has been convicted of more 

than one felony in separate proceedings, the Cali-

fornia Supreme Court must also approve the grant 

of a commutation of sentence. 

There is no requirement that the Governor issue a 

ernor, carries more weight. 

Of the 25 reversals, one was a woman, who Brown acknowledged had been a victim of Intimate Part-

ner Battering (often a mitigating factor), but the nature of her victim and the facts of the crime, held 

more weight for the Governor.  One prisoner was even a formerly paroled lifer, returned to prison after 

about a year on parole after being convicted of a domestic violence incident.  Although the parole 

board voted to give him a second, second chance, the Governor was not so sanguine, saying he was 

not convinced the inmate had control of his anger issues. 

Indeed, the phrase, “I am not convinced” is prominent in many of the reversal letters.  The Governor 

expresses his skepticism about the level of insight acquired by some granted parole, the genuineness 

of their remorse, and, in a trio of cases where there were concerns regarding the mental health of the 

potential parolee, their commitment to continuing on a treatment path.  Brown also pulls several up 

short on their expression of responsibility, noting in several cases he feels the inmates are still 

‘minimizing’ their participation or culpability in the crime. 

In several cases Brown mentions family victims of the victim expressed opposition to parole for the 

prisoner.  And former gang affiliation was also a concern, as were those individuals who had multiple 

victims, or where the victim was a member of their family. 

And being reversed by the Governor and subsequently being found suitable again is no guarantee of 
Brown’s acquiescence to release.  Of the 25 reversals, 7 individuals had been reversed at least once 
before, several 3 times and for at least one, this was the fourth reversal of a grant.  

THE MOST IMPORTANT ‘COMMUTE’ FOR LIFERS 
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 commutation of sentence to an applicant, and the 

length of time needed for the completion of the 

commutation process is not governed by statute or 

regulation.  Review of the recent successful com-

mutation requests shows Brown is looking for ex-

emplary inmates, who have little or no disciplinary 

issues, are active programmers (often creating pro-

grams or instrumental in bringing programs into the 

institution) and with support not only from outside, 

but from those inside the institution as well. 

As with most situations, including support letters at 
parole hearings, letters from those who can attest 

to the change and rehabilitation of the inmate are 
preferable to petitions signed by leagues of individ-
uals who, in reality, know little if anything about the 
individual inmate.  Basically, the Governor is look-
ing for the same things the parole board seeks: ac-
ceptance of responsibility, insight into past behav-
ior and evidence of rehabilitation. 

PROGRESS ON BALLOT MEASURERS 
 

As we have previously reported, of the many possible ballot measures California voters will decide this 

November, five are directly relevant to lifers and other inmates.  Of those, one has already failed to gar-

ner enough signatures to be included on the ballot, another appears to have failed, one has already 

gathered 25% of the necessary signers, with the other two still in the race. 

First to fail to make the ballot was the “Elderly Inmate Parole Initiative,” which would have brought to pa-

role consideration inmates who are 80 years and older and had served 10 years of their sentence, either 

a life sentence or a determinate sentence.  This proposal failed to acquire the required number of signa-

tures and is now dead. 

Also failing to make the signature cut was the latest version of the Second Chance Initiative, “Second 

Chance for Youth Second Strikers,” a simple explanation of which is that it would require parole hear-

ings for “any prisoner who was under 23 years of age at the time of his or her controlling offense.” This 

effort appeared to suffer from lack of support structure and funding for the signature gathering effort. 

Still in the running and collecting signatures at press time is the “Voter Restoration and Democracy Act 

of 2018,” sponsored by Initiate Justice, which If passed, would amend the state Constitution to allow 

those individuals currently in prison or on parole for a felony conviction to register and vote in elections.  

This proposal must gather over 585,000 registered voters’ signatures by April 25, 2018 to qualify for the 

ballot.   

Also still gathering signatures but not yet at the 25% mark is “The People’s Fair Sentencing and Public 

Safety Act of 2018,” sponsored by We the People. This is an interesting and complex proposal, with lan-

guage that is troubling in its divisiveness, comparing inmates to one another in a manner that appears to 

cast lifers as more dangerous than other prisoners, notwithstanding their exemplary record on parole 

(thus proving they are less a danger to the public on release) and proposing to create a complex finan-

cial system to benefit schools. This initiative must reach the 366,000-signature level by July 17, 2018. 

The one ballot proposal that has, at press time, gathered at least a quarter of the signatures required to 

secure a place on the ballot is, for prisoners, the most problematic. “Reducing Crime and Keeping Cali-

fornia Safe Act of 2018,” the proposed ballot initiative is put forth by a coalition of police and DAs mas-

LIFERS 
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querading as the California Public Safety Partnership.   

Well-funded and with well-organized support, if passed, this debacle would reverse many of the gains 
achieved in the past few years through laws from AB 109 through Props. 36 and 47.  Changes would 
include adding more than a dozen crimes to the list of violent offenses that would preclude early re-
lease and mandates parole revocation for anyone tabbed for a parole violation 3 times, among other 
adverse provisions.  This campaign has until July 3, 2018 to gather sufficient signatures.  

UPDATE ON EARLY BILLS  

AB 665—This bill authorizes any person who was sentenced for a felony conviction prior to January 1, 2015, 

and who is, or was, a member of the United States military and who may be suffering from suffering from sexual 

trauma, traumatic brain injury, post-traumatic stress disorder, substance abuse, or mental health problems as a 

result of his or her military service, to petition for a recall of sentence under specified conditions. The bill would 

require the court to determine whether the person satisfies the specified criteria and authorizes the court, in its 

discretion, to resentence the person following a resentencing hearing.   

Any resentencing could not be for a term longer than the original sentence and would require the individual to be 

given credit for time served.  This bill passed assembly but is currently held in the Senate Appropriations Suspense 

file, pending budgetary action to provide funds for implementation.   

 

AB 1940—This bill would effectively create an earned discharge program which would allow those on pa-

role to earn credits toward their parole discharge date through accomplishment of various educational, vocational 

and public service activities.  Lifers, subject to possible lifetime parole, could earn credits toward their discharge 

review date via the same activities.  Parolees could earn as much as 12 months credit toward their discharge or 

discharge review date in a 12-month period, as well as an increase in the distance they are allowed to travel with-

out written permission from their parole agent.  This bill is in Assembly Appropriations Committee, having passed 

out of Assembly Public Safety Committee. 

 

AB 3115—originally this bill required CDCR to provide education on voting rights and voting after discharge 

from parole to prisoners. It has now been amended to put that responsibility on the counties, for implementation 

in the county jails and no longer addresses state prison inmates.  As such, we will no longer follow this bill. 

 

AB 2550—prevents male officers from performing pat down searches of female inmates or entering areas 

where female inmates are likely to be undressed, unless there is imminent danger of harm to the inmate or oth-

ers, or unless a female officer is not available. Only CIW is mentioned, authors state amendments will be made to 

include other female facilities.  This bill passed committee unanimously and is now in the in the Appropriations 
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committee.  This bill could face difficulty, as it could possibly require the hiring of additional personnel, to make 

sure a female officer is readily available.   

SB 708—allows state to work with feds to help inmates apply for replacement SS cards, apply for SSI, 

when in pre-release program and apply for CalFresh not more than a month before release—unknown if it ap-

plies to lifers.  This bill died last year and is considered and inactive bill, but could be reintroduced 

 

SB 1242—add language requiring additional conditions to grant parole be codified, including demonstra-

tion of remorse and insight, reasonable time free of disciplinary, realistic post release plans, all of which are al-

ready part of parole consideration, though not in legal terms.  In some way this bill impinges on the discretion of 

the BPH yet gives no specific standards/guidelines.  More importantly, and the real purpose of the bill, would be 

to exclude from YOPH consideration those prisoners whose victim was a peace officer or former peace officer.  

This bill has been referred to the Senate Committee on Public Safety. 

 

SB 1391—This bill would amend Prop. 57, as allowed in the language and consistent with and in further-

ance of the intent that proposition, regarding the authority of the District Attorney relative to juvenile offenders. 

Currently the DA is allowed to transfer a minor from juvenile court to an adult court cases where the minor is 

alleged to have committed a felony when he or she was 16 years of age or older or in a case in which a specific 

offense is alleged to have been committed by a minor when he or she was 14 or 15 years of age. This bill would 

repeal the authority of a district attorney to make a motion to transfer a minor from juvenile court to adult court 

for those minors alleged to have committed specified serious offenses when he or she was 14 or 15 years of age. 

thereby amending Proposition 57.  This bill has been referred to the Senate Committee on Public Safety and is 

slated for an initial hearing April 2, 2018. 

 

SB 1437—proposed change to the felony murder rule, through legal language that would remove malice 

from consideration in a crime unless the individual charged personally committed the homicidal act, acted with 
premeditated intent to aid and abet that act where in death occurred or the person was a major participant in 
the underlying felony and acted in reckless indifference to human life.  It would also be retrospective, providing a 
method of resentencing those convicted of first or sec-
ond-degree murder under the felony murder rule or 
the natural and probable consequences doctrine.  This 
bill has been referred to the Senate Committee on 
Public Safety and is awaiting the first hearing.  
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En banc cases before the Board of Parole Hear-

ings in February and March were a mis-mash of 

nearly every possible reason for an en banc re-

ferral, with mostly positive results.  Prominent in 

each months’ consideration were referrals from 

the Governor for the Board’s recommendation 

on those seeking either pardon or commutation 

of sentence. 

In February two current inmates received a 

thumbs up from the board regarding their com-

mutation requests, and another former prisoner 

also saw his request for pardon endorsed by the 

board. 

Charles Green, sentenced to LWOP, was rec-

ommended for commutation of sentence by the 

board, his request supported by his attorney and 

sister.  The Alameda County DA’s office, while 

not opposing the commutation, requested the 

sentence by commuted to life with the possibility 

of parole, rather than time served.   

Jack McFadden also received a favorable 

recommendation on his commutation request, 

though no speakers opposed or supported the 

move.  Former prisoner Derrick Burton, seeking 

a pardon, also received a favorable result. 

In March LWOP inmate Tammy Garvin, request-

ing a commutation, saw her petition supported 

by the board.  Garvin’s request was supported 

by several family members, but opposed by the 

Santa Clara DA’s office and the victims.  Hong 

Viet, seeking a pardon, also received a favor-

able nod from the commissioners, though there 

were no speakers. 

In February both Gary Holliday and Gary La 

Branch, seeking compassionate release were 

recommended for recall of sentence for that pur-

pose by the board.  However, Myron Watts, seek-

ing the same consideration, was denied.  The 

board based the denial of Watts’ application on 

his continued mobility, ability to perform activities 

of daily living and significant and violent miscon-

duct in prison. 

Also, in February the October grant of parole giv-

en to Fixxi Irvin, was vacated, based on allega-

tions of institutional misconduct, apparently alle-

gations of over familiarity.  Although Irvin’s parole 

was supported by a parade of friends and rela-

tives appearing in person and several letters in 

support, the board voted to remove the grant and 

hold a new hearing to consider the allegations. 

In March the board also vacated the parole grant 
for Jorge Ramos, also based on alleged institu-
tional misconduct, noting a new hearing will be 
scheduled as soon as practicable.  Decision of 
the Governor’s referral to the board for reconsid-
eration of the grant for David Ramirez was contin-
ued to the April meeting, to allow investigation of 
Ramirez’ parole plans. 

EN BANC DECISIONS 

Holding to the recent pattern of rather short business meetings, the BPH in February and March made 

quick work of rather short business agendas.  At the February meeting, just under an hour in length, the 

highlights included a reminder by Board Chief Legal Counsel Jennifer Neill, that requests for Decision 

Review of parole decisions, must be done in a manner that would give the Board sufficient time to initiate 

the review and reach a conclusion before the 120-day review period ended. 

In essence, it would behoove inmates who are requesting a Decision Review to submit their request as 

BOARD BUSINESS 
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soon as possible after their hearing, but in best cases, not before receiving the transcript of their hear-

ing.  It is helpful to those doing the review to know in detail what issues the inmate is contesting, and 

thus the transcript is useful. 

In February the Board also approved regulations relevant to the Forensic Assessment Division, sending 

those proposed regulations to the Office of Administrative Law for comment and consideration.  This 

action was noted later in the meeting, during the public comment period, when Attorney Marc Norton 

noted that while he felt the parole panels were giving the requisite great weight consideration to YOPH 

factors in hearings, he expressed concern that he did not feel Comprehensive Risk Assessments gave 

proper consideration to those factors when assessing risk. 

At the March meeting, only slightly longer in length, with the board members receiving updated infor-
mation on dealing with transgender individuals and a review of the pre-parole review process done by 
Division of Adult Parole Operations (DAPO) representatives before inmates are released (see else-
where in this issue for more information.) 

Although not publicly confirmed when we go to press, LSA has received information from very reliable 

sources that long-time BPH Commissioner Marisela Montes will be stepping down from her position 

soon, sometime prior to August.  Montes was first appointed to the BPH in 2012 by Governor Brown and 

has been reappointed since then, most recently in August 2017. 

By law, those appointed by the Governor and subject to Senate Confirmation, may serve for a year be-

fore that confirmation must take place.  If any individual is not confirmed by the year anniversary of their 

appointment they simply drop out of that office.  Sources tell us Montes as decided not to sit for the con-

firmation process. 

Montes did face opposition this time around.  LSA had opposed her confirmation in previous hearings, 

sighting various issues, from her practice of usurping various other roles in the hearing (most usually that 

of language interpreter) and lack of understanding of various prisoner issues, including PTSD suffered 

by prisoners who previously served in the military.  This time around, concerns were based on Montes’ 

apparent, albeit unstated, requirement that former gang members officially debrief before Montes be-

lieved them suitable for parole.   

Rumors of other BPH departures are also making the 
rounds, though none that we have yet soundly confirmed.  
Montes’ departure will once again leave an empty seat on 
the board.  Since the number of commissioners was in-
creased to 15 recently, the board has had considerable 
trouble keeping all those chairs full.  In the last 6 months 
two other commissioners have also resigned, though 
quickly replaced by the Governor.  

ANOTHER EMPTY CHAIR? 
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WHAT IS 40 YEARS WORTH? 
After being hit with an LWOP sentence in 1980 

Craig Coley, convicted to two murders, never 

waived in his claim of innocence.  And after 

spending nearly 40 years in the tender custody of 

the state prison system, Coley, exonerated, par-

doned and released in 2017, refuses to be bitter. 

"I haven't had time to be bitter about anything," 

Coley told reporters after his November 2017 re-

lease. "I've got to move forward and enjoy the life I 

have left."  And despite the lack of hope for LWOP 

inmates in 1980, Coley refused to give up hope. 

He involved himself in a multitude of activities, not 

with the intent of winning parole, but with the intent 

of improving himself.  "I didn't lose hope, some-

times it was stronger than others," he said. "I don't 

think I ever really doubted that I would get out." 

Nine years after Coley’s conviction, a detective in 

the office that prosecuted him read his case and 

found many things amiss.  That detective started 

on a decades-long effort to get justice not only for 

Coley, but for the two murder victims.  After run-

ning into wall after wall, in 2015 Detective Mike 

Bender petitioned Gov. Brown’s office for clemen-

cy. 

That petition started an investigation by BPH offi-

cials, an investigation that found numerous former 

law enforcement officials familiar with the case 

had serious doubts about the fairness of the pros-

ecution, the evidence submitted and the profes-

sionalism of the investigation at the time.  All the 

attention to the case eventually turned up DNA 

evidence once thought destroyed that cleared 

Coley of involvement. 

Brown pardoned Coley, then incarcerated at Fol-

som State Prison, shortly before Thanksgiving, 

2017, noting in his pardon proclamation, "The 

grace with which Mr. Coley has endured this 

lengthy and unjust incarceration is extraordinary.”  

Released on November 22, 2017, Coley’s journey 

to reclaim his life is now not unlike that of many 

lifers. 

For some time after release he hesitated to leave 

his residence, in part because he lacked ID or doc-

umentation of who he was, should he be stopped 

by police for any reason.  Without a birth certifi-

cate, he couldn't get an ID. Without an ID, he 

couldn't replace his birth certificate. It’s a Catch 22 

familiar to many lifers. 

But Coley’s situation may be about to change.  

The California Victim Compensation Board recent-

ly voted unanimously that Coley should receive a 

nearly $2-million payment, or $140 for each of the 

13,991 days — more than 38 years, he spent be-

hind bars.  In its decision, the board said it 

"unequivocally accepts that Coley is actually inno-

cent" of the murders he was convicted of. 

Coley's claim now moves to the Legislature for con-
sideration.  If approved, it would be the state’s big-
gest payout for an erroneous conviction, topping 
the $1.7 million former lifer Kash Register received 
from the state for serving 34 years for a crime he 
was exonerated of.  And yet the question remains: 
what is 40 years worth? 

DAPO PRE-PAROLE PROCESS 

CDCR, always known for an affinity for alphabet soup acronyms, may have met it’s match in one of its 

own departments, DAPO, more formally known as the Division of Adult Parole Operations.  At the 

March Executive Meeting of the BPH (more initials…) DAPO agents gave the commissioners a run-

down of the process performed by DAPO prior to a lifer’s release. At least, the theoretical process.  

And in typical CDCR fashion, it all happens in a language all its own. 
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After a lifer is granted parole, DAPO’s Offender Investigation and Screening Division (OISD), a DAPO 

subgroup working out of the BPH offices (and acting as security during BPH monthly meetings), is noti-

fied and has 60 days to complete a the Parole Verification Document (PVD), indicating the proposed 

residences (transitional housing or other accommodations) in the individual’s parole plans, as well as 

verifying the County of Last Legal Residence (CLLR).  The PVD also indicates any program require-

ments placed by the board (participation in substance abuse programs, for instance), any areas of con-

cern and possible residence location concerns (such as for those with a 290 conviction) as well as victim 

concerns. 

Once completed, OISD sends the PVD to another DAPO unit, the Community Transition Program 

(CTP).  Every prison has, on site, CTP personnel, tasked with following up with every prisoner slated for 

release, to be sure that individual is aware of any conditions of parole that must be adhered to as well as 

making sure each released prisoner has somewhere to land on release.  If no firm address or program 

is outlined in the hearing transcript (not likely, in the case of lifers) the CTP will find an acceptable pro-

gram to accept the parolee. 

The PVD is also sent to staff at the institution where the potential parolee is housed, where yet another 

document, the Release Progress Study (RPS) is created and both entered into the BPH computer sys-

tem SOMS (Strategic Offender Management System).  All of this information leads to the assignment of 

that individual to a specific parole unit and the PVD/RPS are sent to that unit, basically notifying local 

parole offices they’ll soon be getting a new client, who, where and when that client will show up. 

The parole office assigns a Parole Agent (PA) to the case, and that agent has 5 days to visit the pro-

posed residence, affirming viability of the residence and responding to the CTP.  If the first choice of res-

idence is not viable (no bed available, etc.) the PA will provide an alternate residence.  This, in itself, is 

another story for another time. 

In short, the BPH gives a grant, which is reported to the OISD, which completes the PVD, sending that 

document to the CTP, which will produce a RPS, putting the PVD and the RPS into SOMS.  And from all 

of this, a PA is assigned to the hopeful parolee. 

So, the BPH leads to the OISD, creating a PVD, sent to the CTP, producing a RPS for SOMS, leading to 
a PA.  Got it?  Yeah, we thought so. 

UNDERSTANDING THE AMENDS PROJECT 

The Amends Project, helping lifers and others, understand how to write an appropriate and impactful let-

ter of apology and amends to their victims and victims’ family, has been underway for just over two 

years now.  We’ve conducted the workshop for hundreds, of prisoners and issued a few hundred certifi-

cates of accomplishment as well. 

Some of the by-products of The Amends Project, aside from letters of real amends to victims, is an in-

creased understanding of what making amends means, the deeper and less obvious consequences and 

impact of crime on those on both victim and perpetrator sides and how to try to heal those wounds.  And 

that’s our motivation for continuing to travel and present this workshop everywhere we can. 

So, it’s a bit flattering when, of late, we’ve received several letters from prisoners, asking us to review 

their letters and send them our certificate, and even from some group sponsors at some institutions, 

asking us how to get certificates for the inmates they’re working with.  And while many victim impact 
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groups and classes have an apology writing component, you’ll forgive us if we think ours is pretty special 

and offers more insight into the process, benefitting the prisoner as much as the victim. 

Thus, while it’s flattering and nice that others seem to feel there is worth and merit in our certificate for an 

amends and apology letter, we’re holding fast to the position that the only way to get that certificate is to 

take The Amends Project workshop and go through the letter review process with Life Support Alliance.  

That’s not to say that you can’t write a good, impactful and sincere apology letter without participating in 

the Amends workshop, it only means we won’t review or vouch for your letter unless you’ve gone 

through the process with us. 

And we’re not shy about coming to present our information; 
we need only a group sponsor to assist in getting clearance, 
agree on a date and time, and we’ll be there.  If you’d like to 
participate, have your group’s sponsor contact us and we’ll 
get that ball rolling.  But please understand, if you send us 
your apology letter without benefit of the workshop, good as it 
may be, we won’t be able to review, comment on or certify 
that letter. 
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Inmates:  1 yr. $35;   2 yrs. $60;   3 yrs. $75   (or 5 books of stamps per yr.) 
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