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STATUS OF IN RE ROY BUTLER 
In re Roy Thinnes Butler 

CA Supreme Court No. S237014 

___Cal.App.4th___; CA1(2); A139411 
May 15, 2015 

 

   There is no material change in the case status as of 7/29/17.  No oral argu-
ment date has been set. 

   For the record, the question on review is: Should the Board of Parole 
Hearings be relieved of its obligations arising from a 2013 settlement to 
continue calculating base terms for life prisoners and to promulgate regula-
tions for doing so in light of the 2016 statutory reforms to the parole suita-
bility and release date scheme for life prisoners, which now mandate re-
lease on parole upon a finding of parole suitability?  (In re Butler (July 27, 
2016, A139411) [nonpub. order]) 

PROP. 47 DID NOT REWRITE PROP. 36 

P. v. Valencia 

___Cal. 5th___; CA Supreme Ct.; S223825  
July 3, 2017 

   Prop. 36 allowed three-strike inmates to obtain sentence reductions if 
their third strike was neither serious nor violent.  Judges were entitled to 
refuse a reduction if they believed the inmate posed an “unreasonable risk 
of danger to public safety.” They could consider the inmate’s history, disci-
plinary record in prison or other evidence. 

   Two years later, voters passed another ballot measure to reduce the pris-
on population. That measure, Prop. 47, created a definition of a safety risk 
that judges were required to apply.  Prisoners could be denied a sentence 
reduction only if they were deemed to pose an unreasonable risk of com-
mitting certain crimes, including a killing, a sexually violent offense, child 
molestation or other serious or violent felony punishable by life in prison or 
the death penalty. 

   Resolving the claim raised by many three-strikers that Prop. 47 essentially 
rewrote Prop. 36 in regards to “unreasonable risk of danger to public safe-
ty,” the court majority said that definition did not apply to three-strikers, 
who have been sentenced to 25 years to life for repeated crimes.  If it had, 
the Court wrote, it would “result in the release of more recidivist serious 
and/or violent offenders than had been originally contemplated under Prop. 
36.” 
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PUBLISHER’S NOTE     

***  

California Lifer Newsletter (CLN) is a 

collection of informational and opinion 

articles on issues of interest and use to 

California inmates serving indetermi-

nate prison terms (lifers) and their 

families.   

CLN is published by Life Support Alli-

ance Education Fund (LSAEF), a non-

profit, tax-exempt organization locat-

ed in Sacramento, California.  We are 

not attorneys and nothing in CLN is 

offered as or should be construed as 

legal advice.  

All articles in CLN are the opinion of 

the staff, based on the most accurate, 

credible information available, corrob-

orated by our own research and infor-

mation supplied by our readers and 

associates.  CLN and LSAEF are non-

political but not nonpartisan.  Our in-

terest and commitment is the plight of 

lifers and our mission is to assist them 

in their fight for release through fair 

parole hearings and to improve their 

conditions of commitment.  

We welcome questions, comments 

and other correspondence to the ad-

dress below,  but cannot guarantee an 

immediate or in depth response, due 

to quantity of correspondence.  For 

subscription rates and information, 

please see forms elsewhere in this is-

sue.   

CLN is trademarked and copyrighted and 

may not be used or reproduced in any way 

without consent of the publishers           

   The Court pointed out that none of the ballot materials for the later 
Prop. 47 mentioned that it would affect three-strike prisoners.  Rather, 
Prop. 47 allowed judges to reduce some nonviolent felonies to misde-
meanors.  “Based on the analysis and summary they prepared, there is 
no indication that the Legislative Analyst or the Attorney General were 
even aware that the measure might amend the resentencing criteria 
governing the Three Strikes Reform Act,” the Court wrote. 

In November 2012, California voters enacted Proposition 36, the 
Three Strikes Reform Act of 2012 (Proposition 36 or Three 
Strikes Reform Act).  With some exceptions, Proposition 36 
modified California’s “Three Strikes” law to reduce the punish-
ment imposed when a defendant’s third felony conviction is not 
serious or violent.  (Pen. Code, § 667, subd. (e)(2)(C), as amend-
ed by Prop. 36, § 2, approved by the voters at Gen. Elec. (Nov. 6, 
2012).)  It also enacted a procedure governing inmates sen-
tenced under the former Three Strikes law whose third strike 
was neither serious nor violent, permitting them to petition for 
resentencing in accordance with Proposition 36’s new sentenc-
ing provisions.  (§ 1170.126, subd. (e), as added by Prop. 36, § 2, 
approved by the voters at Gen. Elec. (Nov. 6, 2012).)  The resen-
tencing provisions provide, however, that an inmate will be de-
nied resentencing if “the court, in its discretion, determines that 

resentencing the petitioner would pose an unreason-
able risk of danger to public safety.”  (§ 1170.126, 
subd. (f), as added by Prop. 36, § 6, approved by the 
voters at Gen. Elec. (Nov. 6, 2012).)  Proposition 36 
did not define the phrase “unreasonable risk of dan-
ger to public safety.” 

Two years later, in November 2014, California voters 
approved Proposition 47, the Safe Neighborhoods 
and Schools Act (Proposition 47).  Proposition 47 re-
duced certain drug-related and theft-related offens-
es that previously were felonies or “wobblers” to 

misdemeanors.  (§ 1170.18, added by Prop. 47, § 14, approved 
by the voters at the Gen. Elec. (Nov. 4, 2014).)  It also enacted a 
procedure permitting inmates who are serving felony sentences 
for offenses that Proposition 47 reduced to misdemeanors to 
petition to have their felony convictions reclassified as misde-
meanors and to be resentenced based on the reclassification.  
Like Proposition 36, Proposition 47 gave resentencing courts 
discretion to decline to impose a lesser sentence if resentencing 
“would result in an unreasonable risk of danger to public safe-
ty.”  (§ 1170.18, subd. (b)(3).)   

In contrast to Proposition 36, however, Proposition 47 restricted 
that discretion by defining the phrase “unreasonable risk of dan-
ger to public safety.”  (§ 1170.18, subd. (c).)  It stated:  “As used 
throughout this Code, ‘unreasonable risk of danger to public 
safety’ means an unreasonable risk that the petitioner will com-
mit a new violent felony within the meaning of” section 667, 
subdivision (e)(2)(C)(iv).  (§ 1170.18, subd. (c).)   

                                                                     …..Cont. pg. 4                
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***** EDITORIAL 
 

     Public Safety and Fiscal Responsibility 
             www.lifesupportalliance.org 

DON’T CALL US, WE’LL CALL YOU 

 

California Lifer Newsletter is a bi-monthly publication.  Bi-monthly means it 

is published every other month…and in this case, even numbered 

months.  Subscribers should not expect an issue every month. 

Typically, our publication schedule is to go to press mid or late in the pub-

lication month, largely to get as much current information into any given 

issue as possible.  And sometimes, life gets in the way.   

Sometimes our commercial printing firm runs into a problem.  Sometimes 

the commercial mail firm suffers a slowdown.  And from time to time, staff 

falls behind.  This year those staff issues have run the gamut from pneu-

monia to family emergencies to late breaking issues.   

All those events, from staff emergencies to printer problems, can cause CLN to reach our subscribers later than 

we’d like.  Even once all those logistical hurdles have been overcome and CLN is in the wind, we have no con-

trol over how quickly, or not, the mail room passes it along to prisoners. 

If your CLN is late, please don’t write to us.  Chances are your letter and your copy of CLN have crossed paths 

in the mail and by the time we could respond, at the expense of time, paper and postage, you’ll have it.  We 

know when CLN will be later than usual in arriving—we keep track of when it is submitted, printed and mailed.    

Keep in mind, our workforce, including the ONE individual who writes most of the articles on non-legal cases, 

and the ONE individual who formats each issue are all volunteers, working as hard and fast as we can to do as 

much as we can for lifers, including producing CLN.   

If you send a letter regarding a ‘late’ CLN, sorry, you probably shouldn’t expect an answer.  If you’ve missed an 

issue, say it’s August and you haven’t received your June issue, then let us know and we’ll check to make sure 

we have your correct address. 

We produce CLN as fast and accurately as we can, at the lowest possible cost (every print run costs LSA about 

$2,500) to make it as useful and timely for inmates as possible.  If you’d like to help in that process, be a bit pa-

tient and know that we’ve never yet missed publishing an issue of CLN.  And writing to tell us your issue is ‘late,’ 

isn’t much help. 



Volume 12  Number 10                           CALIFORNIA LIFER NEWSLETTER    #76          July / Aug   2017                                    

4 

 

……From pg. 2 

The cited subdivision of section 667 
identifies eight types of particularly 
serious or violent felonies, known 
colloquially as “super strikes.”  

We granted review in these two cases 
to resolve two related issues concern-
ing Proposition 47’s effect on resen-
tencing proceedings under Proposi-
tion 36.  In People v. Valencia 
(S223825), we address whether Prop-
osition 47’s definition of 
“unreasonable risk of danger to public safety” (§ 
1170.18, subd. (c)) applies to resentencing pro-
ceedings under Proposition 36.  People v. Chaney 
(S223676) presents the question whether, if Prop-
osition 47’s definition of unreasonable risk of dan-
ger to public safety applies to resentencing pro-
ceedings under the Three Strikes Reform Act, does 
the definition apply retroactively to Proposition 36 
resentencing petitions that a court has already de-
nied but are not yet final on appeal.  

For the reasons set forth below, we hold that 
Proposition 47 did not amend the Three Strikes 
Reform Act. Accordingly, we need not address 
whether, in People v. Chaney (S223676), the meas-
ure applies retroactively to Proposition 36 resen-
tencing petitions that have been denied.    

   Valencia had a long history of violence. 

Defendant David J. Valencia has a lengthy criminal 
record.  In 1995, he was convicted of kidnapping.  
(§ 207, subd. (a).)  In 1996, he was convicted of 
making criminal threats (§ 422), resisting arrest by 
threat or violence (§ 69), and driving under the 
influence of alcohol (Veh. Code, § 23152, subd. 
(a)).  In 2000, he was convicted of corporal injury 
to a spouse or cohabitant.  (§ 273.5.)  In addition, 
between 1987 and 2007, he was convicted of 12 
misdemeanors.  Finally, in 2009, Valencia struck his 
wife during an argument over whether she should 
drive while drunk, causing a laceration on her head 
that was closed with staples.  He was convicted a 
second time of corporal injury to a spouse or co-
habitant (§ 273.5), which qualified as a third strike 
offense, and he was sentenced to an indetermi-
nate term of 25 years to life. 

   Valencia was found eligible for a Prop. 36 hearing, 
but, based on his record, the trial court denied relief. 

The People opposed resentencing, arguing that 
releasing Valencia would pose an unreasonable 

risk of danger to public safety 
based on his criminal history of 
alcohol abuse and domestic vio-
lence.  In August 2013, after con-
sidering evidence from both parties 
and hearing testimony from Valen-
cia and his mother, the sentencing 
court denied Valencia’s petition:  “I 
cannot grant this.  I just feel that he 
is a danger.  He is an unreasonable 
risk to public safety.  And, in partic-
ular, to the women he’s around.  I 
just can’t do this.” 

   Upon passage of later enacted Prop. 47, Valencia ar-
gued that he was entitled to a more deferential defini-
tion of “danger to public safety” as found in Prop. 47. 

On appeal, Valencia argued that Proposition 47 
had amended the Three Strikes Law by narrowing 
the sentencing court’s discretion to deny resen-
tencing on the ground that the petitioner posed 
an unreasonable risk to public safety.  The Court 
of Appeal rejected this contention and affirmed 
the judgment.  All three justices took the view 
that, read literally, Proposition 47’s plain language 
— defining “unreasonable risk of danger to public 
safety” “[a]s used throughout this [Penal] Code” 
— applied to resentencing proceedings under 
Proposition 36.  Two justices concluded, however, 
that “the literal meaning [of Proposition 47’s 
amendment] does not comport with the purpose 
of the [Three Strikes Reform] Act, and applying it 
to resentencing proceedings under the [Three 
Strikes Reform] Act would frustrate, rather than 
promote, that purpose and the intent of the elec-
torate in enacting both initiative measures.”  The 
third justice found the text’s plain language insur-
mountable.  But because he concluded that the 
electorate did not clearly manifest an intent to 
apply Proposition 47 retroactively to sentencing 
petitions like Valencia’s that had already been de-
nied, he concurred in the result. 

   Under Prop. 36,  

An inmate who is serving a third strike sentence 
that would have yielded a second strike sentence 
under Proposition 36’s new sentencing rules “shall 
be resentenced” as second strike offender “unless 
the court, in its discretion, determines that resen-
tencing the petitioner would pose an unreasona-
ble risk of danger to public safety.”  (§ 1170.126, 
subd. (f).) 
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   Under Prop. 47,  

If the court determines that the petitioner 
meets these criteria, it must recall the felony 
sentence and resentence the petitioner based 
on the new classification of the offense as a 
misdemeanor, “unless the court, in its discre-
tion, determines that resentencing the peti-
tioner would pose an unreasonable risk of dan-
ger to public safety.”  (§ 1170.18, subd. (b).)   

In exercising this discretion, the resentencing 
court may consider:  (1) the petitioner’s 
“criminal conviction history, including the type 
of crimes committed, the extent of injury to 
victims, the length of prior prison commit-
ments, and the remoteness of the crimes”; (2) 
his or her “disciplinary record and record of 
rehabilitation while incarcerated”; and (3) “[a]
ny other evidence” the court deems relevant.  
(§ 1170.18, subd. (b)(1)-(3).) 

      The Court distinguished the two references to 
“unreasonable risk of danger to public safety.”  

Significantly, however, in contrast to Proposi-
tion 36, Proposition 47 limits the trial court’s 
discretion to deny resentencing by defining the 
phrase “unreasonable risk of danger to public 

safety” narrowly.  In connection with resen-
tencing under Proposition 47, “ ‘unreasonable 
risk of danger to public safety’ means an un-
reasonable risk that the petitioner will commit 
a [super strike].”  (§ 1170.18, subd. (c); see 
ante, fn. 3.)  Thus, under Proposition 47 a re-
sentencing court may not deny a petition for 
reclassification and resentencing for certain 
theft and drug possession felonies to misde-
meanors for an otherwise eligible petitioner 
unless it finds that the resentencing would 
pose an unreasonable risk that the petitioner 
will commit a super strike. 

Of most significance to the present matter, Prop-
osition 47 also provides that its definition of 
“unreasonable risk of danger to public safety” is 
effective “[a]s used throughout this 
Code.”  (§ 1170.18, subd. (c).)  Because section 
1170.126, subdivision (g)(3), added by Proposi-
tion 36, the Three Strikes Reform Act, also re-
quires the court to assess whether the petition-
er’s resentencing would pose “an unreasonable 
risk of danger to public safety,” this raises the 
question of whether Proposition 47 amended the 
resentencing criteria for eligible third strike 
offenders under the previously enacted measure, 
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Proposition 36.  The parties do 
not contest that such an 
amendment would be more 
favorable to three strike in-
mates and result in the re-
lease of more recidivist seri-
ous and/or violent offenders 
than had been originally con-
templated under Proposition 
36. 

   Proposition 47’s Definition of “Unreasonable Risk of 
Danger to Public Safety” Does Not Apply to the Three 
Strikes Reform Act. 

Viewed in isolation, Proposition 47’s statement 
that its definition of “ ‘unreasonable risk of danger 
to public safety’ ” is to be “used throughout this 
Code” (§ 1170.18, subd. (c)) would be understood 
to result in the amendment of the entire Penal 
Code, which of course includes the resentencing 
criteria for the Three Strikes Reform Act.  But our 
courts have recognized that the meaning of isolat-
ed statutory language can be informed by and in-
deed must be consistent with the provisions of the 
relevant statute as whole.  In the present matter, 
there are several reasons why the meaning of the 
phrase “[a]s used throughout this Code” in section 
1170.18, subdivision (c) should be subject to care-
ful scrutiny. 

First, the phrase “[a]s used throughout this Code” 
in section 1170.18, subdivision (c), when consid-
ered in the context of both section 1170.18 and 
other provisions of Proposition 47 as a whole, ren-
ders the entirety of section 1170.18, subdivision 
(c) ambiguous as to its potential application to the 
resentencing criteria for the Three Strikes Reform 
Act.  Second, the ballot materials for Proposition 
47 supplied no notice to voters that the measure 
intended to amend the resentencing criteria of 
the Three Strikes Reform Act and that three strike 
inmates previously convicted of serious or violent 
felonies could be released as a consequence.  
Third, despite creating detailed procedures for the 
resentencing of low-level felons to misdemean-
ants, Proposition 47 provided no similar procedur-
al guidance for the resentencing of three strike 
inmates under its definition of “unreasonable risk 
of danger to public safety,” which further de-
tached any perceived connection with the Three 
Strikes Reform Act. 

Finally, under the circumstances of this matter, it 
is unreasonable to assign dispositive significance to 

the legal presumptions we normally apply to voters 
who approve an initiative in order to interpret the 
phrase “[a]s used throughout this Code.”  Those pre-
sumptions, even if applicable, would not alter our 
conclusion that the statutory language is ambiguous 
and that this ambiguity should be resolved by con-
struing section 1170.18, subdivision (c) not to apply 
to petitioners under other provisions of the Penal 
Code such as the Three Strikes Reform Act.  Further-
more, as we will explain, neither the initiative’s text 
nor its supporting materials describe any intention 
to amend the criteria for the resentencing of recidi-
vist serious or violent felons, and both the Attorney 
General, who is required by law to summarize ballot 
measures, and the Legislative Analyst, who is re-
quired by law to provide and explain to voters a 
measure’s potential impacts, did not interpret the 
phrase “[a]s used throughout this Code” as referring 
to the sentencing criteria for the Three Strikes Re-
form Act.  Given these circumstances, it is unreason-
able to assume or presume that voters, with greater 
acumen than the legal professionals of the offices of 
the Attorney General and Legislative Analyst, some-
how discerned a connection with the Three Strikes 
Reform Act.  Thus, those legal presumptions provide 
no assistance in determining whether such a con-
nection existed. 

   The Absence of Procedures for Resentencing Third 
Strike Offenders under the New Definition.  This was 
just one of many problems presented by trying to en-
graft the 2-year-later-enacted Prop. 47 onto Prop. 36. 

Further weighing against the defendants’ pro-
posed interpretation of the phrase “[a]s used 
throughout this Code” is the fact that Proposition 
47 provides no guidance whatsoever concerning 
how to implement the resentencing of three strike 
inmates under the new definition of 
“unreasonable risk of danger to public safety.”  (§ 
1170.18, subd. (c).)  Given the effective date of 
Proposition 47 in 2014, any amendatory effect on 
the previously enacted 2012 Three Strikes Reform 
Act raises serious procedural questions that the 
measure does not address.  This circumstance fur-
ther widens the gap concerning the voters’ under-
standing of whether Proposition 47 would amend 
the resentencing criteria for three strike inmates. 

As previously described, Proposition 36, the Three 
Strikes Reform Act, took effect on November 7, 
2012, and it gave inmates “two years after the 
effective date of the act” or “at a later date upon a 
showing of good cause” to file any petition for re-
sentencing.  (§ 1170.126, subd. (b).)  Proposition 47 
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took effect on November 5, 2014, two days short of 
the two-year window enacted by the Three Strikes 
Reform Act to file a resentencing petition.  Assum-
ing Proposition 47 were construed to amend the 
Three Strikes Reform Act, its provisions are silent 
with respect to whether its definition of “an unrea-
sonable risk of danger to public safety” in section 
1170.18, subdivision (c), would apply only to in-
mates who had not yet sought resentencing, or 
whether it would also apply to inmates whose re-
sentencing petitions had already been filed but not 
acted upon, and to those whose petitions had al-
ready been denied. 

An application only to inmates who had not yet 
sought resentencing would mean that such inmates 
would have only two days to seek resentencing un-
der the new definition, unless the passage of Propo-
sition 47 could constitute “good cause” for an un-
timely resentencing petition under section 
1170.126, subdivision (b).  In any event, it is reason-
able to infer that, by November 5, 2014, most of the 
three strike inmates eligible for resentencing under 
the Three Strikes Reform Act would have already 
petitioned for resentencing. 

   The Court conducted an exhaustive review of voter 
intent that might be inferred from ballot materials, 
and concluded that the question presented here was 
never before the voters. 

We cannot infer the realization of a voter intent 
where there was nothing to enlighten it in the first 
instance.  As we have aptly recognized, and reiterat-
ed in Robert L., “ ‘[i]n the case of a voters’ initiative 
statute . . . we may not properly interpret the meas-
ure in a way that the electorate did not contemplate:  
the voters should get what they enacted, not more 
and not less.’ ”  (Robert L., supra, 30 Cal.4th at p. 
909, quoting Hodges v. Superior Court (1999) 21 
Cal.4th 109, 114.)  

For the reasons described above, we decline to cred-
it defendants’ proposed interpretation of section 
1170.18, subdivision (c) as enacted by Proposition 
47, the Safe Neighborhoods and Schools Act.  Given 
the circumstances, it is reasonable to interpret sec-
tion 1170.18, subdivision (c)’s definition of an 
“unreasonable risk of danger to public safety” as ap-
plicable only to the resentencing proceedings that 
are authorized under Proposition 47. 

   Finally, the Court concluded that there was no equal 
protection violation, because Prop. 36 and Prop. 47 
parties are not similarly situated. 

We further conclude that refusing to construe 
Proposition 47’s definition as applicable to the 
previously enacted Three Strikes Reform Act 
does not violate equal protection or due pro-
cess; nor does our determination raise any ques-
tion concerning cruel and unusual punishment 
under the federal Constitution. 

“The concept of equal protection recognizes 
that persons who are similarly situated with re-
spect to a law’s legitimate purposes must be 
treated equally. [Citation.]  Accordingly, ‘ “[t]he 
first prerequisite to a meritorious claim under 
the equal protection clause is a showing that the 
state has adopted a classification that affects 
two or more similarly situated groups in an une-
qual manner.” ’  [Citation.]  ‘This initial inquiry is 
not whether persons are similarly situated for all 
purposes, but “whether they are similarly situat-
ed for purposes of the law chal-
lenged.” ’  [Citation.]”  (People v. Brown (2012) 
54 Cal.4th 314, 328, italics omitted.) 

It is not difficult to conclude that those resentenced 
under Proposition 36 are not similarly situated to 
those resentenced under Proposition 47.  These are 
two very different populations of offenders.  As the 
text of Proposition 47 indicates, that measure fo-
cused on offenders convicted of a set of low-level, 
nonserious, nonviolent felonies and reduced them 
to misdemeanors.  In contrast, Proposition 36 con-
cerned the resentencing of recidivist offenders who 
had two prior violent or serious felony convictions 
and a third nonserious, nonviolent felony convic-
tion, and who are serving terms of 25 years to life.  
Obviously, those recidivists with criminal records 
involving serious or violent felonies, who may have 
already been incarcerated for a lengthy period, 
raise concerns for public safety different from those 
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who committed what were previously low-level 
felonies.  Thus, the two groups are not similarly 
situated for purposes of resentencing because one 
group consists of recidivist serious or violent 
offenders, who may have the propensity to commit 
serious or violent felony crimes and the other gen-
erally consists of low-level offenders. 

Accordingly, the Court affirmed the holding of the 
Courts of Appeal below. 

CA SUPREME COURT NARROWS PROP. 36 RE-
LIEF: TRIAL COURTS MAY NOW CONSIDER 

FACTS IN CHARGES THAT WERE PREVIOUSLY 
DISMISSED AGAINST THE PRISONER, WHEN 

DENYING A PROP. 36 SENTENCE “RECALL” PE-
TITION 

P. v. Estrada 

CA Supreme Ct.; S232144  
July 24, 2017 

 

   The CA Supreme Court held that a trial court may 
deny resentencing under Prop. 36 on the basis of facts 
underlying previously dismissed counts.  Mario Estra-
da, a Three-Strikes lifer, argued that a trial judge 
wrongfully refused to resentence him in his Prop. 36 
petition hearing - on the grounds that he was armed 
during a 1996 theft - because prosecutors had dis-
missed a robbery count and firearm allegation as part 
of his plea deal.  The Court of Appeal upheld the trial 
court, and, upon further review, now the CA Supreme 
Court affirmed as well. 

Under the Three Strikes Reform Act of 2012, cer-
tain inmates may file a “recall” petition to reduce 
their punishment for third-strike sentences im-
posed on them for offenses that are neither serious 
nor violent felonies.  (Pen. Code § 1170.126, subds. 

(b), (e).)  When a 
court evaluates a 
petition to recall 
such a sentence, 
may it find an 
inmate ineligible 
for relief be-
cause certain 
facts underlying 
a previously dis-
missed count 
show the inmate 
was “armed with 

a firearm or deadly weapon” during the commis-
sion of the third strike offense?  (See §§ 1170.12, 
subd. (c)(2)(C)(iii), 1170.126, subd. (e)(2).)  The trial 
court in this case relied on preliminary hearing tes-
timony to find that Mario Estrada was indeed 
armed during the commission of his 1996 theft 
offense.  The court did so notwithstanding the dis-
missal — pursuant to Estrada’s plea agreement — 
of a robbery count and a firearm use allegation 
connected to the same incident.  What we hold is 
that a trial court may deny resentencing under the 
Act on the basis of facts underlying previously dis-
missed counts.  Because the trial court denied re-
call of Estrada’s sentence in a manner consistent 
with this rule, the appellate court properly affirmed 
the trial court — and we now affirm that judgment.      

   The facts of Estrada’s convictions and his plea deal make 
plain his case here: he gained benefit of the earlier plea bar-
gain because of dismissal of some counts. 
 

In 1996, defendant Mario Estrada pleaded guilty to 
one count of grand theft from a person under sec-
tion 487, subdivision (c).  Under a plea agreement, 
the prosecution dismissed a firearm use allegation 
(former § 12022.5, subd. (a)) related to the count 
of conviction, and robbery (§ 211), burglary (§ 459) 
and false imprisonment by violence (§ 236) counts 
based on the same incident that led to the convic-
tion.  The prosecution also dismissed several addi-
tional counts based on unrelated conduct alleged 
to have occurred on other dates.  Estrada further 
admitted to two prior convictions qualifying as 
strikes under the “Three Strikes” law, and the trial 
court sentenced him to an indeterminate term of 
25 years to life.   

   Unforeseeable by Estrada at the time of his plea bargain 
was the future Prop. 36 that would permit resentencing of 
Third-Strike offenders under certain conditions, and also that 
his plea bargain would not wipe clean the slate of factors that 
would bar such future resentencing. 
 

Sixteen years later, the electorate approved Propo-
sition 36, the Three Strikes Reform Act of 2012 
(Proposition 36, or the Act).  Among other reforms, 
the Act amended the Penal Code to permit recall of 
sentence for some inmates sentenced for third 
strike offenses that were neither serious nor vio-
lent felonies.  (§ 1170.126.)  After approval of the 
Act, Estrada petitioned to recall his sentence.  The 
trial court denied the petition on the basis of its 
factual finding that Estrada was armed with a fire-
arm during the commission of his 1996 theft 
offense –– a finding that renders a petitioner ineli-
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gible for resentencing under Proposition 36.  (See 
§§ 1170.12, subd. (c)(2)(C)(iii), 1170.126, subd. (e)
(2).)  In making this finding, the trial court reviewed 
the transcript of the 1996 preliminary hearing held 
before Estrada pleaded guilty.  During that prelimi-
nary hearing, a Radio Shack employee testified that 
Estrada entered the store on April 9, 1995, and 
pulled out a small handgun.  The employee also 
testified that Estrada demanded the money in the 
register and then, after he received the money, 
ordered the employee to the store’s back room.  
Estrada then left the store.  Based on this testimo-
ny, the trial court denied resentencing, concluding 
that it was “more likely than not” that Estrada was 
armed during the commission of the 
offense. 

   The Supreme Court set out the questions 
before it. 

The trial court’s decision to consider this 
testimony raised the question we must 
now resolve:  whether a court may rely on 
facts connected to a dismissed count to 
find that “the defendant . . . was armed 
with a firearm or deadly weapon” during 
the commission of a third strike offense, 
which renders an inmate ineligible for 
Proposition 36 recall of sentence.  (§ 1170.12, 
subd. (c)(2)(C)(iii); see also 1170.126, subd. (e)(2).)  
To answer this question, we must first resolve 
whether a court may consider facts beyond those 
encompassed by the judgment when making an 
eligibility determination under section 1170.12, 
subdivision (c)(2)(C)(iii).  If the answer is yes, we 
must then decide whether a court may consider 
the subset of those facts connected to dismissed 
counts when making that determination.   

   One avenue Estrada could have pursued was his Sixth 
Amendment right to a jury trial finding on all factual issues.  
But he did not.  He argued instead that Prop. 36 itself pre-
cluded such use of dismissed count factual history. 

 

These matters turn on how we interpret Proposi-
tion 36.  Estrada does not argue that resentencing 
proceedings implicate a defendant’s right under 
the Sixth Amendment to the United States Consti-
tution to have essential facts found by the jury be-
yond a reasonable doubt.  Rather, he argues that 
Proposition 36 itself precludes courts reviewing a 
petition to recall a sentence from making a factual 
finding of the sort made here.  In construing the 
text of a statute adopted through the initiative pro-
cess, we apply the same principles of statutory in-
terpretation that we apply to statutes enacted by 

the Legislature.  (Johnson, supra, 61 Cal.4th at p. 
682.)  In both contexts, our essential aim is to give 
effect to the statutory purpose of the specific legis-
lation at issue.  (Ibid.) 

   After noting Prop. 36’s provision for ineligibility upon a 
firearm usage determination, the Court then posed a hypo-
thetical to demonstrate the fallacy of using factual determina-
tions only surrounding the base offense itself. 
 

A court adjudicating a petition for resentencing must 
therefore draw a line distinguishing an inmate qualified 
for resentencing from one whose offense-related con-
duct precludes eligibility.  Estrada recognizes that when 
a court draws that line under section 1170.12, subdivi-
sion (c)(2)(C)(iii), it may rely on more than just facts ap-

pearing on the face of the judgment of convic-
tion.  But in doing so, he argues, a court may 
only consider facts encompassed by the verdict, 
or by the defendant’s guilty plea.  Imagine, for 
example, that Proposition 36 precluded inmates 
convicted of residential burglary from seeking 
recall of sentence.  Because the nature of the 
building entered during the burglary is not an 
element of the crime of burglary, the prior judg-
ment against any inmate convicted of burglary 
would not reflect burglary of a residence.  (See § 
459.)  Even under Estrada’s approach, however, 

a court could nonetheless find this hypothetical inmate 
ineligible for resentencing.  By finding the inmate guilty 
of burglary, the trier of fact presumably must have 
found that the defendant entered some building.  And if 
the evidence at trial indicates that the only building the 
defendant could have entered was in fact a residence, 
the finding that the defendant entered a building im-
plies a finding that he entered a residence.  Now consid-
er that same hypothetical inmate, but add an ineligibil-
ity criterion for use of a firearm.  Under Estrada’s ap-
proach, this inmate could not be held ineligible — even 
if the record contained uncontroverted evidence that 
he was armed during the burglary — because no ele-
ment of the burglary conviction implies firearm use.  In 
contrast, the Attorney General argues that a court may 
base a finding of ineligibility under section 1170.12, 
subdivision (c)(2)(C)(iii) on any facts contained in the 
record of conviction, even if not implied by the judg-
ment.        

   After further analysis, the Court concluded that  

a court may consider at least some facts not encom-
passed by the relevant judgment of conviction when 
determining whether a third strike offender is ineligible 
for resentencing under section 1170.12, subdivision (c)
(2)(C)(iii) 
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and then turned to the ultimate question here: 

whether anything prevents a court making that 
determination from considering the subset of 
those facts connected to a dismissed count.   

   Importantly, the Court rejected Estrada’s argument 
that facts related to the counts he bargained away are 
not relevant for later Prop. 36 consideration. 
 

Under a plea agreement, the prosecution dismissed a 
robbery count and firearm use allegation related to 
the incident that led to Estrada’s guilty plea for grand 
theft from a person.  Estrada posits that basing ineligi-
bility on facts underlying those dismissed counts es-
sentially rewrites the plea agreement by “resurrect
[ing] facts underlying charges and allegations” that 
Estrada bargained away.  We are not persuaded.  

   Next, the Court rejected Estrada’s Due Process argu-
ment. 

Estrada argues that basing ineligibility on facts underly-
ing dismissed counts violates due process by denying 
him the benefit of his plea agreement.  (See People v. 
Villalobos (2012) 54 Cal.4th 177, 182 [Due process re-
quires that both parties, including the state, “ ‘abide by 
the terms of [a plea] agreement.’ ”], quoting People v. 
Walker (1991) 54 Cal.3d 1013, 1024.)  While both sides 
must indeed abide by the terms of a plea agreement, the 
promises that must be kept are only those the agree-
ment indicates.  The touchstone of any inquiry into the 
scope of a plea agreement is the terms to which the par-

ties actually agreed.  (Villalobos, 54 Cal.4th at pp. 182-
183.)  In Villalobos, we held that “mere silence by the 
parties and trial court concerning a statutorily mandated 
punishment does not make exclusion of the punishment 
a negotiated term of a plea agreement.”  (Id. at p. 183, 
186.)  The question in that case was whether the trial 
court could impose a restitution fine above the statutory 
minimum “when the fine is not mentioned either by the 
parties in the plea agreement or by the trial court during 
the plea colloquy.”  (Id. at p. 183.)  We held that it could, 
because “no specific amount of fine was expressly nego-
tiated or otherwise made a part of the plea agree-
ment.”  (Id. at p. 186.)  Here, the question is similar:  
whether a court reviewing a Proposition 36 recall peti-
tion may consider facts underlying a dismissed count 
when nothing in the inmate’s plea agreement discusses 
the effect of those facts.  As in Villalobos, the answer to 
the question is that a court may do so.  The legal effect 
of the facts associated with Estrada’s use of a firearm 
was simply not “a part of the plea agreement.”  (See Vil-
lalobos, at p. 186.)  By entering into a plea agreement 
that resulted in the dismissal of the robbery count and 
firearm use allegation, Estrada did not bargain for im-
munity from all consequences associated with the facts 
underlying those counts.  What he bargained for instead 
was dismissal of the counts themselves.  Considering 
facts connected to a dismissed count therefore does not 
rewrite the plea agreement, unless the agreement evinc-
es some preclusion of the court’s discretion to consider 
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such facts.    

   The Court then concluded that the manner in which the 
prosecutor charged the offenses could not control, either. 
 

Notice how a contrary construction would condi-
tion eligibility under Proposition 36 on a prosecu-
tor’s charging decisions for dismissed counts.  Un-
der Estrada’s theory, his eligibility for resentencing 
would depend on whether the prosecutor charged 
the relevant events as a single count of theft as 
opposed to assorted counts of theft, robbery, and 
firearm use.  Resentencing would be possible for a 
defendant who pleaded guilty in the latter scenar-
io but not in the former.  Yet the underlying acts 
and offense of conviction are the same in both cas-
es.  We decline to conclude that the Act was craft-
ed to condition eligibility on counts that are dis-
missed and thus not part of the criminal judgment.  
(See Copley Press, Inc. v. Superior Court (2006) 39 
Cal.4th 1272, 1291 [We favor statutory construc-
tions that lead to “ ‘reasonable result[s],’ ” be-
cause we presume “that the Legislature intends 
reasonable results consistent with its apparent 
purpose.”].)    

   The Court noted that use of facts related to a dismissed 
offense could only apply to offenses where the petitioner 
had pled guilty to that offense. 
 

Accordingly, a court determining whether a third 
strike offender is ineligible for resentencing under 
section 1170.12, subdivision (c)(2)(C)
(iii) may consider facts connected to 
dismissed counts, but only if those 
facts also underlie a count to which 
the defendant pleaded guilty.  That 
last qualifier is as crucial as any aspect 
of the rule:  evidence of arming on 
which a court relies to deny recall of 
sentence must, of course, demonstrate that the 
inmate was armed “[d]uring the commission of the 
current offense.”  (§ 1170.12, subd. (c)(2)(C)(iii), 
italics added.)  By its own terms, this eligibility cri-
terion plainly applies only to the offense or offens-
es that form the basis of the sentence sought to be 
recalled.  (Ibid.; see also § 1170.126, subd. (e)(2) 
[“An inmate is eligible for resentencing if . . . [¶] (2) 
[t]he inmate’s current sentence was not imposed 
for . . . .” (italics added)].)  What this necessarily 
implies is that a finding of ineligibility pursuant to 
section 1170.12, subdivision (c)(2)(C)(iii) cannot be 
made on the basis of conduct that occurred other 
than during the offense of conviction. 

    Applying Estrada’s facts to the discussion above, the Court 
concluded Estrada was not entitled to relief. 

 

We now apply these principles to Estrada’s own 
petition to recall his 1996 sentence for grand theft 
from a person.  The trial court here was not limited 
to considering only facts encompassed by the prior 
judgment when determining whether Estrada was 
eligible for recall of sentence under sections 
1170.12, subdivision (c)(2)(C)(iii) and 1170.126, 
subdivision (e)(2).  Nor was it precluded from con-
sidering the subset of those facts connected to the 
firearm use and robbery counts that were dis-
missed pursuant to Estrada’s plea agreement.  
When the trial court made its determination that 
Estrada was ineligible under those provisions, it 
relied on testimony from the preliminary hearing 
transcript.  Estrada does not challenge the trial 
court’s decision to admit and rely on this testimo-
ny, or the trial court’s factual determination that 
the preliminary hearing transcript demonstrated 
that he was armed during the commission of his 
offense.  So we find no error in the trial court’s 
determination that Estrada was armed with a fire-
arm during the commission of his grand theft from 
a person offense. 

   Finally, the Court summarized the state of the law regarding 
“use of a firearm” in deciding Prop. 36 petition cases involv-
ing dismissed counts. 
 

To find that an inmate was armed with a firearm 
during the commission of the inmate’s third strike 
offense, a court reviewing a Proposition 36 recall 
petition may rely on facts underlying counts dis-
missed pursuant to the inmate’s plea agreement –
– so long as those facts establish the defendant 
was armed during his offense of conviction.  This 
outcome leaves trial courts in a position to imple-
ment the crucial distinction Proposition 36 draws 
between violent and nonviolent offenders, and is 
consistent with the text, structure, and other indi-
cia of statutory purpose.  And such procedures do 
not violate an inmate’s plea agreement, unless the 
plea agreement precludes a recall court from con-
sidering such facts.  Because the appellate court’s 
opinion is consistent with this conclusion, we 
affirm the judgment. 
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COURT OF APPEAL ORDERS NEW PAROLE 
HEARING WHEREIN THE COURT’S OPINION 

SHALL BE CONSIDERED BY THE BOARD 

In re Melvyn Coleman 

--- Cal.App.5th ---; CA1(2); A147921M  
July 28, 2017 

 

   The Court of Appeal reversed the Board’s denial of 
parole to Melvyn Coleman and ordered an immediate 
new hearing consistent with its findings in this pub-
lished decision.  In its review of the denial decision, 
the Court disagreed with the discretion of the Board in 
its consideration of remorse, disciplinary-free time, 
prior criminality, and nexus to current dangerousness.  
The Court expressly directed that the Board should 
give its reasoning and bases for determination of the 
consecutive term it sets for Coleman’s non-life 
offense. 

   Coleman was convicted of first degree murder, 
attempted murder, robbery, burglary and possession 
of a firearm by an ex-convict in 1974, and sentenced 
to an indeterminate term of seven years to life.  His 
earlier record included prior CYA adjudications and a 
prison sentence when his probation was revoked 
when he violated probation by carrying an unloaded 
gun. 

   Coleman’s disciplinary history in the now 40-plus 
years since his conviction includes 28 rules violations 
and over 30 counseling “chronos.”  At the time of the 
October 2014 hearing, he had been disciplinary-free 
for approximately seven years.  He is currently 71 
years old, and uses a cane.  Accordingly, he qualifies 
for “elderly parole” consideration.  His most recent 
FAD psych evaluation rated him “low risk for future 
violence.” 

   In denying parole for three years, the Board noted its 
concern with his past criminal behavior.   

So [petitioner’s] history of pro-criminal behavior, 
his history of antisocial behavior and his history of 

experiencing and demonstrating difficulty adhering 
to rules and regulations and getting along with oth-
er people without resorting to violence is lengthy. 

 

   In criticizing Coleman’s alleged lack of remorse, the 
Board “scratched its head.” 

Another issue was petitioner’s “remorse,” as to 
which the presiding commissioner stated “the 
Panel is scratching its head.”  Acknowledging 
that “the Panel believes that he probably wishes 
that he hadn’t done it . . . we couldn’t help but 
note the mention of the victims, a spontaneous 
mention of the victims just wasn’t in 
[petitioner’s] lexicon today.  It wasn’t in his lexi-
con during the hearing proper.  He didn’t men-
tion the victims during his closing.  This doesn’t 
mean that he doesn’t experience remorse, but 
it certainly didn’t provide the panel with any 
understanding of the extent in which he does 
experience remorse . . . .”   

   Lack of insight was also cited by the Board. 

Another reason was the lack of insight into the 
crime itself.  Acknowledging that it occurred “a 
long time ago,” the Board “concurs with the 
clinician that [petitioner] does appear to lack 
what we would expect in the way of insight into 
why he actually chose to pull the trigger unnec-
essarily and kill two individuals who represent-
ed no threat to him.  The passage of time makes 
the lack of insight into this particular area, per-
haps when taken alone, less of an issue, but 
we’re not taking it alone, because [petitioner] 
presents today with a lengthy history of rules 
violations reports.   

   The Board concluded, on balance, that Coleman 
would remain a risk to society if released. 

We believe that [petitioner] still lacks the demon-
strated ability to deal with conflict in a manner 
that would not result in violence.  [Petitioner] 
came to prison because, essentially, he’d rather 
steal and play than work.  He experienced conflict 
once he came into the system, and he experienced 
violence.  Mr. Coleman is still not thrilled to work.  
He still experiences conflict with others at regular 
junctures.  He’s still resistant to self-examination, 
and he’s still prone to minimization.  His mindset 
in these respects is similar to that which he had at 
the time of the commitment offense.  He still rep-
resents an unreasonable risk of dangerousness 
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despite his age and despite his mobility impair-
ment.  His situation could change depending upon 
his degree of impairment.  Certainly his age is 
moving in one direction at this point, and there-
fore, the outcome is ultimately predictable.  We 
do note that the Comprehensive Risk Assessment 
prepared by Dr. James Rokop and approved on 
September 2nd of 2014 found that [petitioner] 
would present a statistically low risk of re-offense 
in the free community; however the Panel also 
notes that risk assessments of psychological re-
ports provide information bearing on inmates’ risk 
of future violence.  They don’t dictate our deci-
sions regarding findings of suitability.  We base our 
decisions upon all the information available to us 
that’s deemed reliable and relevant, including the 
Comprehensive Risk Assessment.  In this case 
we’ve done just that.  We are convinced that de-
spite the overall risk rating applied to [petitioner], 
that he would pose a potential threat to public 
safety if released at this time.” 

   The Court rejected all of these findings.  First, as to 
remorse, the Court stated 

The Board voiced an inchoate concern, expressed as 

“scratching its head,” about the extent of Petition-
er’s remorse and observed that petitioner failed to 
mention the victims’ names at the parole hearing.  
There was no factual basis for a finding that petition-
er lacked remorse. 

   The Court also rejected the “currency” of Coleman’s 
misbehavior record relied on by the Board in its deni-
al. 

 Respondent contends that the Board 
“recognized [petitioner’s] recurring rules violations” 
were “some evidence” supporting the denial of pa-
role.  But as petitioner points out, by the time of the 
October 2014 parole hearing, more than seven years 
had passed without any disciplinary violations.  The 
Board had to concede that neither of the last two 
violations were “comparatively recent,” and yet it 
characterized them in a way to suggest otherwise.  
These incidents, though not recent, occurred “within 
the last decade,” and within the “last 20 percent or 
so of his incarceration;” and petitioner “still experi-
ences conflict with others at regular junc-
tures.”  (Emphasis added.)  The point of the parole 
inquiry is to assess current dangerousness, and yet 
the Board disregarded the most recent seven disci-
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pline free years based on these meaningless, though 
literally true, ways of characterizing the passage of 
time.  The “last 20 percent” of petitioner’s then 41-
year incarceration was seven discipline-free years, 
which defies description as a “regular juncture.”  Alt-
hough the Board complimented petitioner for his 
lack of any discipline, it simultaneously ignored it.  
(See Shaputis II, supra, 53 Cal.4th at p. 211 
[“Board . . . may not arbitrarily dismiss more recent 
evidence in favor of older records when assessing 
the inmate’s current dangerousness”].)  Attempting 
to justify the Board’s decision, respondent argues 
that “[e]xcluding the approximate[ly] seven years 
before the 2014 hearing, the longest duration 
[petitioner] did not commit a rule violation was five-
and-a-half years.”  This serves only to drive the point 
home, because as petitioner argues, it was only by 
“excluding ‘the approximate seven years before the 
2014 hearing’ ” that the Board could conclude that 
petitioner still suffered “from the same personality 
characteristics that made him dangerous at the time 
of the commitment offense.”   

   Basically, the Court found there was no nexus 
between his overall criminal record and current 
dangerousness. 

But even if it could be said that petitioner’s 
pro-criminal behavior was lengthy, the Board 
failed to explain how his commitment offense 
and his prior record in and of themselves bear 
a relationship to the critical issue which is 
“whether [he] remains a threat to public safe-
ty.”  (See Lawrence, supra, 44 Cal.4th at p. 1206.) 

   Likewise, the Court found that the Board had not 
identified a nexus to current dangerousness based on 
alleged “lack of insight.” 

In Shaputis II, our Supreme Court “expressly recog-
nized that the presence or absence of insight is a 
significant factor in determining whether there is a 
‘rational nexus’ between the inmate’s dangerous 
past behavior and the threat the inmate currently 
poses to public safety.  [Citations.]”  (Shaputis II, 
supra, 53 Cal.4th at p. 218.)  But as our Supreme 
Court made clear, “lack of insight, like any other 
parole unsuitability factor, supports a denial of pa-
role only if it is rationally indicative of the inmate’s 
current dangerousness.”  (Id. at p. 219.)  And as 
this court observed in In re Morganti, supra, 204 
Cal.App.4th at p. 923, “lack of insight is not neces-
sarily indicative of present dangerousness, as is 
‘most obviously the case when an inmate, due to 
advanced age and infirmity, is no longer capable of 

being dangerous, no matter how little insight he 
has into previous criminal behavior.’  ([Shaputis II, 
supra,] at p. 226 (conc. Opn. of Liu, J.)), italics add-
ed.)”  Respondent argues that the Board’s decision 
was supported by Dr. Rokop’s “observations of 
Coleman’s lack of insight and minimization of his 
actions.” 

  The flaw with this argument is that Dr. Rokop 
concluded that, even to the extent  petitioner 
had reached the limits of insight so many years 
after the commitment offenses, this was not 
evidence of current dangerousness, and it did 
not prevent Dr. Rokop from concluding that pe-
titioner “represents a Low risk for violence.”  
There was also a relationship to petitioner’s age 
which Dr. Rokop stated should be a considera-
tion:  petitioner was then 69 years old and hav-
ing difficulty recalling his motivations as a juve-
nile.  It does not seem at all unrealistic that he 
could not remember the “finer details of what 

happened” (Dr. Rokop’s phrase) when he 
was 13 and 14 years old, and “struggled to 
explain” why he committed juvenile offens-
es.  By the same token, it was unrealistic 
and arbitrary to penalize petitioner for fall-
ing back on “a self-characterization of being 
a ‘very selfish, self-centered kid’ ” as evi-
dence of a lack of insight suggesting a dan-
ger to public safety. 

 Thus on this record, because the Board did not 
rely on facts that connect lack of insight to cur-
rent dangerousness, the Board’s reliance on lack 
on insight cannot suffice to deny petitioner pa-
role.  (See In re Swanigan (2015) 240 Cal.App.4th 
1, 16 [“So even assuming Swanigan failed to 
show insight the question remains:  Did the 
Board rely on any facts that connect that lack of 
insight to the conclusion that Swanigan is cur-
rently dangerous?”].)  

   As to age, the Board found that Coleman’s occasional 
crankiness left them with some concern for his ability 
to handle stress in a non-violent manner.  The Court of 
Appeal disagreed. 

Here the Board failed to fairly and meaningfully con-
sider petitioner’s suitability as it pertained to his age.  
As we noted in Stoneroad, supra, 215 Cal.App.4th at 
page 634, “due to their age, the recidivism rate of lif-
ers is dramatically lower than that of all other state 
prisoners, indeed infinitesimal.  (Weisberg et al., Stan-
ford Criminal Justice Center, Life in Limbo:  An Exami-
nation of Parole Release for Prisoners Serving Life Sen-
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tences with the Possibility of Parole in California 
(Sept. 2011) 1, 17 (the Stanford Study).)” 

In sum, we conclude that the Board decision “ ‘does 
not reflect due consideration of all relevant statutory 
and regulatory factors [and] is not supported by a 
modicum of evidence in the record rationally indica-
tive of current dangerousness, not mere guess-
work.’ ”  (Perez, supra,  7 Cal.App.5th at p. 84.).  The 
matter will be remanded to the Board for further 
proceedings. 

   Then, Coleman claimed that his term that was set by 
the Board was unconstitutionally long.  The Court reject-
ed this claim. 

Petitioner asserts that “even the flawed adjustment” 
of his base term set by the Board “indicates the con-
stitutional disproportionality of his imprisonment.”  
As our Supreme Court stated in In re Dannenberg 
(2005) 34 Cal.4th 1061, “Of course, even if sen-
tenced to a life-maximum term, no prisoner can be 
held for a period grossly disproportionate to his or 
her individual culpability for the commitment 
offense.  Such excessive confinement, we have held, 
violates the cruel or unusual punishment clause (art. 
I, § 17) of the California Constitution.”  (Id. at p. 
1096.)  However, parole release of inmates sen-
tenced to indeterminate life terms is premised upon 
the inmate being deemed suitable for release.  (Id. at 
pp. 1081-1083; Butler, supra, 236 Cal.App.4th at pp. 
1234-1235.)  And this court has emphasized that the 
base and adjusted base terms represent only “an 
approximation of the punishment the Board deems 
proportionate to the particular prisoner’s offense,” 
but neither “necessarily represent[s] the maximum 
punishment that may constitutionally be imposed on 
a prisoner.”  (Butler, supra, at pp. 1235, 1243.) 

 Although there is a point at which suitability may 
be trumped by the length of sentence, in this peti-
tion we are not presented with that argument in any 
coherent way.  The claim is conclusory and not de-
veloped adequately, and we do not consider it. 

   The Court concluded that Coleman needed a new hear-
ing to comport with the Court’s findings, and so ordered. 

We need not reach this issue because as a result 
of our disposition, petitioner will receive further 
parole consideration immediately.  If the Board 
does not set a release date at the upcoming hear-
ing, the issue [a Marsy’s Law ex post facto ques-
tion] may be raised again.   

The petition for writ of habeas corpus is granted 
and the decision of the Board of Parole Hearings 
is hereby vacated.  The matter is remanded to the 
Board to conduct another parole consideration 
hearing as set forth herein, consistent with due 
process of law and this decision.  (See Prather, 
supra, 50 Cal.4th at p. 244.)  If the Board seeks to 
rely on confidential information to which petition-
er has had no access, it must be mindful of the 
potential due process issues attendant to its use.  
(See Ochoa, supra, 199 Cal.App.4th 1274.) 

 

COURT OF APPEAL ORDERS NEW PAROLE 
HEARING WHEREIN THE BOARD SHALL GIVE 

MEANINGFUL DEFERENCE TO YOUTH OFFEND-
ER CONSIDERATIONS 

In re William Palmer 

--- Cal.App.5th ---; CA1(2); A147177  
July 26, 2017 

 

   The same division of the Court of Appeal cited in the 

Coleman case above also granted relief in a case where it 

held that Youthful Offender factors were not given meaning-

ful consideration in a lifer hearing.  The Court disagreed with 

the Board’s reflection on the record that it claimed demon-

strated current unsatisfactory behavior:  Palmer’s lying about 

factors surrounding his most recent CDC 115, and then ad-

mitting them.  Palmer got a 5-year denial for his efforts, but 

the Court claimed that this amount of time pushed his present 

27 year residency in CDC to 32 years, a period that far ex-

ceeded his now lately set term.   
 

   And, in a spirited concurring and dissenting opinion, 

Presiding Justice Anthony Kline articulated how Youth 

Offender “consideration” was being applied only to re-

duction of time to earlier hearings, and not to reduction 

of time served.  He dwelled on the blatant inconsistency 

between the Board’s regulatory language that provides 

that parole may be denied indefinitely “for reasons of 

public safety,” and the CA Supreme Court’s language in 

In re Dannenberg [a case that this writer is intimately 
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familiar with!] that “even if sentenced to a life-maximum 

term, no prisoner can be held for a period grossly dispro-

portionate to his or her individual culpability for the 

commitment offense. . . .  [E]ven for reasons of public 

safety . . . .” 
 

   (Note: The majority declined to join Justice Kline’s dissent 

because that question was not raised in the petition.  At this 

juncture, while poignant, Justice 

Kline’s dissent, as a minority 

opinion, is not citable as authori-

ty even though the case is pub-

lished.) 

 

   In 1988, when he was 17 years 

old, petitioner William Palmer pled guilty to kidnapping for 

robbery.  Sentenced to life with the possibility of parole, 

Palmer has come before Board 10 times, without success.  

The most recent hearing was on June 2, 2015, when the Board 

denied parole for five years, expressly rejecting Palmer’s re-

quest at the conclusion of the hearing to calculate his base 

term and adjusted base term (because they claimed they 

“didn’t calculate base terms for youth offenders”).  (A year 

later, while this case was pending, the Board relented and 

fixed his base term, via a letter.  As a result, Palmer’s petition 

complaint to set a term became moot.) 

   In February 1986, Palmer admitted to a felony, and was 

placed on probation, which he violated with two charges of 

robbery, burglary, and attempted burglary. 

 

Palmer’s criminal activity culminated with the com-
mitment offense in 1988, when, his face covered 
with a ski mask, he lay in wait in a parking garage in 
an apartment complex with which he was familiar 
(having previously committed burglaries there).  
Brandishing an unloaded .357 revolver he had sto-
len in a previous burglary, Palmer confronted Randy 
Compton, and ordered him to turn over his wallet.  
Compton said he did not have one, and Palmer or-
dered him to drive to an ATM and withdraw $200.  
When they arrived at the bank, Compton, an off-
duty police officer, drew his gun and fired 15 rounds 
at Palmer, who was hit in the knee and fled.  Palmer 
was captured shortly thereafter, waived his Miran-
da rights, and confessed to the crime, an account 
fully corroborated by Compton. 

 
   In 2013, Palmer received a five-year denial.  He was granted 

a PTA for his 2015 hearing.  In that hearing, while he was 

forthright and well-spoken in his communication to the Board, 

he made one crucial error, which the Board held against him.  

When asked if he had remained disciplinary-free, he said, 

“yes.”  But, in truth, he had received a 115 in 2014 for passing 

a shirt to his girlfriend in the visiting room, something he first 

said didn’t happen, then downplayed by saying it wasn’t real-

ly anything wrong, and finally admitting he was disciplined 

for it. 
 

   In fact, his disciplinary behavior caused his risk rating from 
the FAD psych to increase from his prior rating. 
 

Finally, there was discussion of the recent assess-
ments, including one dated October 2014 by M. 
Geca, Psy.D., who opined that Palmer represents a 
“moderate risk for violence.”  Among other things, 
the presiding commissioner quoted Dr. Geca’s re-
port:  “ ‘The undersigned has seriously considered a 
low risk for Mr. Palmer given his developing insight 
in the errors.  However, despite having provided 
with repeated feedback by the Panel and mental 
health doctors, he continued to engage in institu-
tional misconduct.  In fact, he’s incurred three addi-
tional Rule Violations since the last time he was 
evaluated by this undersigned . . . and the last one 
was 2014. . . .  Failure to curb these behaviors, un-
fortunately, has necessitated a slight increase of 
your previous level of risk from a low-moderate to a 
moderate.” 

Dr. Geca’s risk of future violence assessment includ-
ed this:  “It is this undersigned[’s] opinion that Mr. 
Palmer has yet to explore sufficiently not only his 
narcissistic outlook on life but also his defiance and 
his oppositional behaviors.  In this interview, he 
attributed them to having been wrongfully convict-
ed when he was a 15-year-old, or to having been 
forced to accept the plea[], and to his reaction to-
ward, what he perceived to be[], an unfair justice 
system.  Yet, his defiance and opposition were evi-
dence during his earlier years when he stole things, 
engaged in fights at school and while having been 
defiant toward his coach.  His performance on the 
Court supervision was inadequate; he resisted feed-
back and was not amenable to change for many 
years to come.  This resistive, oppositional and defi-
ant attitude continued at CDCR and despite his ra-
ther recent but candid appraisal of his character 
flaws and negative attitudes, he is yet to sufficiently 
address and to resolve these concerns.  When left 
unresolved, this personality style and ways of re-
lating to others will likely hinder him in interperson-
al contacts and may exacerbate his stressors related 
to the reintegration process.” 
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   In delivering the decision, the Presiding Commissioner 
spoke to both Youth Offender criteria and to his recent record 
of disciplinary behavior. 
 

“And having these legal standards in mind and after 
giving great weight to the diminished culpability of ju-
veniles as compared to adults, the hallmark features of 
youth, and any subsequent growth and maturity.  And I 
emphasize any subsequent growth and maturity.  
That’s key words here today.  We find that Mr. Palmer 
does pose an unreasonable risk of danger to society or 
threat to public safety and is, therefore, not eligible for 
parole.  Now, the record does reflect some circum-
stances tending to show suitability in that he com-
mitted his crime as a juvenile, 17 years of age.  We 
make the assumption at 17 he had a diminished culpa-
bility as compared to that of adults.  And what do we 
take in consideration in terms 
of a juvenile, we take in con-
sideration that the back-
ground of his mental and emo-
tional development, which we 
read in the childhood and ado-
lescent development of his 
background.  Those are, those 
are factors that were considered.  How he grew up, 
where he grew up, and what were the dynamic factors 
of his home life, school life.  We learned that Mr. Palm-
er, by his own background, was less susceptible to de-
terrents.  He had a lack of maturity, and he had an un-
derdeveloped sense of responsibility as a juvenile and 
which resulted in him taking ill-conceived actions . . . as 
demonstrated by his criminal history as a juvenile.  Fur-
thermore, this Panel took in consideration that Mr. 
Palmer based on the life crime, his prior criminality did 
not weigh the long-term consequences of his actions.  
He was impulsive.  And, furthermore, as I pointed out, 
he had a lack of maturity, an underdeveloped sense of 
responsibility, which he did consider and he said was a 
sense of entitlement, inability to assess the conse-
quences of his actions.  This Panel also took in consid-
eration the hallmark features that included the imma-
turity and failure to appreciate the risks and conse-
quences of the actions of his criminal conduct.  Now, 
we evaluated had he shown maturity.  He’s shown 
growth.  And has he had positive rehabilitation during 
his incarceration relative to his age at this time, and we 
took all that in consideration during deliberation here 
today.  Does he have the ability to demonstrate re-
morse or reflection on his criminal past, and does his 
growth demonstrate the ability to not recidivate in 
terms of criminal thinking.  Now, as we move forward, 
we find that he’s at an age that would reduce the prob-

ability of recidivism.  We’re talking 27 years later.  He 
does have realistic plans for release.  However, there 
are some issues that are far outweighed by other cir-
cumstances tending to show unsuitability and suggest 
if released Mr. Palmer would pose a potential threat to 
public safety.”.... 

 “So it brings us here today in terms of what do we 
evaluate him on in terms of the SB 260, in terms of 
Youthful Offender.  Youthful Offender means you 
committed the crime as a Youthful Offender, but after 
you’ve been incarcerated, do you have maturation, 
do you have growth, have you developed an under-
standing of your criminality, and have you taken reha-
bilitative programs to understand the causative fac-
tors of your conduct. . . .  And that’s where we’re at 
here today.  So we must consider whether there are 

any other circumstances cou-
pled with the immutable cir-
cumstances that would lead to 
the conclusion that you’re still 
an unreasonable risk of danger 
to society.  And we find that you 
are for the following reasons.  
First let me say this, there’s a—I 
guess there’s a new euphemism 

that people use from time to time that says he or she 
shot themselves in the foot.  Mr. Palmer, you didn’t 
shot [sic] yourself in the foot.  You shot yourself in 
both feet and both hands.  That’s what you did.  
You’re a, you’re a smart man.  You’re a likeable fella.  
You made a mistake in life, but you have made multi-
plied [sic] that mistake 27 times.  You didn’t learn 
from the errors of your ways.  You didn’t take ad-
vantage of the opportunities of rehabilitation. . . .  By 
your own statement, you said you were in denial for 
27 years.  You were in more than denial.  You were 
not addressing the consequences of your action as an 
adult. . . .  But as recent as 2014 and the prior Panel 
has asked you to remain disciplinary-free, you have 
not.  You have consistently on an ongoing basis re-
ceived disciplinary actions for a variety of issues.  I 
went back and read your 115s, and they have a con-
sistently obvious pattern.  I didn’t do it, and it wasn’t 
me.  You’ve been in denial about your disciplinary 
history, all of them.  You don’t accept responsibility 
for your actions.  We’re not here to say oh, it’s okay.  
We’ll just let you go.  It’s only a 115.  No it’s not.  It’s 
the inability to follow the rules and regulations of this 
institution or whatever institution you might be at, 
and it shows who you are as a person at the time. . . .  
You’ve already invested in your bad side.  You’ve got 
to invest on the good side now.  What are you going 
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to do for yourself on the positive side?  You say well, 
no matter what happens here today, I’m going to be 
positive.  Well, time will tell.  You’ve got a gift of gab.  
You’re able to articulate very easily.  You talk very 
well.  But your actions will speak louder than your 
words.  You have an opportunity to do the right 
thing, and you must do the right thing.  Your discipli-
nary history is a factor of your unsuitability.  You 
have a lot of inconsistent statements that we’ve 
pointed out here today, both ourselves and the Dis-
trict Attorney. . . .  Now, look at this Comprehensive 
Risk Assessment that took into consideration the 
hallmark features of youth by Dr. Geca.  And we also 
weighed the private report by Dr. Paul Good.  Dr. 
Paul Good found you a low risk to recidivate.  We 
took that in consideration. . . . We took in considera-
tion Dr. Geca’s report that talked about the hallmark 
features of youth. . . .  Page 14, based on analysis, 
you represent a moderate risk of violence.  Now, 
why’s this appropriate or not appropriate but indica-
tive of your denial of parole here today?  You present 
with elevated risks to life-term inmates and non-
elevated risks to other parolees. . . .  So you were a 
low-moderate in 2010, and now you’re a moderate.  
Rarely do we see Comprehensive Risk Assessments 
elevate.  Yours is elevated.  Why?  Although he’s re-
ported he has come to understand his behavior 
problems shortly he’s incurred his last Rule Violation 
in 2014, you will need to demonstrate consistently 
improving behaviors in these critical areas for a pro-
tracted time in order to be able to lower your cur-
rent determined risk. . . .  Until you’re honest with 
yourself, you’re going to remain a citizen of this fine 
institution.  And that’s unfortunate because you have 
potential to do other things.  Your art.  You have oth-
er skills, but it’s you who keeping [sic] yourself down.  
You can go back to that dorm and say that Parole 
Panel denied me again.  They won’t let me out.  They 
are looking at stuff that don’t make any difference.  
You can say that if you want, son.  But it’s not the 
truth.  Look at your heart, and you know that.” 

     The Deputy Commissioner added her thoughts. 

“Mr. Palmer, by your own testimony today, you 
said you were the 
same person in 2014 
as you were in 1988.  
You were selfish, im-
pulsive, reckless, defi-
ant.  You put your 
own needs before do-
ing right.  You know, 
you had a defining 

moment.  And for that, I’m so happy that you 
had this defining moment.  You’ve spent a lot 
of time in prison.  But when I looked at your 
MEPD back in ’96, you’ve had eight serious 
Rule Violations since your MEPD.  You’re really 
holding yourself in prison.  You’re holding your-
self from making the growth into a rule-abiding 
humble individual that is safe for release.  Your 
attorney indicated that she acknowledged your 
Rule Violations but noted that they weren’t 
violent in nature and that you weren’t com-
mitting any crimes, but I beg to differ.  You had 
a very sophisticated criminal mentality over a 
number of years while you were in prison. . . .  
So really your manipulation of the system to 
get what you want, to keep what you want, to 
continue to pay for it is really kind of a disturb-
ing chain of events.  And it’s was [sic] a sus-
tained period of time from 2009 until earlier 
this year, just a couple of months ago.  Your 
programming right now is very good.  You 
know, I think that you’re really honing in on 
issues that are relevant to you.  Issues that give 
you a stable base of foundation, and it seems 
to me that your commitment to your spiritual 
nature is sincere.  And for that, I think that 
you’re doing a remarkable job.  On our break, I 
went out to the visiting room, and I looked at 
the mural you made.  And you are a gifted tal-
ented artist.  The mural is beautiful. . . . Your 
work is something that you derive a lot of es-
teem from.  And I think as you’re growing, your 
art will continue to grow with you as well.  You 
have the key to this prison in your pocket.  You 
keep dropping it.  So I hope you pick it up and 
hang on to it and make the changes you need 
to make.  And, you know, you have to decide 
that you’re going to obey the rules of the insti-
tution and the laws of the state.  That I wish 
you good luck in your future growth.” 

   Against this decision, the Court reflected on Butler-related 
excessive time concerns. 

At oral argument the Attorney General argued 
that the setting of the base term and adjusted 
base term was not an issue for the Board, only 
for the courts, which would address constitu-
tional claims.  Even assuming this, the issue of 
excessive punishment must be factored in to 
the term of the Board’s denial.  Put otherwise, 
a five-year denial, as here, reflects 50 percent 
of Palmer’s base term.  And were it to stand, it 
would mean that at his next parole hearing, in 
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2020, Palmer would have 
served 32 years—more 
than three times the 
base term and over two 
and one-half times the 
adjusted base term. 

   When looking at the record as 
to “some evidence” of current 
dangerousness, the Court stated 
it need not reach this question 

because it was ordering a new hearing based on Butler con-
cerns.  But it nonetheless recounted the record and found that 
it was a “very close question” as to whether the FAD’s con-
cern on Butler’s pooh-poohing his 115s that raised his dan-
gerousness level to moderate, would carry the day.  The 
Court found that if it reached this question, it would have to 
defer to the FAD opinion, even though it found it very 
minimally supported; it did ask the Board to reconsider 
this concern at Palmer’s next hearing. 
 

   Accordingly, in deference to Butler, the Court elected 
not to rule on the “some evidence” question, but relied 
solely on the fact that the 5-year denial was inconsistent 
with the magnitude of his base term, and was therefore 
excessive.  It ordered a new hearing within 120 days. 
 

  Justice Kline’s dissent is recommended reading, be-
cause it points out the inconsistency between the 
Board’s regulations (‘life in prison OK for public safety 
reasons’ and In re Dannenberg (‘excessive punishment 
NOT OK, even for public safety reasons.’)  The follow-
ing argument is persuasive on this point. 
 

The Board’s theory of this case explains why it 
attaches so little significance to the youth offender 
statutes.  The central point of the Board’s return to 
the petition is that the provisions of the youth 
offender statutes that accelerate the eligibility of 
youth offenders for release on parole (i.e., § 3051, 
subd. (b)(1)(2)(3)), do not mandate their release 
when they become eligible.  As the Board states in 
its return, “consideration of the youth factors does 
not diminish the Board’s discretion to deny parole 
when the record demonstrates that the inmate 
would pose a current, unreasonable risk to public 
safety.”  Arguing that the enhanced eligibility for 
parole of youth offenders does not bar their com-
mitment to prison for life, the Board points to the 
legislative declaration [in the uncodified portion of 
SB 260] that “ ‘[n]othing [in the youth offender 
statutes] is intended to undermine the California 
Supreme Court’s holdings in In re Shaputis (2011) 
53 Cal.4th 192, In re Lawrence (2008) 44 Cal.4th 
1181, and subsequent cases’ when the parole au-
thority concludes an inmate sentenced to life with 

the possibility of parole remains a current risk to 
public safety.”  As the Board states in its own regu-
lations, “Regardless of the length of time served, a 
life prisoner [presumably including an indetermi-
nately sentenced youth offender] shall be found 
unsuitable for and denied parole if in the judgment 
of the panel the prisoner will pose an unreasonable 
risk of danger to society if released from pris-
on.”  (Regs., § 2402, subd. (a), italics added.)  In 
short, the Board believes that where, as here, a 
youth offender is determined by the Board “to 
pose an unreasonable risk of danger to society,” 
there can be no limit upon its power to deny pa-
role. 

But nothing in Shaputis or Lawrence or any other 
case contradicts the statement in Dannenberg, that 
prisoners sentenced to life-maximum terms cannot 
be held for periods disproportionate to their indi-
vidual culpability for the life crime, and that section 
3041, subdivision (b), which authorizes the Board 
to deny a life inmate parole, “cannot authorize 
such an inmate’s retention, even for reasons of 
public safety, beyond the constitutional maximum 
period of confinement.”  (Dannenberg, supra, 34 
Cal.4th at p. 1096, italics added.)  Refusing to con-
front the constitutional limitations on its power, 
the Board’s conception of its own authority renders 
meaningless the base and adjusted base terms 
mandated by its own regulations. 

The Attorney General stated at oral argument that 
the setting of the base and adjusted base term was 
not an issue for the Board, but only for the courts, 
because only the courts address constitutional 
claims.  This statement is deeply distressing.  As the 
Legislature has declared, the punitive, rehabilita-
tive, and restorative purposes of our parole process 
are best served, when incarceration is ordered, “by 
terms that are proportionate to the seriousness of 
the offense” and uniform.  (§ 1170, subd. (a)(1).)  
The denial of parole is an administrative not a judi-
cial act.  The Board, not the courts, is the agency 
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initially responsible for ensuring that the punish-
ment imposed on indeterminately sentenced life 
prisoners by the denial of parole is proportionate to 
the individual culpability of those prisoners for the 
criminal conduct for which they were imprisoned.  
Stimulated by the Supreme Court in Rodriguez, the 
Board has for many dec-
ades refined the process of 
setting base and adjusted 
base terms and in Butler it 
voluntarily agreed to ad-
vance the setting of those 
terms so they could be 
considered by the Board 
during the process of de-
termining suitability for 
release.  The base term was created for the very 
purpose of measuring culpability and proportionali-
ty, and it could easily be adjusted to acknowledge 
the “diminished culpability” of youth offenders.  No 
reason appears why the Board should not use the 
base term for that purpose, which would give 
youth offenders a benefit the Legislature clearly 
intended them to receive.  

 There can be no doubt the Board ignored 
Palmer’s status as a youth offender when it be-
latedly set his base and adjusted base terms.  
Being a youth offender is not a factor taken into 
account on the matrix used by the Board to set 
Palmer’s base term, nor is it among the circum-
stances permitted by Board regulations to be 
used in mitigation of a base term.  (Regs., 
§ 2284.)  Furthermore, although it appears 
Palmer’s base term might have been adjusted 
downward under a Board regulation promulgat-
ed prior to enactment of the youth offender 
statutes, the Board instead adjusted the base 
term by adding two more years on the ground 
he had previously committed multiple crimes.  
(Regs., § 2323.) 

 

YOUTH OFFENDER LWOP GRANTED SECOND 
RESENTENCING CONSIDERATION HEARING, 
NOW UNDER MONTGOMERY V. LOUISIANA 

P. v. Richard Hodge 

CA2(3); B264853 
July 24, 2017 

 

   In this novel case, a juvenile LWOP found eligible for 
a resentencing hearing, who was given that hearing 
and nonetheless resentenced to LWOP, was granted 

yet another hearing on the same question, now under 
the authority of the intervening U.S. Supreme Court 
ruling in Montgomery v. Louisiana  (2016) 577 U.S. __, 
136 S.Ct. 718, 193 L.Ed.2d 599 (Montgomery), to fur-
ther determine if the petitioner was the “rarest of ju-
venile offenders” whose crime reflects “permanent 
incorrigibility” before sentencing him to LWOP. 

   The Court recounted the facts of the case. 

On August 9, 1993, Hodge and Virgil Clarke decid-
ed to steal a car.  Around 7:00 a.m. that morning, 
Hodge and Clarke approached a car parked near 
Long Beach Polytechnic High School (Poly), where 
they were students. Catherine Tucker, the school’s 
crossing guard, was sitting in the car’s front seat 
reading the newspaper.  Hodge walked toward the 
driver’s side of the car while Clarke approached 
the passenger’s side.  When Tucker turned to look 
at Hodge, Hodge shot her in the head, killing her.  
Hodge and Clarke then moved Tucker’s body to-
ward the center console of the car and covered it 
with Tucker’s newspaper.  Hodge drove the car to 
an alleyway where they dumped Tucker’s belong-
ings into the street and moved her body to the 
trunk.  Hodge then drove to the Los Angeles River, 
where he and Clarke tried to dispose of Tucker’s 
body; however there were too many people near 
the river, so they left Tucker’s body in the trunk 
and returned to Poly. 

During his first-period class, Hodge passed a note 
to his friend, Dionisio Kepa, saying that he “killed 
this bitch.”  He asked Kepa to meet him after class.  
Later that day, Hodge, Clarke, and Kepa left cam-
pus in Tucker’s car.  Shortly after leaving campus, 
Hodge crashed the car into a bus.  Hodge, Clarke, 
and Kepa abandoned the car and fled the scene, 
but they were arrested shortly after the accident. 

Immediately after he was arrested, Hodge denied 
shooting Tucker.  He claimed that he and Clarke 
decided to take Tucker’s car because they found it 
with the front window down, the keys in the igni-
tion, and no one in the front seat.   Hodge told the 
police the gun was already on the floorboard 
when he and Clarke entered the car.  However, 
when Hodge arrived at the police station, he ad-
mitted he had had the gun “for some time” and 
that he had used it to shoot Tucker.  Hodge told 
the police he shot Tucker because he “wanted the 
car.” 

   The Court of Appeal reported the original sentencing 
decision. 
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The court considered the Youth Authority’s ame-
nability report and heard argument from Hodge’s 
counsel requesting the court exercise its discretion 
under section 190.5 to sentence Hodge to 25 years 
to life in prison instead of LWOP.  The court reject-
ed counsel’s request and sentenced Hodge to 
LWOP on his first-degree murder conviction.  The 
court explained its decision as follows.  “Under 
Penal Code section 190.5, I don’t believe it is ap-
propriate to basically stay the special circumstance 
finding of true by the jury.  [¶]  Based on the cir-
cumstances of the offense, the planning involved, 
vulnerability of the victim, the execution style 
shooting of the victim, I don’t believe it’s appropri-
ate to stay or strike the special circumstance find-
ing.  [¶]  So far as circumstances in aggravation, 
the victim was particularly vulnerable in her vehi-
cle at that hour.  The defendant’s crime here, both 
crimes were planned, not impulsive, involve anoth-
er as a lookout.  There is added culpabil-
ity for involving another.  [¶]  The de-
fendant at the time and shortly after the 
offenses showed no remorse, no emo-
tional effect.  [¶]  In mitigation, he has 
no record of violence and now does 
show remorse.  [¶]  The circumstances in 
aggravation outweigh those in mitiga-
tion.”  The court then imposed a consec-
utive five‑year term for the personal-use 
firearm allegation and a consecutive five
-year term for the second-degree robbery convic-
tion, for a total sentence of LWOP plus 10 years. 

Hodge won his initial habeas petition for resentencing. 

On July 25, 2013, Hodge filed a petition for a 
writ of habeas corpus in the trial court, challeng-
ing the constitutionality of his LWOP sentence in 
light of Miller.  Hodge argued he was entitled to 
a new sentencing hearing to allow him to pre-
sent mitigating evidence relevant to the factors 
discussed in Miller.  In their response to Hodge’s 
petition, the People conceded Hodge was enti-
tled to a new sentencing hearing.  The People 
also conceded that section 1170, subdivision (d)
(2), which allows a prisoner who was sentenced 
to LWOP as a juvenile to petition the trial court 
for recall of sentence and resentencing after he 
or she has served 15 years of that sentence, did 
not provide an adequate remedy to challenge 
the constitutionality of an LWOP sentence im-
posed on a juvenile offender before Miller was 
decided. 

   After an extensive evidentiary hearing, with sup-

portive testimony from psychological experts, Hodge’s 
own testimony, and support from family, the prosecu-
tor argued against reducing the sentence. 

   The prosecutor argued that Miller did not require the 
court to impose a non‑LWOP sentence for Hodge’s 
murder conviction.  The prosecutor asserted Hodge 
did not act impetuously when he committed the mur-
der and carjacking.  Hodge, not Clarke, had possession 
of the gun when Clarke posed the idea of stealing a 
car.  Hodge acted according to a plan, and he was the 
one who used the gun during the crime.  The prosecu-
tor focused on how Hodge killed Tucker in an execu-
tion manner and showed no remorse shortly after kill-
ing her, moving her body to the trunk of her car, driv-
ing her car with her body still in it to and from his high 
school, and bragging about killing her to another stu-
dent at his school.  The prosecutor acknowledged 
Hodge had a difficult upbringing, but he contended 
Hodge’s background did not mitigate against reimpos-

ing an LWOP sentence in light of Hodge’s cal-
lous and calculated behavior before, during, 
and after the murder of Tucker. 

   At resentencing, the Court asserted its re-
spect for Miller considerations. 

“Under [People v. Gutierrez (2014) 58 Cal.4th 
1354 (Gutierrez)] and, of course, Miller, the 
court has to look at the juvenile offender’s 
chronological age, 11 months shy of 18.  Of 

course, we all know that a 17-year-old can be 
extremely immature and a 14-year-old can be 
mature on the other side.  I do take into account 
the age, but it is certainly not determinative. 

“I do take into account the evidence presented 
by the defense, including the statement and 
report of specialist Efty Sharony and the Califor-
nia Youth Authority amenability determination 
at the time of sentencing, plus the other decla-
rations by the defense experts, Barry Krisberg, 
and so forth, and their opinion stating that 
[Hodge] is amenable to change and acted imma-
turely and with impetuosity at the time of this 
offense.  I do acknowledge that. 

“It is true that [Hodge] came from a dysfunc-
tional family without a father figure to raise 
him, was exposed to violence, lived in 
a neighborhood dominated or affected by crimi-
nal gang activity.  I note the abuse of alcohol, 
the tendency to give in to peer pressure, the 
issues with the girlfriend at the time.   

“Jumping to the fourth factor, we have no evidence 
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about any plea negotiations that might have oc-
curred had the [prior defense] sought that . . . , not 
these counsel here.    

“So I do take into account under what might be 
called the fifth factor all the information regarding 
the possibility of rehabilitation.   

“What I need to do in this instance is determine 
Mr. Hodge’s character at the time of the offense.  
So that is the determinative matter for me to de-
cide, and I do agree with the District Attorney, alt-
hough I don’t adopt the term ‘heinous,’ because 
this offense at the time of its commission was such 
that it did demonstrate a callousness on the part of 
Mr. Hodge.  He did act in cold blood.  He was re-
pentant at the time of the original sentencing and 
now certainly is, but until then he was not.  He was 
the actual shooter.  There are no impetuosities as 
shown by the facts because this was a desire to 
have a car available for private use.  It was not so-
phisticated, plainly.  Taking the body to school, 
showing it to others was clearly an invitation to be 
discovered by the police.  So I agree with the D.A. 
that the conduct post the commission demon-
strates that he was concerned about the effects of 
the offense, he knew what he had done at the time, 
and although 17, was acting in a mature fashion.” 

The court concluded:  “All these facts, under all the 
considerations of Gutierrez and Miller, require me 
to consider, I do find that at the time of the com-
mission of that offense, the time of the original sen-
tencing, Mr. Richard Hodge unfortunately is, was 
incorrigible, irreparably, and is not amenable to 
change.”  The court then reimposed Hodge’s LWOP 
sentence for his murder conviction.   

   In 2016, the U.S. Supreme Court handed down Mont-
gomery. 

In Montgomery, the Court held that Miller an-
nounced a new substantive rule of constitutional 
law that must be given retroactive application in 
state court collateral review proceedings.  
(Montgomery, supra, 136 S.Ct. at pp. 725, 732–
737.)  The Court explained that Miller established a 
substantive rule that identifies a class of defendants 
for whom an LWOP sentence is unconstitutional:  
juvenile offenders convicted of homicide offenses 
whose crimes reflect “ ‘ “unfortunate yet transient 
immaturity.” ’  [Citations.]”  (Id. at p. 734.)  Thus, 
the Court cautioned that an LWOP sentence can be 
imposed only on “the rarest of juvenile offenders,” 
those whose homicide offenses reflect “permanent 

incorrigibility” or “such irretrievable depravity that 
rehabilitation is impossible.”  (Id. at pp. 733, 734.)  

While acknowledging that principles of federalism 
prevented the Court in Miller from requiring state 
courts to make explicit findings that a juvenile 
offender is irreparably corrupt before imposing an 
LWOP term, the Court recognized that 
“ ‘appropriate occasions for sentencing juveniles to 
this harshest possible penalty will be uncom-
mon.’ ”  (Montgomery, supra, 136 S.Ct. at pp. 733–
735, quoting Miller, supra, 567 U.S. at p. 479.)  Spe-
cifically, the Court concluded the fact “[t]hat Miller 
did not impose a formal factfinding requirement 
does not leave States free to sentence a child 
whose crime reflects transient immaturity to life 
without parole.  To the contrary, Miller established 
that this punishment is disproportionate under the 
Eighth Amendment.”  (Montgomery, supra, 136 
S.Ct. at p. 735.) 

   In recognition of Montgomery’s newly announced 
principles, the Court of Appeal followed up on the CA 
Supreme Court’s grant of review in Hodge’s second 
petition, and ordered a new sentencing hearing.  This 
decision is cited in full below, to inform any juvenile 
LWOPS – even those who have already been denied 
downward resentencing – that they are eligible for a 
new post-Montgomery resentencing hearing. 

In our original opinion, we affirmed the trial court’s 
decision to resentence Hodge to LWOP under Mil-
ler.  In doing so, we relied on the approach adopted 
in Palafox that a sentencing court may give whatev-
er weight it deems appropriate to the Miller factors, 
so long as the court gives due consideration to all of 
the relevant factors that are supported by the rec-
ord.  (See Palafox, supra, 231 Cal.App.4th at pp. 73, 
91.)  Because the trial court weighed the evidence 
and arguments addressing those factors, we con-
cluded the court did not abuse its discretion in find-
ing the circumstances of Hodge’s crime outweighed 
the mitigating evidence.   
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After reconsidering Hodge’s appeal, we conclude the 
approach adopted in our original opinion is no longer 
tenable under principles set forth in Montgomery.  As 
our discussion of Montgomery makes clear, Miller pro-
hibits states from sentencing the vast majority of juve-
nile offenders convicted of homicide offenses to LWOP.  
(See Montgomery, supra, 136 S.Ct. at pp. 734, 735 
[“After Miller, it will be the rare juvenile offender who 
can receive [an LWOP] sentence.”].)  In our view, a sen-
tencing court cannot ensure that only the rarest of ju-
venile offenders will be sentenced to LWOP by simply 
considering all of the relevant Miller factors, while be-
ing free to afford whatever weight the court deems 
appropriate to each of those factors.  Instead, Miller’s 
proscription against imposing LWOP sentences on such 
a large class of juvenile offenders—namely, those 
whose crimes reflect “transient immaturity”—
necessarily requires sentencing courts to make a deter-
mination that is focused on the circumstances of the 
offender’s youth.  (See id. at p. 735 [Miller’s require-
ment that sentencing court’s consider “ ‘youth and its 
attendant circumstances’ ” is designed to ensure that 
juveniles whose crimes reflect “transient immaturity” 
are not sentenced to LWOP terms].)  Thus, before im-
posing an LWOP sentence on a juvenile offender, the 

sentencing court must determine that the offender is 
among the “rarest of juvenile[s]” whose crime reflects 
“permanent incorrigibility,” and not “transient imma-
turity.”  (See id. at pp. 734, 735.)  

  Because the trial court reimposed Hodge’s LWOP sen-
tence before Montgomery was decided, we must re-
mand for a new sentencing hearing.  In doing so, we 
acknowledge that the court found at the April 2015 
sentencing hearing that Hodge was “incorrigible, irrep-
arably, and is not amenable to change.”  For the rea-
sons discussed below, however, we cannot conclude 
whether the court would have made the same deter-
mination had its analysis been informed by Montgom-
ery.   

At the prior sentencing hearing, the trial court consid-
ered mitigating evidence presented by Hodge.  For ex-
ample, the defense presented evidence that Hodge 
grew up in an unstable home environment, with a fa-
ther who struggled with substance abuse and was 
largely absent for much of Hodge’s childhood.  When 
he was present, the father often physically and sexually 
abused Hodge’s mother in front of Hodge and his 
brother.  Despite his troubled upbringing, Hodge was 
described by his family and friends as a fun-loving, qui-
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et, and affectionate teenager.  In addition, Hodge had 
never been involved in any violent or criminal act be-
fore he killed Tucker.  The underlying crime, as heinous 
as it was, was Hodge’s first run in with the law.   

The court also acknowledged evidence of 
Hodge’s post-conviction behavior.  (See Lozano, 
supra, 243 Cal.App.4th at pp. 1137–1138 [at a 
Miller resentencing hearing, the court must con-
sider all relevant evidence of a defendant’s 
amenability to rehabilitation, including a de-
fendant’s good behavior in prison after he was 
sentenced to LWOP].)  Like his pre-offense be-
havior, Hodge’s post-conviction behavior is 
largely positive.  As of April 2015, after 20 years 
of incarceration, Hodge had not engaged in any 
significant incident of violence, had a reputation 
among the Department of Correction’s staff as 
being “polite and respectful,” and had partici-
pated in anger-management and drug-
rehabilitation programs. 

The court did not, however, consider Hodge’s 
mitigating evidence through Montgomery’s 
lens.  That is, the court did not determine 
whether, in light of Hodge’s family history, 
background, and pre- and post-conviction be-
havior, he is “ ‘ “the rare juvenile offender 
whose crime reflects irreparable corrup-
tion.” ’ ”  (Montgomery, supra, 136 S.Ct. at p. 
734.)  In sum, we cannot conclude on this rec-
ord that the trial court would have resentenced 
Hodge to an LWOP term if it had the benefit of 
Montgomery’s guidance.  As a result, we reverse 
and remand the matter for a new sentencing 
hearing.  On remand, the court shall consider all 
evidence that is relevant to determining wheth-
er Hodge is the rare juvenile offender whose 
crime reflects permanent incorrigibility, includ-
ing evidence of Hodge’s post-conviction rehabil-
itation and pre-conviction plea negotiations in 
which Hodge may have participated.  (See 
Gutierrez, supra, 58 Cal.4th at pp. 1388–1389; 
Lozano, supra, 243 Cal.App.4th at pp. 1137–
1138.) 

 

PAROLE REVOCATIONS BY COURTS REQUIRE 
PRELIMINARY HEARINGS 

P. v. DeLeon 

___Cal. 5th___; CA Supreme Ct.; S230906  
July 24, 2017 

 

   Sadly, with the release of now thousands of lifers, there 
is a corresponding increase in the number of parole viola-
tions.  (There were 12 lifer-violator reconsiderations held 
in July, 2017, alone.)  Therefore, this case is important for 
anyone facing the prospect of a court determination of 
their violation of parole, under the Realignment Act of 
2011. 

  The Criminal Justice Realignment Act of 2011 transferred 
jurisdiction over most parole revocation hearings from the 
BPH to the superior courts.  The question here is whether 
this enactment makes a preliminary hearing unnecessary.  
The Court of Appeal held that it did.  The Cal. Supreme 
Court rejected this conclusion, holding that the Morrissey 
preliminary hearing requirement applies to parole revoca-
tion proceedings conducted in superior court.  Under Mor-
rissey v. Brewer (1972) 408 U.S. 471 (Morrissey), parolees 
facing revocation are constitutionally entitled to certain 
due process protections.  These include the right to a 
prompt preliminary hearing after arrest to determine 
whether there is probable cause to believe a parole viola-
tion has occurred.  (Id. at pp. 485–487.)   

   In this case, Allen DeLeon violated parole and was given a 
hearing.  His complaint is that his due process rights were 
violated because he did not get a time preliminary hearing. 

Defendant Allen Dimen DeLeon was paroled in January 
2012 after serving a prison sentence for committing a 
lewd act on a minor and failing to register as a sex 
offender.  On August 23, 2013, he was arrested for pos-
sessing pornographic material in violation of a condition 
of his parole.   

On August 26, 2013, a supervising parole agent with the 
Department of Corrections and Rehabilitation found 
probable cause to revoke DeLeon’s parole and gave him 
written notice of the alleged parole violation.  A petition 
to revoke was filed in the superior court on September 
4, 2013.  On September 6, a judicial officer conducted 
an ex parte review, found probable cause, and summar-
ily revoked DeLeon’s parole.  A hearing was set for Sep-
tember 11, 19 days after DeLeon’s arrest.  

On the scheduled hearing date, DeLeon appeared with 
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counsel and moved to dismiss the petition because he 
had not received a preliminary hearing within 15 days 
of his arrest, as specified in Penal Code section 3044.  
Over his objection, the court continued the motion and 
set a briefing schedule.  On September 25, 2013, the 
court denied the motion to dismiss.  It found that the 
ex parte determination of probable cause, made 14 
days after DeLeon’s arrest, satisfied due process.   

On October 3, 2013, 41 days after DeLeon’s ar-
rest, the court held a revocation hearing, found 
him in violation, sentenced him to serve 180 
days in custody, and reinstated parole. 

   After considering the record in this case, the CA Su-
preme Court did not set a fixed time limit for a prerev-
ocation hearing.  Rather, it relied on the broad lan-
guage of the U.S. Supreme Court, “we reiterate Mor-
rissey’s command that the preliminary hearing should 
occur “as promptly as convenient after ar-
rest.”  (Morrissey, supra, 408 U.S. at p. 485.)”   

   For future revocation candidates, the question of 
prejudice resulting from a late hearing was set out by 
the Court. 

“The denial of [a parolee’s] right to a timely pre-
revocation hearing notwithstanding his timely 
effort to assert it does not necessarily mean 
that he is automatically entitled to relief there-
from.”  (La Croix, supra, 12 Cal.3d at p. 154.)  
Someone “whose parole has been revoked after 
a properly conducted revocation hearing is not 
entitled to have the revocation set aside unless 
it appears that the failure to accord him a pre-
revocation hearing resulted in prejudice to him 
at the [final] revocation hearing.”  (Ibid.)  The 
test of prejudice is whether the denial of the 
constitutionally mandated hearing was harmless 
beyond a reasonable doubt.  (Ibid., citing Chap-
man v. California (1967) 386 U.S. 18, 24.)  Addi-
tionally, the reviewing court may restore a pa-
rolee to parole status even absent a showing of 
prejudice as a “severe sanction” based on “a 
showing that the Authority is unresponsive to 
[the] mandates of Morrissey and its progeny 
and must be coerced to comply therewith.”  (La 
Croix, at p. 155.) 

CHIU ERROR REQUIRES NEW MURDER TRIAL 

In re Adrian Cortez 

CA4(1); D071551  
July 14, 2017 

   Under Chiu, it is reversible error if a defendant is convicted 
of first degree murder under a “natural and probable conse-
quences” theory of liability.  This writer suspects there may 
be such persons inside the walls who are eligible for retrial, 
and points out the successful pro per action of Adrian Cortez 
to gain just such relief. 

In 2006, a jury convicted Adrian Nathaniel Cor-
tez of first degree premeditated murder as ei-
ther an aider and abettor, or as a conspirator.  
In closing argument, the prosecutor told the 
jury that although Cortez was not present when 
the victim was killed by someone else, Cortez 
was culpable because the killing was a "natural 
and probable consequence of the common plan 

or design of the conspiracy.  And this is the the-
ory in which the defendant Cortez is responsible 
for the murder . . . ."  (Italics added.) 

 There was nothing wrong with the prosecu-
tor's first degree murder theory in 2006, but the 
law changed in 2014 when the California Su-
preme Court held that an aider and abettor may 
be convicted of first degree premeditated mur-
der only under direct aiding and abetting princi-
ples, and not under the natural and probable 
consequences doctrine.  (People v. Chiu (2014) 
59 Cal.4th 155, 158-159 (Chiu).)   

 Relying on Chiu, Cortez filed this habeas cor-
pus petition, asserting the record does not es-
tablish beyond a reasonable doubt that the jury 
convicted him of first degree murder on a legal-
ly authorized ground.  The respondent, Director 
of the Department of Corrections and Rehabili-
tation (Department), concedes Chiu error oc-
curred in this case.  However, the Department 
contends the error was harmless because the 
instructions and evidence support a verdict on a 
valid theory of direct aiding and abetting.   

  

                          …….cont. pg 30 
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….from pg. 25 

We conclude the Chiu error was prejudicial.  We 
grant the petition and remand to the superior court 
with directions to allow the People to accept a re-
duction of Cortez's murder conviction to second de-
gree murder or elect to retry him on first degree 
murder under a theory or theories other than natu-
ral and probable consequences.  (See In re Brigham 
(2016) 3 Cal.App.5th 318, 333 (Brigham).) 

For those of you who missed the Chiu ruling, here is a brief 
synopsis.   

In Chiu, supra, 59 Cal.4th 155, the California Su-
preme Court held "an aider and abettor may not be 
convicted of first degree premeditated murder under 
the natural and probable consequences doc-
trine."  (Id. at pp. 158-159.)  The Chiu court explained 
that the "connection between the defendant's culpa-
bility and the perpetrator's premeditative state is too 
attenuated to impose aider and abettor liability for 
first degree murder under the natural and probable 
consequences doctrine . . . ."  (Id. at p. 166.) 

 The court in Chiu, supra, 59 Cal.4th 155 also held 
that "[w]hen a trial court instructs a jury on two the-
ories of guilt, one of which was legally correct and 
one legally incorrect, reversal is required unless 
there is a basis in the record to find that the verdict 
was based on a valid ground.  [Citations.]  Defend-
ant's first degree murder conviction must be re-
versed unless we conclude beyond a reasonable 
doubt that the jury based its verdict on the legally 
valid theory that defendant directly aided and 
abetted the premeditated murder."  (Id. at p. 167.)   

 Chiu is retroactive to convictions, like Cortez's 
here, that were final on appeal when Chiu was decid-
ed.  (In re Lopez (2016) 246 Cal.App.4th 350, 354 
(Lopez).)  Moreover, Chiu applies not only to aider 
and abettor liability, but also where the jury is in-
structed it may find first degree murder based on the 
theory that the murder was a natural and probable 
consequence of another target crime committed 
pursuant to a conspiracy.  (Rivera, supra, 234 
Cal.App.4th at pp. 1355-1356.)  

 

DIFFERING ELEMENTS OF OUT-OF-STATE PRIOR 
CONVICTION SUPPORT PROP. 36 RELIEF ELIGI-

BILITY 

P. v. Bobby Gene Carothers 

CA3; C078874  
July 12, 2017 

   For those of you who committed your “strikes” in anoth-
er state than California, be aware that they can be recog-
nized by California courts in adjudicating Prop. 36 resen-
tencing petitions.  In this case, because the elements of 
the out-of-state offense were not demonstrated to match 
those of California’s, the petitioner’s denial of relief was 
reversed and remanded to determine if he would be an 
unreasonable risk to society if released earlier. 

Defendant Bobby Gene Carothers, currently serving 
a prison term of 25 years to life imposed in 2008 
under the three strikes law, appeals from the denial 
of his petition for resentencing under Proposition 
36, the Three Strikes Reform Act of 2012 (as ap-
proved by voters, Gen. Elec. (Nov. 6, 2012) (the 
Act)).  He contends the trial court erred in finding he 
was not eligible for resentencing because he was 
convicted of murder in Texas in 1978.  Under the 
Act, a prior conviction for a number of enumerated 
offenses, including “[a]ny homicide offense, includ-
ing any attempted homicide offense, defined in Sec-
tions 187 to 191.5” of the Penal Code, renders an 
inmate ineligible for resentencing.  (§§ 667, subd. (e)
(2)(C)(iv)(IV), 1170.126, subd. (e)(3).)  Defendant’s 
argument is two-fold: (1) only prior California con-
victions can render an inmate ineligible for resen-
tencing under the Act; and (2) even if a prior out-of-
state conviction can render an inmate ineligible for 
resentencing, the record of defendant’s Texas mur-
der conviction does not necessarily show he com-
mitted a murder as that crime is defined under Cali-
fornia law.   

We conclude a prior out-of-state conviction will render 
an inmate ineligible for resentencing under the Act if the 
crime committed in the other state would have disquali-
fied the inmate had that crime been committed in Cali-
fornia.  However, because the crime defendant was con-
victed of committing in Texas might not have been a 
murder here in California, an enumerated disqualifying 
offense, the trial court incorrectly concluded he was in-
eligible for resentencing.  We shall therefore reverse the 
order denying defendant’s petition for resentencing and 
remand the matter to the trial court for a determination 
as to whether or not resentencing him would pose an 
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unreasonable risk of danger to public safety. 

  The basic facts underlying Carother’s case were set out by 
the Court. 

In 2008, defendant entered a plea of no contest to one 
count of unlawfully taking or driving a vehicle (Veh. 
Code, § 10851, subd. (a)) and admitted having two prior 
strike convictions, a 1975 robbery conviction in California 
(§ 211) and a 1978 murder conviction in Texas (Tex. Pen. 
Code, § 19.02, subd. (b)(2)).  He was sentenced to state 
prison to serve an indeterminate term of 25 years to life.   

 The facts of the current offense and prior robbery 
are not relevant to this appeal.  The facts of the prior 
murder, as revealed in the record of conviction, are that 
defendant killed the victim by stabbing him with a knife 
and hitting him on the head with a blunt object, conduct 
that was found by a Texas jury to be “clearly dangerous 
to human life” and done with the “inten[t] to cause seri-
ous bodily injury.”   

   The prosecution argued against Carothers in his Prop. 36 
petition, claiming that Carothers’ prior Texas murder convic-
tion made him ineligible for relief. 

In November 2014, defendant filed a petition to recall his 
sentence and for resentencing under section 1170.126.  
The prosecution opposed the petition.  Acknowledging 
defendant’s commitment offense was not a serious or 
violent felony, the prosecution argued defendant was 
nevertheless ineligible for resentencing under section 
1170.126, subdivision (e)(3), which provides that “[a]n 
inmate is not eligible for resentencing if he or she has a 
prior conviction for any offense appearing in section 667, 
subdivision (e)(2)(C)(iv), or section 1170.12, subdivision 
(c)(2)(C)(iv).”  (People v. Thurston (2016) 244 Cal.App.4th 
644, 655-656, italics omitted.)  Among the enumerated 
offenses is “[a]ny homicide offense, including any 
attempted homicide offense, defined in Sections 187 to 
191.5, inclusive.”  (§ 667, subd. (e)(2)(C)(iv)(IV).)  The 
prosecution argued defendant’s Texas murder conviction 
therefore disqualified him from being resentenced under 
the Act.   

  Carothers argued that the crime, as described in available 
documents, only amounted to what is manslaughter in Cali-
fornia.  The prosecutor argued otherwise. 

 At the hearing on the petition, responding to the 
prosecution’s argument that the Texas record of convic-
tion established the crime committed in that state, i.e., 
“stabbing a victim, and hitting him on the head with a 
blunt object,” was the functional equivalent of a Califor-
nia implied malice murder, defendant’s attorney argued: 

“The records that we have from Texas don’t tell us any-
thing about the nature of the conviction.  They tell us 
essentially two facts, which are contained within the in-
dictment and the jury instructions.  And that is that there 
was one stab wound and that there was a hit with a 
blunt object, according to the instructions.  [¶]  We don’t 
know anything further about the facts.  We don’t know 
how many stab wounds.  We don’t know how many 
times he was hit or with what instrument or what the 
instrument consisted of, or what the victim’s actions 
were or what [defendant’s] actions were.”  Because the 
facts were not established in the record of conviction, 
defendant’s attorney argued, the trial court should com-
pare the California and Texas murder statutes and con-
clude the crime defendant committed in Texas was not 
necessarily a murder under California law because the 
statutes require different mental states.   

   The trial court followed the prosecution’s theory, and de-

nied relief.  On appeal, the Court of Appeal disagreed and 
reversed.  It found that the record was too sparse to prove 
California’s implied malice murder theory of guilt. 

The question for us, however, is not whether the Texas jury 
found each element of a California implied malice murder 
was satisfied, but whether the crime revealed by the rec-
ord of conviction, if committed in California, would have 
been a murder under our Penal Code.  The record of con-
viction is too sparse for us to answer that question in the 
affirmative.  All we know is defendant stabbed the victim 
and hit him in the head with a blunt object.  We do not 
know where the victim was stabbed or how many times.  
We do not know how many times the victim was hit in the 
head with the blunt object or what that object was.  Nor 
do we know any of the surrounding circumstances.  We do 
know the Texas jury found defendant intended to cause 
serious bodily injury, which under Texas law means the 
“conscious objective or desire to create a substantial risk of 
death, serious permanent disfigurement, or protracted loss 
or impairment of any bodily member or organ.”  (Lugo-
Lugo v. State, supra, 650 S.W.2d at p. 81.)  If defendant 
intended to create a substantial risk of death, then he was 
obviously subjectively aware of the risk of death and the 
crime would have been murder here in California as well.  
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 But the same conclusion does not flow inexorably from the 
other two forms of intent to cause serious bodily injury, 
i.e., intent to permanently disfigure or intent to cause pro-
tracted impairment of a body part or organ.  It is possible, 
even if unlikely, defendant intended to inflict such injury 
but was not subjectively aware of the risk of death.  And 
while the Texas jury also found these actions were objec-
tively and clearly dangerous to human life, depending on 
the circumstances surrounding the attack, which are not 
revealed by the record of conviction, it is possible defend-
ant did not subjectively register the danger.  Again, in Cali-
fornia, such subjective awareness is required for implied 
malice murder.  In Texas, it is not.  .... 

In light of the myriad of times our Supreme Court has 
defined implied malice murder to require a showing the 
unlawful killing resulted from a willful act, the natural 
and probable consequences of which are dangerous to 
human life, and the defendant consciously disregarded 
that danger (see, e.g., People v. Knoller, supra, 41 
Cal.4th at pp. 151-152 [“implied malice requires a de-
fendant’s awareness of the risk of death to another”] 
and cases cited therein), we decline to hold, based on 
the scant authority provided by the Attorney General, 
an intent to inflict great bodily injury, regardless of 
whether or not the defendant was subjectively aware of 
the risk of death, will suffice to establish malice afore-
thought.   

Because the record of the 1978 Texas murder does not 
establish each element of a California murder, we must 
conclude the trial court incorrectly determined this prior 
conviction disqualified defendant from being resen-
tenced under the Act.   

   Accordingly, the Court remanded the case to the trial 
court for further hearing. 

The order denying defendant’s petition for resentencing 
under Proposition 36 is reversed and the matter is re-
manded to the trial court for a determination as to 
whether or not resentencing defendant would pose an 
unreasonable risk of danger to public safety.   

ALCOHOLIC RECORD DOOMS  

PROP. 36 RELIEF 

P. v. Giovanni Gladden 
CA4(2); E065452  

July 7, 2017 
   In 2007, defendant Giovanni Gladden, was convicted of 
felony drunk driving causing bodily injury (Veh. Code, § 
23153, subd. (a)), driving with a blood alcohol level of 0.08 

percent or more, and hit and run with injury.  He was sen-
tenced under the Three Strikes law to concurrent terms of 
25 years to life, with concurrent determinate terms for 
felony hit and run (Veh. Code, § 20001, subd. (a)) and mis-
demeanor driving on a suspended license (Veh. Code, § 
14601, subd. (a)).  Upon passage of Prop. 36, defendant 
petitioned to have his Three Strikes sentence recalled.  
That petition was denied upon the court’s finding that be-
cause of his alcoholism, defendant posed an unreasonable 
risk of danger to public safety, and defendant appealed. 

  In this case, while the defendant qualified for a resen-
tencing hearing, his past record convinced the trial 
court to deny relief.  The Court of Appeal upheld the 
trial court’s exercise of discretion. 

A jury convicted defendant [. . .] of driving under the 
influence resulting in injury (count 1—Veh. Code, § 
23153, subd. (a)), driving under the influence with a 
blood alcohol level of 0.08 percent or more resulting in 
injury (count 2—Veh. Code, § 23153, subd. (b)), and hit 
and run with injury (count 3—Veh. Code, § 20001, 
subd. (a)).  The jury additionally found true allegations 
that defendant had a blood alcohol concentration of 
0.20 percent or more (Veh. Code, § 23578) and proxi-
mately caused injury to an additional victim in his com-
mission of the count 1 and 2 offenses (Veh. Code, § 
23558).  Finally, the jury found true allegations that 
defendant had suffered two prior strike convictions 
(Pen. Code, §§ 667, subds. (c) & (e), 1170.12, subd. (c)
(2)(A)) and two prior prison terms (Pen. Code, § 667.5, 
subd. (b)).  After denying defendant’s Romero motion, 
the court sentenced defendant to an aggregate term of 
25 years to life consisting of the following:  25 years to 
life on count 1... 

   The trial court reviewed all the evidence presented in 
the hearing. 

Here, the court considered programs in which defend-
ant had participated, many of which were unavailable 
to him prior being transferred to Ironwood State Prison 
in 2009.  Between February 2015 and January 2016, 
defendant completed many programs, including drug 
and alcohol programs, while his petition for resentenc-
ing was pending, as well as other self-help programs, 
and had developed a relapse prevention program.  The 
court heard testimony from Richard Subia, a correc-
tions expert (who testified that defendant’s risk of 
reoffending was low), Dr. Robert Suiter (a forensic psy-
chologist who rendered an opinion that defendant did 
not pose an unreasonable risk of danger), and from 
coordinators of post-release programs into which de-
fendant had been accepted if resentenced.  
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But the court also considered defendant’s rec-
ord, consisting of a juvenile adjudication for 
committing an aggravated assault, and two rob-
beries, all committed within a short period of 
release from each other.  In between his second 
robbery conviction and the current offense, de-
fendant also incurred two drunk driving convic-
tions, in addition to an arrest for an alcohol-
related offense that resulted in a parole viola-
tion, as well as a petty theft with a prior convic-
tion for which he was sentenced to prison, and 
arrests for kidnapping, burglary and receiving 
stolen property, forgery, driving on a suspended 
license, and being drunk in public, between 
1989 and 2005.   

In addition, between 1990 and 2001, defend-
ant’s conduct while incarcerated resulted in 33 
rules violations.  During defendant’s testimony, 
he admitted that during his earlier prison com-
mitments, he had availed himself of “pruno,” an 
inmate-brewed alcoholic beverage, for which he 
had not been written up.   

During his current incarceration, he also 
suffered several rules violations during his pre-
sent term for possessing contraband (a cell 
phone and a Sony PlayStation Portable charger) 
and disobeying orders by correctional officers.  

The court was concerned about defendant’s 
“revolving door” alcohol-related offenses, which 
only stopped after he was incarcerated, charac-
terizing him as a “liquid bullet.”  Because de-
fendant admitted using alcohol during his prior 
prison commitments, the court could not be 
sure that he had totally abstained during his 
current incarceration, due to the inability of the 
CDCR to catch every violation.  The court also 
noted that prior to his current indeterminate 
sentence, defendant had returned to drinking 
and driving each time he was released from cus-
tody.  While the court agreed that defendant 
was not a risk of danger of the type of violent 
conduct reflected in his Strike convictions be-
cause they were a thing of the past, it was deep-
ly concerned about his drinking and driving 
when he was out of custody.  

   Reviewing this record, the Court of Appeal found 
that the trial court did not abuse its discretion in deny-
ing Gladden relief. 

Absent direction from the California Supreme 
Court, vis-à-vis the applicability of the definition 

of dangerousness found in Penal Code section 
1170.18, subdivision (c), which looks to the risk 
of danger of committing another serious or vio-
lent felony, we are compelled to review the 
court’s exercise of discretion in light of defend-
ant’s risk of danger to public safety in a more 
global sense:  the danger of driving under the 
influence and causing death, bodily injury, or 
property damage.  Viewed in this light, we con-
clude the trial court did not abuse its discretion.  
While it is true that the trial court relied on de-
fendant’s past history, it was not relying on his 
history of serious or violent felonies, it was re-
ferring to his nearly lifelong history of alcohol 
abuse and driving while intoxicated.  The de-
fendant’s willingness to give up his driving privi-
lege was properly rejected by the court as an 
assurance he would not drink and drive where 
his license was suspended at the time of his cur-
rent offense and at the time of one of his prior 
drunk driving offenses.  The trial court properly 
relied on the immutable facts such as defend-
ant’s criminal history because it did so in making 
the determination that defendant continues to 
pose an unreasonable risk to public safety, due 
to his history of alcohol-related crimes.  (People 
v. Esparza, supra, 242 Cal.App.4th at p. 746.)  

Defendant’s participation in alcohol treatment 
programs, while laudable, was of recent vin-
tage, although that was not entirely due to lack 
of effort on his part.  Nevertheless, because the 
availability of rehabilitative and treatment pro-
grams was so recent, defendant did not have a 
long track record of rehabilitation.  The court 
was therefore justified in its concern that it was 
too early to consider resentencing defendant, 
which would make him eligible for release and 
the attendant potential for returning to alcohol.  
There is sufficient evidence to support the 
court’s finding, and there was no abuse of dis-
cretion.  (See, In re Robert L. (1993) 21 
Cal.App.4th 1057, 1066.) 
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As this legislative session begins its last lap, here is 

an update (as of our publication date) of the position 

of the bills potentially most impactful for lifers. 

AB 620: Creates a pilot program to assist inmates 

dealing with trauma.  This bill is currently in the As-

sembly Appropriations Committee suspense file, 

and is probably dead for this session.   

AB 1308: Extends the coverage of YOPH to those 

25 or younger at the time of their crime.  This bill is 

now in Senate Appropriations Committee suspense 

file while the legislature figures out if the money to 

implement the bill is available.  Prospects are good.   

AB 1448: Would codify the Elderly Parole Process, 

making it a law and not just an agreement.  The bill 

passed out of Senate Public Safety Committee and 

is currently in Senate Appropriations for considera-

tion.  While this bill has been amended to make it 

less palatable, it is still in the running. 

SB 394: Would automatically send LWOP sen-

tenced before the age of 18 to a parole hearing after 

their 25th year of incarceration.  This bill cleared the 

Senate and Assembly committees and is currently 

on the Assembly floor for a vote.   

SB 421: Would create a tiered sex offender registra-

tion process, depending on the circumstance of the 

crime.  This bill is in Assembly Appropriations for 

reconsideration. Prospects for passage are moder-

ate.  

SB 620: Would allow the court to strike firearm en-

hancements in certain cases.  This bill failed and is 

dead for this session. 

SCR 48: This is a resolution, or statement of intent 
or opinion, not a bill that will be enacted into law.  
Currently SCR 48 is on the Assembly floor.  If 
passed, it will be noted on the official record of this 
legislative session as the intent of the legislature, 
but it does not require the Governor’s signature, nor 
will it change any law. 

LEGISLATIVE UPDATE 

NOTES FROM THE DARK SIDE 

Sometimes, in dire and stressful situations, a little dark humor actually helps to relieve the stress, and makes us all 

understand we’re not in this alone.  We enjoy a slightly warped sense of humor, as witness the below comments, 

from some of our letters. 

“All the rest of my crimes were normal.” 

“My parole officer failed to explain to me the serious consequences of committing a crime while on pa-

role,” (from a former lifer now back in jail). 

“My crime wasn’t serious or violent; I shot a guy, but he didn’t die.” 

Oy vey. 

On another level, browsing through inmate information, we ran across several familiar names.   Arthur Anderson, 

John Peck, Terr[i] Turner and Brian Roberts are all well know, long-serving parole commissioners. 

There are also several similarly-named individuals potentially on the other side of the 

hearing table.  CDCR currently lists 4 Arthur Anderson inmates, one each John Peck and 

Brian Roberts and 4 Terr[i] Turners, albeit those all those individuals are male, whereas 

Commissioner Turner is a woman. 

Could be confusing, especially for transcribers, with same-named individuals on both 

sides of a parole hearing.   
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A basic understanding of the legislative process starts 

with knowing the difference between AB and SB bills; or 

perhaps the most basic understanding is that there are, 

in California as well nationally, two houses in the legisla-

ture.  In California those are the state Senate and the 

Assembly.  Bills (potential laws) that originate in the 

Senate are labeled SB, and those starting in the Assem-

bly...well, you get the idea.  So what is an SCR?   

More particularly, what is SCR 48, where is it in the leg-

islative process and what, if anything, will it do to 

change laws relative to lifers?  The short answer to the 

last part of the question is; nothing, yet. 

SCR stands for Senate Concurrent Resolution.  Break-

ing it down, this piece of quasi-legislation originated in 

the Senate, concurrent means the other chamber, the 

Assembly, agrees with the language, the resolution.   

According to the California legislature, a Continuing 

Resolution is “A measure that can be introduced in ei-

ther House, but must be approved by both Houses and 

filed with the Secretary of State to take effect. The Gov-

ernor’s signature is not required.”  In fact, the resolution 

is not even submitted to the Governor, and thus a reso-

lution, even one approved by both houses of the legisla-

ture, does not have the force of law. 

In this case, SCR 48, which has passed the Senate and 

has good chance of passage in the Assembly, express-

es the intention of the legislature to “recognize the need 

for statutory changes to more equitably sentence offend-

ers in accordance with their involvement in the crime.”  

Specifically, if this resolution at some point becomes the 

basis for a bill, it would impact the felony murder law. 

Quoting from the language of the resolution: “It is a bed-

rock principle of the law and of equity that a person 

should be punished for his or her actions according to 

his or her own level of individual culpability; reform is 

needed in California to limit convictions and subsequent 

sentencing in both felony murder cases and aider and 

abettor matters prosecuted under “natural and probable 

consequences” doctrine so that the law of California fair-

ly addresses the culpability of the individual.”   The lan-

guage continues, the felony murder rule is “is fundamen-

tally unfair and in violation of basic principles of individu-

al criminal culpability,” and “In California, people who 

commit a felony are not sentenced according to their 

individual level of culpability.” 

Cut to the chase, after several more ‘whereas’ state-

ments, which lay out all the issues with the felony mur-

der law, the resolution gets around to business, that the 

legislature “recognizes the need for statutory changes to 

more equitably sentence offenders in accordance with 

their involvement in the crime.”  Thus the legislature has 

expressed its collective feeling that the felony murder 

rule is inappropriate, unjust and costly.  Now, if only, in 

the next legislative session, someone will just take that 

resolve and turn it into an actual bill, passage of which 

could actually change that practice.  And we further 

hope that any such future proposal would make those 

changes retrospectively, to allow relief to the many pris-

oners now serving life sentences due to the felony mur-

der rule. 

SCR 48 is a good first step and can be the basis to build 

a proposed law that would (and should) impact the dam-

age wrought under the felony murder law.  But it’s only 

the first step, and, while important and encouraging, 

SCR 48 on its own does not change the current situa-

tion. 

Until a bill to change that practice is introduced, passes 
the legislature and is signed by the Governor, the felony 
murder law remains in place.  

WHAT IS SCR 48 AND WHAT WILL IT DO 
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It’s a big decision, both in faith and finances, for 

most inmates and families when deciding whether 

to accept a state-appointed (and paid) attorney or 

hire private counsel for an upcoming parole hear-

ing.  And while state appointed attorneys have 

largely been given a bad rap, certainly there are 

highly competent, dedicated and passionate indi-

viduals in that cohort.  In fact, many of the best now 

exclusively privately retained attorneys began their 

parole hearing career as appointed counsel.  One 

of the current parole commissioners also served in 

that capacity before coming to the other side of the 

table. 

We have long said, and repeat here again, no at-

torney, no matter how competent or incompetent, 

how highly or modestly paid, can win a parole 

hearing for an unprepared inmate, nor loose a 

grant for a prisoner who is ready to parole.  Can 

they help?  Of course.  And understanding what 

sort of help they can offer and how much is crucial-

ly important. 

The primary duty of any attorney is to be sure his/

her clients’ rights are recognized and met.  And the 

training provided now to commissioners, coupled 

with an in-house BPH review process and a legal 

team more committed to following, rather than cir-

cumventing the law (a practice driven from the Ex-

ecutive officer down), there are less glaring exam-

ples of parole panels blatantly going their own way.   

But it is still important that attorneys are there to 

represent their clients, put objections clearly on the 

record when they feel something has gone astray, 

and offer divergent, but often just as potentially ac-

curate, interpretations of law and policy.  But per-

haps the biggest area where attorneys, state or ap-

pointed, can assist their clients is in preparation for 

their board appearance.  The behind-the-scenes, 

pre-hearing work that enable the inmate to offer his 

best presentation to the board on that important 

day. 

It’s here that private counsel has the edge over 

state appointed counsel, in that they can devote 

more time to helping a prisoner prepare him/herself 

for that hearing, making sure all points are covered 

and understood.  And they are, rightfully, paid for 

their time, and travel.  Maintaining a practice is not 

inexpensive, and traveling the state, from border to 

border on all four sides, takes both time (and thus 

money) and funds to support those travels.  Thus, 

the fees of private counsel. 

If you find yourself deciding on using the services 

of the state-appointed attorney provided by the 

BPH, there are some limitations you should be 

aware of, before deciding your attorney was a 

‘dump truck,’ and some actions you have a right to 

expect as their client.  Because you are their client; 

the state may be paying the bill, but you are the cli-

ent. 

Keep in mind, state-appointed parole attorneys are 

very experienced in parole hearings and can often 

provide you with better representation in that venue 

than an attorney unfamiliar with parole proceed-

ings.  As you wouldn’t use a podiatrist if you need-

ed an optometrist, don’t expect a criminal defense 

attorney to understand the nuances of parole hear-

ings.   And we won’t even mention the cases 

who’ve woefully lamented to us about their error in 

using mom’s real estate attorney, their former di-

vorce attorney or cousin John who just hung out his 

shingle, at their hearings because they offered ‘a 

good deal.’ 

If you plan, through preference or finances, to uti-

lize a state-appointed attorney there are some 

basic tasks both you and the BPH expect from 

them.  Among those: 

 Meet with you at least 

45 days before the 

hearing, in a confiden-

tial setting 

 Have reviewed your C-

file and hearing packet 

prior to the meeting 

WHAT YOU SHOULD EXPECT FROM AN APPOINTED ATTORNEY 
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 Make sure that any potential communications 

problems (i.e. language, cognitive issues or 

hearing) have been identified and remedies ap-

plied for both the meeting and hearing 

 Bring CDCR Form 1003 (to stip or waive the 

hearing or change attorneys) with them and see 

that it is filed, if necessary 

 Identify issues or documentation of possible 

concern at the hearing 

 Inform you of your rights and what to expect at 

the hearing 

 They should also respond to your (and your 

family’s) letters or calls in a timely manner 

 Oh, and did we mention actually showing up at 

the hearing (yeah, that’s been an issue) and ac-

tively advocating for your rights. 

Given all this, you should understand, state attor-

neys are appointed for a limited scope of services, 

basically the hearing and modest pre-hearing con-

sultation.  By in large, their fee structure does not 

provide for post-decision work, multiple visits or 

monopoly of their time.   

Be sure at your initial meeting that you express to 

your attorney your goals at the hearing; if you feel 

you’re not ready for the hearing, are you looking 

for advice on stipulations/postponements/waivers?  

You may feel pretty certain you won’t get a date 

this time, but want to participate in the hearing to 

show your growth and learn from the experience; 

if so, let your attorney know so he can help you 

couch your presentation in those terms.  But never 

let any attorney pressure you into a stipulation if 

that isn’t what you want to do.  There’s a differ-

ence between advice and pressure; one is allowed 

and expected, the other is unethical. 

If you know some areas and issues in the hearing 

may be of concern, be sure to let him/her know 

those areas and how you’re prepared to address 

them.  And while you should listen to your attor-

ney’s advice, the ultimate decision is yours. 

Let your attorney know your feedback after the 

hearing.  Be realistic.  As mentioned before, it’s 

you, not your attorney who is being assessed by 

the parole panel, and while an attorney can help 

you a lot or hinder you some, the ultimate decision 

of suitability does not rest on the attorney’s perfor-

mance.  And let us know your assessment of your 

counselor—fill out the accompanying attorney sur-

vey and send it to us.  Yes, we do keep track of 

comments, and yes, we do pass that information 

along to those who are in a position to impact at-

torney assignments.  

A FORM FOR EVERYTHING: CDCR FORM 1003? 

CDCR Form 1003, available from your attorney or your counselor, is the means by which inmates can 

request substitution of counsel, usually replacing the state attorney with a privately hired one.  It is im-

portant to note, if you are contemplating doing this, that this form must be used, and: 

Must be signed by both inmate and private counsel 

Must be submitted at least 45 days prior to hearing date. 

Private counsel must be ready to proceed with scheduled hearing date. 

If submitted within 45 days of hearing, board will deny or approve. 

If submitted during week of hearing, presiding hearing officer will deny or approve request. 

The form also is used to requesting waivers, stipulations and postponements of hearings and by a parole 

panel, if the members decides a hearing already underway  should be continued.  The policies governing 

waivers, stipulations and postponements are specific, and if you’re in need of more information on these 

issues, ask your attorney.   

If that fails to produce results, write LSA and request to BPH handout on these procedures, as well as 
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what the Board considers ‘good cause’ to postpone a hearing.  You can’t simply tell your state-appointed 

attorney (or privately retained counsel, for that matter) ‘you’re fired,’ and expect to represent yourself at a 

hearing. 

You can, by law, represent yourself, but with two things in mind: CDCR is bound by 

regulations that require changes in attorney of record to be done in a timely man-

ner, to ensure all inmates have access to counsel, and, to paraphrase Mark Twain, 

the individual who acts as his own attorney has a fool for a client. 

BOARD BUSINESS 

In keeping with the recent trend toward shorter meetings, the business portion of the Board’s 
monthly Executive Meeting lasted a scant hour and a half in both June and July.  In fact, in June 
the board had so few items before it that the usual two half-day sessions were combined into one 
day, still only 90 minutes in length. 

At the June meeting the biggest news of the day was the announcement that now-former Com-
missioner Jack Garner would retire at the end of that month.  Garner, who served over 12 years 
as a parole commissioner, presided at more than 4,000 parole hearings during that time.  Execu-
tive Director Jennifer Shaffer, in making the announcement, thanked Garner for his years of ser-
vice and noted he may be the longest serving parole commissioner since the board’s inception. 

Also expressing their appreciation were Commissioners Anderson, who thanked Garner for his 
mentorship, Commissioner LaBahn, who praised Garner for his constant civility in the hearing 
process and Commissioner Peck, who noted when he came to the board in 2009 it was a very 
different board and thanked Garner for his readiness to assist new commissioners. 

Garner was one of the few hold-overs from the previous virtual ‘no parole’ board and made the 
successful transition to the new board’s outlook of making parole possible for those who meet 
the standard.  While there is, and will continue to be, disagreement about the sufficiency and fair-
ness of that standard, there can be no denying that the present parole board is more conscien-
tious in following the law and is granting more dates.  

Garner, who came to the board in 2005, before the Lawrence decision and other sweeping chang-
es, was able to understand and adapt to those changes and gave his share of grants.  He also re-
ceived thanks from both district attorneys and inmate attorneys. 

July’s business meeting saw Shaffer report changes in the NVSS process, in part due to the expira-
tion of the agreement between CDCR and the Three Judge Panel, and in part because that pro-
cess has been superseded by the passage of Prop. 57’s non-violent parole process.  The reviews 
for that process are already underway by CDCR, with Shaffer reporting that case records staff had, 
but June 30, reviewed some 15,000 non-violent offender records and referred 1,800 of those indi-
viduals to the BPH for parole review.  
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Mid-summer en banc decisions by the board were 

something of a mixed bag, with the majority of the 

commissioners coming down with decisions in favor 

of prisoners about half the time.  The only area that 

saw near total agreement were the July requests 

for support of commutation of sentence from 2 cur-

rent inmates. 

Quinton Morris and Jeremy Stewart asked the 

board to support their requests for commutation of 

sentence.  Morris is serving 3 life sentences plus 12 

years and Stewart is currently a DSL inmate with a 

70-year sentence as a result of a third strike.  Sev-

eral representatives from the California Innocence 

Project spoke in behalf of Morris, asserting there is 

sufficient questionability about his actual culpability 

in the crime. 

Stewart’s petition was supported by a number of 

family and friends, all of whom spoke to his life 

change and remorse for his actions.  Both actions 

were opposed by an LA County DA, in Stewart’s 

case, speaking on behalf of her counterpart in San 

Diego County.  Opposition also came via a letter 

from Stewart’s victim.  The board, however, voted 

to support both commutation pleas. 

In June, the grant given to Joe Patton in March was 

vacated, after reports of a recent RVR received by 

the prisoner.   Also in June two of three referrals by 

the Governor were referred for rescission hearings, 

when the board felt concerns in the Governor’s let-

ters warranted consideration in the cases of Chris 

Johnson and Jonathan Vargas-Crispin. 

Both grants were predictably opposed by DAs from 

the respective counties, but in the case of Vargas-

Crispin the DA noted that she was ‘personally in-

sulted’ by the grant.  And all this time, we were una-

ware that a thin-skinned DA was grounds for a re-

scission hearing.   

However, the grant for Edward Jenkins, also re-

ferred by the Governor in June for en banc was up-

held.  Jenkins’ attorney, Kate Brosgart, appeared to 

oppose vacating the grant, noting all the concerns 

expressed by the Governor had been considered 

by the parole panel.  Upheld in July was a Gover-

nor referral for Rachpal Sran, with the board adding 

an additional special condition of parole, that Sran 

not operate a motor vehicle. 

Also in July, an en banc decision on a compassion-

ate release request for Lance Anderson was de-

nied, on a second vote.  Possible release of Ander-

son, in custody less than a year before his compas-

sionate release request, was opposed by the LA 

DA’s office and victims’ groups.  During closed de-

liberations, the board first entertained a motion to 

recommend recall of sentence under 1170 (e), a 

motion which failed passage. 

A second motion, to decline recommendation for 
recall, thus denying possible compassionate re-
lease, passed.  Concern was expressed about An-
derson’s continued mobility and conditions of his 
proposed release.  Also failing to find favor was Na-
talie Guiuan, subject of a tie vote the at a parole 
hearing in June.  The board denied parole for 3 
years. 

EN BANC RESULTS 
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BREAKING NEWS—BPH APPOINTMENTS 

Just as CLN was going to press Governor Brown 

announced appointments to fill two vacant slots on 

the Board of Parole Hearings as well as reappoint-

ments of several current commissioners.  The latter 

move is something of a mixed bag, and the former 

may be as well, but at least one of the new appoin-

tees is something of a surprise. 

Reappointed were John Peck, Terri Turner, Brian 

Roberts, Kevin Chappell and Marisela Montes.  

Montes and Roberts were first appointed to the 

BPH in 2012, Chappell is a relative newbie first ap-

pointed in 2015.  Turner has been a commissioner 

since 2011 while Peck is the most senior of this 

group, serving since 2009.   Brief bios appear be-

low. 

Of the two newly appointed commissioners, neither 

are strangers to CDCR and parole issues.  Rosalio 

Castro, 51, appointed to fill seat 14 of the 15 mem-

ber board, has been a deputy commissioner at the 

Board of Parole Hearings since 2015. Prior to com-

ing to the BPH he was an attorney at California Ru-

ral Legal Assistance Inc. and served as a deputy 

public defender at the San Bernardino County Pub-

lic Defender’s Office from 2001 to 2002. 

The appointment to fill the last vacant seat on the 

BPH is also a familiar name, and something of a 

surprise pick; Robert, Barton, currently serving as 

the Inspector General of California.  As the IG, Bar-

ton has overseen independent oversight study of 

the CDCR, including allegations of unnecessary 

force, compliance with medical policy and review of 

policy and practices within CDCR.  Barton’s office 

has frequently been critical of CDCR’s practices 

and is also responsible for the California Rehabili-

tation Oversight Board.  Prior to joining the IG’s of-

fice as the where he was senior assistant inspector 

general in 2005, Barton was supervising deputy 

district attorney at the Kern County District and a 

deputy district attorney.  He was appointed Inspec-

tor General in 2011.  

Chappell, first appointed as a Commissioner in 

2015. Chappell was a retired annuitant correctional 

administrator at California Correctional Health Care 

Services and warden at San Quentin State Prison 

from 2012 to 2014. He served in several positions 

and institutions within CDCR.    Montes, 63, previ-

ously served as a consultant at the California Pris-

on Industry Authority and served in several posi-

tions at the California Department of Corrections 

and Rehabilitation.  

Peck was a deputy commissioner from 2007 to 

2009 and prior to that served in several positions at 

the California Department of Corrections and Re-

habilitation including correctional captain and con-

servation camp liaison, correctional captain at Iron-

wood State Prison from 2000 to 2001 and numer-

ous positions at various institutions since 1983.  

Roberts was a deputy commissioner from and 

served in several positions at the San Diego Coun-

ty Sheriff’s Department.  Turner was a deputy com-

missioner and served in several positions at the 

California Department of Corrections including as-

sistant regional parole administrator, adult parole 

supervisor, and youth counselor at the California 

Youth Authority from 1983 to 1987.   

All these individuals, including the reappointments, 
must appear before the Senate Rules Committee 
within one year to begin their confirmation pro-
cess.  LSA will be there. 
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LETTERS, WE GET LETTERS, WE GET SOOO MANY LETTERS 

And we try to answer all that we 

can.  Sometimes, however, there 

isn’t much we can say, the writer 

asks too much, or sometimes, the 

writer offers too much.  Way too 

much. 

We have information on a broad 

array of subjects, lifer and even 

general prison topic related.  And 

we’re happy to send that infor-

mation out, when requested.  But 

we aren’t 1) your mama; 2) your 

attorney or 3) your girlfriend.  

We’re happy to help, provide in-

formation and suggestions, but 

we didn’t take you to raise. 

Don’t ask us to do your research 

for you, look up or plead your 

case, figure out your sentence 

and/or parole date, create your 

parole/relapse prevention plan, 

offer you a job or housing, find 

you a free attorney or private 

(and free) psychologist, figure out 

how Prop. 57 will (or won’t) im-

pact you personally, find your 

long-lost family, send communi-

cation from you to others either 

on the outside or inside, contact 

your family or attorney (they can 

contact us), write support letters 

for you (really, we hardly know 

you!), or become your ‘special 

friend.’   And if some of those top-

ics seem strange, they’re all 

culled from actual letters.   

One of the first things we ask, 

when trying to help a lifer, is what 

were you convicted of, how long 

a sentence and how long in.   

Yes, we do want to know what 

your crime is, because that helps 

us determine many things, but, 

we don’t really care about the mi-

nute details.  We don’t judge one 

crime or prisoner against another, 

murder isn’t ‘better’ than kidnap-

ping or third strikers.  The details 

of that long-ago event are not as 

probative, to us, as what you’re 

doing and who you are now.  But 

it often takes quite some time to 

read through all those details and 

comments, to get to the point of 

the communication, what you’d 

like from us. 

And frankly, to those who might 

have sex crime conviction, that 

doesn’t offend us; unless you de-

cide to ‘share’ all prurient details.  

That we immediately recognize 

not as  someone asking for help, 

but someone trying to use us for 

vicarious thrills.  That does offend 

us.  And tells us you’re not ready 

to be released. 

Nor are we a 

pen pal service, 

and certainly 

none of our staff 

of volunteers is 

looking for a 

pen pal or any-

one to adopt.  

Don’t ask us 

personal ques-

tions, request 

pictures or vis-

its.  Not gonna 

happen.  We 

won’t send you a free CLN (those 

cost us $5 each copy to pro-

duce), copies of bills (but we’ll tell 

you how you can get a copy) or 

copies of court decisions. 

Please be brief and on point in 

your questions and requests, and 

we’ll do our best to provide infor-

mation.  If you have a legitimate 

question we can’t answer and is 

outside the scope of what we do, 

we’ll try to refer you to another 

agency or group who might be 

able to help. 

And while we are here to help 
and do appreciate hearing from 
prisoners, reading through pages 
of gratuitous details/
accomplishments/claims of inno-
cence to get to the heart of the 
issue, imposes a considerable 
time burden on our small volun-
teer staff. We’re all business; we 
hope you are too.  



Volume 12  Number 10                           CALIFORNIA LIFER NEWSLETTER    #76          July / Aug   2017                                    

42 

 

Board of Parole Hearings 
PO Box 4036 

Sacramento, CA. 65812 

(specify who you are contacting: FAD, Legal Division,  

hearing scheduling) 

 
Bill Room  
(one copy of any bill—must provide bill number) 

Legislative Bill Room 

State Capitol 

10
th
 Street, Room B32 

Sacramento, Ca.  65814 

 

California Innocence Project 
225 Cedar St.  

San Diego, Ca. 92101 

 

Medical Receiver’s Office 
California Correctional Health Care 

PO Box 588550 

Elk Grove, Ca. 95758 

 

Prison Law Office 
1917 5

th
 St. 

Berkeley, Ca. 94710 

 
Get Back (help for incarcerated military veterans) 

4200 Rocklin Road #1 

Rocklin, Ca. 95677 

To comment on pending changes in CDCR regulations   

(be sure to note which regs you’re commenting on) 

 

CDCR, Regulation & Policy Management 

Branch 
P.O. Box 942883  

Sacramento, CA 94283-0001.   

 

Ombudsmen’s’ Office 
CDCR 

1515 S. Street 

Sacramento, Ca. 94283 
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What should you bring to your parole hearing, in 

your ‘parole packet?’  It’s a question we get often, 

especially in light of the BPH’s ‘limit’ of 20 pages of 

material submitted on the day of the hearing.  And 

seemingly complicated by the CDCR’s decision not 

to require lifer desk staff to scan into the C-file docu-

ments submitted by inmates. 

CDCR’s stance is that it’s not the job of their clerical 

employees to scan into the file all documents pre-

sented by inmates, only those that are generated by 

a CDCR-approved, in-prison ILTAG, educational or 

vocational program.  Too much time and money in-

volved in scanning everything; and from what we’ve 

seen, the scanning that’s done is sometimes upside 

down, sideways, one of two sides and any number 

of anomalies possible.  Although the issue seems to 

have gotten better, it’s sometimes perversely amus-

ing to watch panel members all but stand on their 

heads trying to figure out how to read a miss-

aligned document on their computer screens. 

There are some guidelines prisoners can follow in 

creating their parole packet.  Remember, your 

chronos, educational accomplishments, vocations—

even RVRs—are probably already in the file availa-

ble to the panel, so you don’t have to present every-

thing.  And the page limit isn’t as drastic as it 

seems, as the 20 page policy is a policy, not a rule, 

and commissioners can and do accept more than 

20 page, within reason, if they find the offered mate-

rial is helpful in making their decisions  

This policy, laid out in an Administrative Directive 

(policy statement) of the board in 2013, is meant to 

prevent the parole panel from being presented with 

a tome of written material at the hearing, with the 

expectation that the panel members will a) read all 

of it during the deliberation portion of the hearing 

and b) remember it enough to be of use.  And frank-

ly, that’s a lot to ask of anyone.  Even a parole com-

missioner. 

So while the board still encourages prisoners to pre-

pare book reports to supplement their self-help par-

ticipation, don’t expect the board to read, in its en-

tirety, the multi-page reports you’ve done on various 

books.  More likely, and more importantly, the panel 

members will ask you face to face what you got out 

of a specific book and how you’ve been able to ap-

ply that information to your case and situation.  The 

wiser idea, rather than submit several books reports 

themselves, is to submit a summary of the books 

you’ve read, and why those books were helpful to 

you and be prepared to discuss those books and 

how they helped/impacted you in your hearing—

commissioners want to hear it straight from the pri-

mary participant—you.   

Another important factor is that if your next hearing 

is a subsequent hearing the panel will be concen-

trating on what you’ve 

done since your last hear-

ing, so you don’t have to 

go back to square one and 

list all your accomplish-

ments since you became a 

CDCR client.  And support 

letters do not count toward 

that 20 page limit—you 

can have as many support 

letters as you can generate, and job offers, although 

job offers are not required to be found suitable. 

Other documents you might want to consider includ-

ing in the 20 pages (and that can be 10 double-

sided or 20 single-sided pages) are apology/

remorse letters (and if you’ve taken LSA’s Amends 

PACKING YOUR BOARD PACKET 
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Project workshop and received a certificate from that, be sure to have that 

available), letters of acceptance from transitional housing, and an acknowl-

edgement of your character flaws or trigger and the tools you now have to deal 

with them.  If you write your closing statement for the board, you are free to 

submit that, but the panel will also accept your oral presentation without a writ-

ten copy. 

And of course, parole and relapse prevention plans.  Many inmates have found 

it helpful to have a list of AA/NA meetings in the area where they plan to pa-

role, which lets the parole panel know you’ve thought ahead enough to find where you can turn for sup-

port on release.  A word of caution here; don’t use a one-size-fits all parole/relapse plan—this is your 

plan, created by you, to address your situation and needs.  And the cookie-cutter plans are pretty easy 

to spot. 

And while you don’t have to submit all your chronos, certificates and atta-boys (or girl) at the hearing, as 

the panel should have them in the C-file, it’s a good idea to have them on hand, in case something isn’t 

in the file, you can provide your backup copy.  Many inmates wish to bring pictures, of family, potential 

homes, crafts and skills they’re cable of performing.   

Those are nice, and the panel will certainly look at them, but they are less impactful than comprehen-

sive and realistic parole plans, understanding of causative factors and knowing 

your triggers.  Keep in mind, the commissioners are more interested in hearing 

from you, face to face, than reading how well you write, paging through your 

photo album or counting your certificates.  

THE NEW WORD ON CONFIDENTIAL INFO 

A long time in coming, the BPH is at last implementing a strategy that hopefully will provide some assistance 

to inmates and attorneys in dealing with confidential information at parole hearings.  Long a subject of con-

troversy, the use of confidential information in a denial has been seen by many (including LSA) as a blatant 

disregard for the Constitutional right to confront accusers at a judicial action. 

Last year the BPH announced formation of a new unit in Sacramento, which would review confidential infor-

mation in C-files and present a summary to all parties, inmates, attorneys and DAs, in addition to commis-

sioners, before a parole hearing, in at least an attempt to give prisoners a chance to speak to those allega-

tions.  That unit has had a difficult time getting underway, realizing somewhat after the fact the magnitude of 

the task before them. 

Recently, however, the BPH announced those summary reports, will be presented to all parties in the 10-day 

parole packet.  Starting with hearing scheduled in August, 2017, each inmate and his/her attorney will re-

ceive a summary of items in the confidential file that the review unit feels are relative to possible suitability—

and the bigger news is that the review will only go back, in most cases, 10 years before the date of the hear-

ing.   

Confidential information more than 10 years old at the time of the current hearing is largely considered stale 

and irrelevant.  Unless, of course, there are more current items in the confidential file alleging similar issues. 

While this is a big step for BPH and a tacit acknowledgement that the old policy of simply allowing parole 
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panels to take the ‘word’ of confidential memos, not to mention continuing to use decades-old accusations 

continually against many inmates, might be leaving the board vulnerable to legal action, it isn’t a perfect solu-

tion.  Clearly, this information arriving 10 days before a hearing gives most inmates little, if any time, to dis-

cuss the report with their attorney and the attorney less time to prepare a cogent objection. 

And while we haven’t seen any of these reports yet (but we’d like to, if any prisoner is willing to share them 

with us) it still appears to be a pretty subjective decision as to what confidential memos are considered rele-

vant to current parole suitability.  The current plan to go back only 10 years is a good start, but in announcing 

the policy BPH Chief Legal Counsel Jennifer Neill noted the BPH would be entertaining comments about 

whether or not 10 years was a long enough time span.  Our wild guess is that many of the DAs would prefer 

to have every memo and assertion leveled against an inmate from the beginning of time considered relevant 

and mentioned in the summary. 

So, while this is an encouraging development, and an effort by the BPH to address one of the thornier issues 
in many parole hearings, we’ll take a wait-and-see attitude, before concluding whether or not this new prac-
tice is sufficient and provides real information and assistance to prisoners. 

As we’ve been reporting for some months now, 

there are some potential changes in the elderly pa-

role process.  Elderly parole, implemented in 2014 

as part of the Three Judge Panel order, requires 

the BPH to give special consideration (though not 

the ‘great weight’ standard of youth hearings) to 

those inmates who are 60 years of age 

and have served 25 or more years in 

prison.   And it’s a case of meeting both 

bench marks, both age and incarcera-

tion time, to be eligible for elderly con-

sideration.    

Currently, SB 1448 remains in play, 

with prospects for both passage and 

implementation good, if the bill itself is flawed by 

amendments.  Those amendments would preclude 

third strikers from elderly parole consideration un-

der SB 1448.   

Now, however, comes the new development of a 

potential ballot initiative for the November, 2018 

elections that would put yet another layer of elderly 

parole on the books.  The potential initiative, 

backed by a Pasadena attorney, would create the 

Elderly Parole Program for inmates 80 years and 

older, who have served at least 10 years.  Addition-

al qualifications are that they were not sentenced to 

death or life without possibility of parole, or are ex-

cluded from parole by other prohibitions.  

Whether or not elderly consideration makes an ap-

preciable difference in the grant rate is subject to 

debate.  In fiscal year 2015-2016 some 658 parole 

hearings tabbed as elderly hearings under the cur-

rently requirements resulted in only 154 grants, a 

grant rate of just over 23%.  Since this 

figure is somewhat lower than the over-

all grant rate of about 30%, it’s hard to 

say that elderly consideration has 

made a major impact. 

However, for those inmates where el-

derly consideration has worked in their 

favor, it’s been a boon.  One of the un-

certainties of the elderly parole is that the process 

is part of the agreement between the federal judges 

and the CDCR.  The potential being if the judges 

relinquish oversight of the prison system the state 

could opt not to continue elderly parole considera-

tion, as it is currently not an actual law. 

SB 1448’s progress in this legislative session fol-

lows previous attempts to codify elderly parole, 

which were defeated, largely because those pro-

posals sought to expand the criteria for elderly con-

sideration, to as much as 50 years or older and 15 

years or more in prison.   That was simply too much 

ON THE ELDERLY PAROLE FRONT 
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for many legislators, many in or approaching their 50s, to swallow.  As one approaches 50 years of age, 

the idea of being considered ‘elderly’ at age 50 becomes harder to accept. 

While the passage of SB 1448 has become more controversial, with the amendment excluding third 

strikers, the codification of elderly parole remains, to many, an important, if not complete step.  The plan 

in that instance would be to protect elderly parole for those 60 and older from evaporating with the end of 

federal supervision, and then build on that base to include others, including third strikers. 

The new proposed initiative, which, on early reports, would appear to include third strikers, would also 

set the age bar much higher.  Indeed, early reports from the Legislative Analysts’ office say less than 

100 inmates not currently eligible for elderly parole consideration would be affected by the initiative; how-

ever, those 100 inmates could result in annual savings of hundreds of thousands of dollars. 

The new proposal must first collect nearly 366,000 signatures of registered voters to make it onto the 
2018 ballot, and then mount an aggressive, state-wide campaign to pass the measure.  The backers 
have until the end of January, 2018 to reach that goal. 

Secretary of Corrections Scott Kernan, the man in 

the middle in the implementation of Prop. 57, says 

the department is receiving, reviewing and consid-

ering copious comments on the newly released 

department regulations governing the implementa-

tion of Prop. 57.  Kernan, speaking with LSA in 

late July, noted changes in those regs could hap-

pen and confirmed his department was working to 

provide regulations that provide a balance be-

tween incarceration relief and public safety. 

As always, the department will err on the side of 

public safety, but Kernan noted Prop. 57 provides 

a unique opportunity for many inmates to achieve 

early release.  And he affirmed that other than the 

possibility of moving the date of a lifer’s initial 

hearing forward via credit earning ability, Prop. 57 

will have little impact on lifers as a group.  And that 

includes third strikers, at least as the regulations 

are presently configured. 

The regulations, the latest portion of which were 

released July 14, will be up for public comment 

until September 1, 2017.  After that, if substantive 

changes are made to the released regs, the public 

comment period can be extended.  However, 

Kernan indicated he 

hoped, and expected, to see the final version of 

implementing regulations for Prop. 57 to be re-

leased around the first part of December. 

In discussing how the regulations were written 

Kernan noted one prime consideration was to pro-

vide for the sustainability of changes brought by 

Prop. 57.  To accomplish this, the initiative says, in 

part, “The Department of Corrections and Rehabil-

itation shall adopt regulations in furtherance of 

these provisions, and the Secretary of the Depart-

ment of Corrections and Rehabilitation shall certify 

that these regulations protect and enhance public 

safety.”  That discretion, the decision of the Secre-

tary of Corrections as to what changes can be 

made while still protecting public safety, is part of 

that reach for sustainability, providing for a meas-

ured consideration of the impact of provisions, and 

not just a blanket release. 

Governor Jerry Brown, who, by all accounts, is 

personally responsible for much of the wording of 

the initiative, has expressed his intention to protect 

many of the changes recently wrought under his 

administration, by providing as much protection as 

CONVERSATIONS WITH KERNAN 
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possible from judicial challenges.  A simple list of 

crimes that would be afforded release under pas-

sage of Prop. 57 would have left the initiative and 

those changes vulnerable to judicial challenge.  As-

signing that decision to the Secretary of Correc-

tions, with the caveat that his chief concern be pro-

tecting public safety, provides some legal cover to 

those changes. 

Perhaps the most controversial aspect of the cur-

rent regs is the exclusion of third strikers from relief 

under Prop. 57.  That provision Kernan acknowl-

edged, is the area getting the most attention and 

comment.  Will that provision be revisited, allowing 

the possible inclusion of at least some third strik-

ers?  Kernan, playing his cards close to the vest, 

refused to speculate, though conversations with 

other sources don’t seem to provide much enthusi-

asm for that possible change. 

And while it appears that several legal actions may 

already have been filed on behalf of individual in-

mates, as of press time there was no class action 

filed to force the inclusion of third strikers in Prop. 

57 consideration.  The argument always seems to 

revolve around the fact that the language of the ini-

tiative did not specifically exclude third strikers, it 

also did not specifically include that prisoner cohort. 

Other legal semantics and arguments include 

whether or not a third strike sentence, as it has 

been determined to be in some previous court deci-

sions, constitutes an alternative sentence, or an en-

hancement and how that would impact application 

of Prop. 57.  And yet no one has addressed the is-

sue of California Penal Code 667.5 (c) (7), which 

says: 

(c) For the purpose of this section, “violent 

felony” shall mean any of the following:      

(7) Any felony punishable by death or        

imprisonment in the state prison for life.” 

Those who would like to weigh in on the proposed 

regs, with suggestions, comments or even com-

plaints, can do so by writing to CDCR, Regulation 

and Policy Management Branch, P.O. Box 942883, 

Sacramento, CA 94283-0001.  The public comment 

period will end September 1, when a public hearing 

(usually less a hearing than a CDCR staffer man-

ning a tape recorder to catch the public’s com-

ments) will be held in Sacramento. 

LSA’s discussion with Kernan also covered the ea-

gerly awaited but so far undisclosed new regula-

tions covering family visits for lifers and LWOP in-

mates.  Some 12 months after family visits were re-

stored for lifers and LWOPs the revamped regs, 

outlining who can and can’t participate, are still not 

out for public consideration and comment.  They 

are, sources say, still ‘in process.’  And it’s a long 

process.   

While not promising a firm date for the unveiling, 

Kernan did invite LSA to speak with him again in 

September on progress on this front.  Although fam-

ily visits for lifers and LWOPs are underway under 

the current regs, the exclusions in those regs con-

tinue to cause angst and puzzlement.  Of prime 

concern are exclusions for those with a minor vic-

tim, a family member victim, domestic violence alle-

gations/charges and charges for in-prison drug dis-

tribution. 

We once again expressed to Kernan our concern 

about these exclusions, especially those involving a 

minor victim, as in many cases the prisoner in ques-

tion was also a minor.  Excluding those situations 

from family visits seems to fly in the face of the in-

tent of the YOPH laws.  Kernan acknowledged the 

seemingly opposing philosophies in these situations 

and reiterated his intent to 

make family visiting as in-

clusive as possible.   

He indicted situations such 

as those above were under 

intense review and discus-

sion by staff in CDCR and 

that there were considera-

ble opposing opinions and 

voices.  And it was clear 

from his comments and tone that those with drug 

beefs picked up while in prison would face the 

toughest challenge in gaining access to family vis-

its.  Clearly, Kernan has reserved his most stringent 
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scrutiny and suspicion for those individuals. 

While not promising any specifics, Kernan did opine that the changes in family visiting regs would be 

‘strategic’ and aimed at providing positive reinforcement for those who program.  As with so many recent 

changes, family visiting access, Kernan, noted, would be based on individual behavior and success. 

The Secretary also noted that the department currently has no funds to renovate or expand existing fam-

ily visiting units, he noted he hoped to see some funds for those purposes in next year’s CDCR budget.  

He commended wardens in some institutions who are currently seeking ways to expand family visiting 

units, but he said he hoped to see some funds for those purposes in next year’s CDCR budget.   

And he put paid to the rumor of expanding visiting days to include Thursday and Friday.  While he does 

not oppose that increase, such an expansion, like so much else in CDCR, is a money issue, with no 

funds to provide the extra staffing required by visiting on those days. 

We will certainly take the Secretary up on his invitation to speak with him again in September; stay 
tuned.  And submit your thoughts and opinions, in letters to the 
CDCR at the address listed above.  Note which new set of regs 
your comments are meant to impact, Prop. 57 for family visiting 
regs. 

CDCR, Regulation & Policy Management Branch 

P.O. Box 942883 

Sacramento, CA 94283-0001 

 

STATE APPOINTED ATTORNEY SURVEY 

If you were represented at your latest hearing by an appointed attorney, whether you feel 

the attorney performed well or poorly, we would like your input.  Following is the survey 

form; however, it is not necessary to use the form, a detailed letter will do.  Please note, 

however, there are certain items of information we must have to make use of your report.   

First and foremost, the name of the attorney.  Yes, obvious as it seems, we have received 

several reports that totally fail to include the name of the attorney.  Secondly, your name, 

CDCR # and date of the hearing.  Please be as detailed as possible in your comments.  If 

your attorney made comments in consultation with you, failed to keep appointments, 

failed to include documents sent to him/her or similar events, those will not be reflected in 

the hearing transcripts but are an important part of the legal performance 

And as always, this caveat:  Just because you were denied parole, it is not simply the 
fault of your attorney.  The primary job of becoming suitable for parole does and always 
will rest with you, the inmate.  But your attorney should be of help and give your represen-
tation his/her full effort.   
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ATTORNEY SURVEY 

Life Support Alliance is seeking information on the performance and reliability of state appointed attor-

neys in the lifer parole hearing process. Please fill out the form below in as much detail as possible, use 

extra sheets if needed. Please include your name, CDC number and date of hearing, as this will allow 

us to request and review actual transcripts; your name will be kept confidential if you desire. Details and 

facts are vital; simple yes or no answers are not particularly helpful. Mail to PO Box 277, Rancho Cordo-

va, CA. 95741. We appreciate your help in addressing these issues. 

NAME*_______________________ CDC #*_____________ HEARING DATE*____________ 

 

COMMISSIONER_________________________ GRANTED/DENIED(YRS)_______________ 

 

INITIAL/SUBSEQUENT (how many)__________EVER FOUND SUITABLE/WHEN______________ 

 

ATTORNEY______________________________               PRISON ____________________ 

 

MEET BEFORE HRG?_____________             HOW FAR IN ADVANCE OF HRG? ____________ 

 

TIME SPENT CONSULTING__________________ OBJECT TO PSYCH EVAL?________________  

 

LANGUAGE PROBLEMS?_____________ WAS ATTORNEY PREPARED?___________________ 

 

DID S/HE BRING ANY DOCS NEEDED?____________ SUGGEST STIP/WAIVE?_____________ 

 

Please provide details regarding attorney’s performance, or lack of, including interaction with parole 

panel and/or any DAs and VNOK present. Was attorney attentive during pre-hearing meeting and hear-

ing, did s/he provide support/advice to you? Was s/he knowledgeable re: your case and/or parole pro-

cess?   Had s/he read your C-file before meeting with you?   

*required 
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About five years ago, as part of 

research to understand the char-

acteristics of lifer in California 

prisons, we discovered there 

were, at that time, some 34 in-

mates who had been in prison for 

nearly, or in a few cases, more 

than half a century. All “A” num-

bers, they began their prison time 

between 1955 and 1965.  It was 

and is a staggering concept; men 

(and all were male inmates) incar-

cerated since the middle of the 

last century. 

Recently our research has led us 

to revisit that previous data, and 

the current results are just as 

staggering. Of the 34 longest of 

the long servers identified in 

2012, 26 are still incarcerated.  

But more troubling is that of the 

remaining 13, we know the fate of 

only 2.  The rest have simply dis-

appeared from data bases, at 

least those accessible to the pub-

lic. 

And the known fate of those two 

is equally troubling.  One, who 

we’ll call Inmate A, was granted 

parole in 2012.  This lifer, who 

started his sentence in 1964, was, 

at the time of his parole, a double 

amputee, due to complications 

from medical issues, and suffered 

from a host of other health issues, 

including kidney failure and devel-

oping dementia.  When granting 

parole, the parole panel instructed 

DAPO agents to find an appropri-

ate facility for Inmate A, one that 

could provide adequate security 

as well as address his medical 

needs.   

This was an important and far-

sighted provision of the panel, as 

Inmate A had previously been 

granted medical parole and been 

housed in a skilled nursing facility 

(SNF).  However, his physical 

condition worsened, the SNF 

could not accommodate those 

needs and so Inmate A was re-

turned off parole to the tender 

mercies of CDCR medical care.  

Until his next parole hearing, 

when the panel was prescient 

enough to see that the man was 

not a danger to society, but in fact 

needed assistance himself. 

The other long-timer whose fate is 

known is Hugo Pinell, part of the 

infamous San Quentin 6, reputed 

ranking member of the BGF and a 

prisoner in California from 1964 

until his murder, at CSP-SAC in 

2015.  The remainder of those 

‘missing’ from our “A” list have 

simply disappeared from 

CDCR rolls, and review of 

parole hearing results from 

2013 forward failed to find 

mention of them. 

Of those A numbers remain-

ing, the eldest is 85, while the 

youth of the group is a mere 

70 years old.  The elder of 

the group is also the longest serv-

ing, having been incarcerated 

since 1955, some 62 years, and 

he was 23 at the time of his 

crime.  All currently qualify for el-

der---for those who qualify for pa-

role—and 13 also fall under the 

age brackets of YOPH (the 

youngest was 16), and a few 

more who would be considered 

YOPH if pending legislation pass-

es, pushing that age cutoff to 26 

years old. 

Their incarceration lengths, to 

date, range from 62 to 52 years 

and all were sentenced in the 

decade between 1965 and 1975.   

Currently most of the A numbers 

are housed at CHCF—not sur-

prising, given their age and likely 

physical ailments.  A few are at 

CMC, San Quentin and MCSP, 

and a smattering elsewhere.  And 

a very few are still at higher secu-

rity locations such as Lancaster, 

Corcoran and CSP-Sac.   

There is no end to this story, just 
an interesting window into pris-
ons, incarceration and California. 

THE LONGEST OF LONG-TIMERS 
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