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FED-Guerra-Shaner v. Felker (2-2012)

FED-Neasman v. Bartos
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FED-Ricchio v. BPH

Cal.- In re Arcadio Acuna
Cal.-  In re Paul Downing
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Cal - I n re Denise Shigemura
Cal- In re Harjot Takhar
Cal- In re Taylor, et al.
Cal-- In re Robert Villa
Cal-- In re George White
Cal .-Thomer v. Superior Ct.
Cal- Swarthout v. Superior Ct.

LATE BREAKING UPDATE:  As CLN went 
to press the 3 federal judges agreed to extend the court-
set deadline for California to reach a prison population 
cap of 110,000 inmates from June, 2013 to December, 
2013.    The Court did not act on Gov. Brown’s request to 
release the prison system from federal court oversight.
Instead the judges asked state and inmate attorneys for 
more input on the governor’s demand and claims that in-
mate medical care has vastly improved due to construc-
tion of new medical facilities and already achieved lev-
els of population reduction.  Prisoner attorneys dispute 
this claim, citing continuing inmate deaths and medical 
problems.
No time frame for the additional submissions to the 
court was delineated.

NEW CDCR CHIEF NO 
STRANGER TO CALIFORNIA PRISON MESS

Dr. Jeffrey Beard, retired head 
of the Pennsylvania correc-
tions system, and recently ap-
pointed by Gov. Jerry Brown 
as the new head of CDCR, 
isn’t a total newcomer to 
California prison problems.  
Beard, who retired in 2010 
after 9 years as the head of 
the Pennsylvania prison sys-
tem, testified on behalf of 
the plaintiffs in the 2011 law-
suit involving overcrowding 
and its impact on delivery of 
mental health services.  At 
that time Beard maintained a system operating at 200% of capacity could not 
effectively operated.

The 65-year-old Beard, who has degrees in educational counseling and psy-
chology, gets high marks from recently departed CDCR head Matthew Cate 
(now head of the California Association of Counties), who said “. "I think the 
governor made the right choice."  In announcing the appointment Brown said 

“"The new secretary has just the experience California needs.  He's been a 
prison warden, led the correctional system in Pennsylvania, and more re-
cently participated in the federal oversight of California's prisons, visiting 
the majority of our institutions. In the face of a plethora of federal court 
decisions and the bold realignment enacted by the Legislature, Jeff Beard 
has arrived at the right time to take the next steps in returning California's 
parole and correctional institutions to their former luster."

Maybe, but Beard also has his detractors, some of whom say Beard presided 
over an expansion of the use of solitary confinement and instituting a two 
month hold on parole release after two Philadelphia police officers were killed.  
Others say these actions were the result of constraining political circumstanc-
es, something Beard will undoubtedly face here as well.  
                cont. pg 4
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
is a collection of informational and 
opinion articles on issues of interest 
and use to California inmates 
serving indeterminate prison terms 
(lifers) and their families.  

  CLN is published by Life 
Support Alliance Education Fund 
(LSAEF), a non-profit, tax-exempt 
organization located in Sacramento, 
California.  We are not attorneys 
and nothing in CLN is offered as or 
should be construed as legal advice.

  All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our own 
research and information supplied 
by our readers and associates.  CLN 
and LSAEF are non-political but 
not non-partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them 
in their fight for release through 
fair parole hearings and to improve 
their conditions of commitment.

  We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers.

FAD LAWSUIT UPDATE
As previously reported in CLN (#45 June, 2012, #46 Aug 2012, #47 Oct. 2012, #48 Dec. 2012) 
attorney Keith Wattley filed in suit in April, 2012 against CDCR and BPH seeking “declara-
tory and injunctive relief under constitutional, statutory and regulatory law against officials 
of the California Department of Corrections and Rehabilitation (CDCR) and its Board of 
Parole Hearings (BPH) for applying unlawful procedures to consider his [sic] suitability to 
for parole.”

Wattley is challenging the BPH’s Forensic Assessment Division (FAD) and its thoroughly 
flawed emulations in the name of inmate Sam Johnson in particular, but on behalf of all lif-
ers in general.  Life Support Alliance has been a staunch adversary of the FAD and gives full 
support and all assistance possible to Wattley in this effort.  Below is an update from Wattley, 
relating the present position of the action.

[T]he Board filed a motion to dismiss the action on the grounds that all the defendants 
have immunity from being sued (they don’t) and that the Board’s psych policies don’t 
violate any federal constitutional rights (which they do).  Our opposition to their mo-
tion to dismiss is due on September 20, and then the hearing on the motion is in De-
partment 9 of the United States District Court, Sacramento, on October 4 at 10:00 am. 

As CLN went to press a ruling had not yet been handed down, but could be decided at any time.

 We absolutely still need input from prisoners!  We really need prisoners and their attorneys 
to give us information on how the Board has responded (or not) to their written challenges 
to the contents of psychological evaluations, especially those containing substantial errors.

Below are the points and issues on which Wattley still seeks input from lifers and their attor-
neys.  If you experienced any of these issues in your hearing or psych evaluation please send 
details of your experience to Wattley at the noted address.

Please relate the details of your experience with the FAD psychologists’ evaluations in your 
case, which the Board then relies on at your parole suitability hearings.  Issues may involve, 
for example: 

•	 Factual errors in the evaluations;
•	 Requests to speak to the psychologist again;
•	 Requests for witnesses to be contacted
•	 Efforts to have errors corrected;
•	 Risk assessments which are contrary to several previous assessments
•	 Requests to have the interviews tape recorded;
•	 Requests to have the psychologist present at your hearing;
•	 Comments by the Board that a report was inaccurate;
•	 The psychologist gave you a diagnosis of Antisocial Personality Disorder even 

though   you had little or no previous criminal or delinquent history;
•	 You were denied parole when the psychologist assessed your overall risk as “low” or
•	  ‘moderate”;
•	 Your written comments or response to an inaccurate psych evaluation did not make 

it into the Board packet or were not seen by the hearing panel;
•	 Efforts to correct or oppose approval of the Board’s proposal to adopt the new FAD 

psych evaluations;
•	 Any other issues.

Keep a copy of what you mail including your documents 
Please direct your correspondence to:

Keith Wattley
UnCommon Law

220 4th Street, Suite 103
Oakland, CA 94607.
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EDITORIAL

ONE !
IN OVER 20 YEARS: PAROLED LIFERS POSE LITTLE RISK

 In early January of this year Dennis Stanworth, a former lifer paroled over 20 years ago, was arrested for the 
killing of his mother.  The resultant publicity prompted Life Support Alliance to present the following remarks, 
first at the monthly Board of Parole Hearings Executive Meeting and later as an opinion article printed in 
CAPITOL WEEKLY newspaper in Sacramento.  In spite of Stanworth’s crime and status as a former life term 
prisoner our position, supported by the facts remains the same: lifers are safe to parole.

In the wake of the recent tragedy in Vallejo involving a long-ago paroled life term inmate we are again hearing calls for a 
reduction in the still small number of life-term prisoners who are granted parole.  The usual unfounded accusations and 
unsubstantiated allegations of continuing danger from all released lifers are again making the rounds.  So it is perhaps, once 
again, worth visiting the facts.

And the facts are these: in spite of the recent crime, in spite of a now 70-year-old former lifer and clearly mentally troubled 
man committing a capital crime, in spite of the heinous and repulsive nature of that crime, the fact remains; he is an anomaly 
in the paroled lifer population.  Dennis Stanworth, or the offender, in CDCR parlance, was paroled over 20 years ago in 1990.  
Since then nearly 1,700 former lifers have gone home, according to CDCR’s figures.  And how many have, again, committed a 
major crime? 

How about....One.

The total number of murders in California since 1990, According to the California Law Enforcement Agency Uniform Crime 
Reports, was staggering at more than 58,000.

Meaning that since former lifer Stanworth was released over 58,000 other individuals, who were not paroled lifers, committed 
a murder.  And none of the other roughly 1,699 paroled lifers did so.  As awful as the Stanworth crime was it is not a pattern for 
judgment of all lifers on parole, not a predictor of how paroled lifers will live their lives.

It simply an affirmation of what advocates, researchers, even law enforcement agencies have long known; the public remains 
in greater danger from the unknown, ‘average’ citizen behind them in the grocery store line than from a paroled lifer.  There 
is no justification for paroled lifers in general to be vilified, castigated or accused of being continued dangers on the basis of 
one man out of 1700 in the last 20 years.  The evidence, the facts, remain.  Lifers are safe to parole and while the parole rate 
for 2011, at about 11.5% is higher than the just over 2% rate of 1990, the lifer recidivism rate remains the same: virtually nil.  
Despite more lifers being released in 2012 than other recent years the crime rate in California has in fact gone down.  Reports 
of violent crime, specifically murder, assault and rape, all decreased this year, as they have every year since 2005. 

We often hear hyperbolic statements from those who oppose all life term inmate parole, who claim that every lifer granted 
parole, will immediately commit a new crime or prophesize anything from huge increases in the crime rate to blood running 
in the streets.  None of these events has transpired. Blood is not running in the streets where paroled lifers walk and those 
paroled lifers are not committing new crimes.  Their recidivism rate, affirmed by figures from the Department of Corrections, 
remains a barely registering less than 1%.  In fact, the recidivism rate for parolees in general for 2012 seems to have 
decreased by just over 1%, again, according to CDCR.

It is irresponsible to use fright-inducing rhetoric or exaggerated claims of danger to oppose the release of individuals who have 
proven themselves rehabilitated and safe through decades of introspection and self-progress.  The law supports rehabilitation 
and a second chance.

Because we are dealing with humans, on both sides of the equation, emotions cannot be totally removed from the discussion.  
The pain and loss of the victims will never go away.  But similarly, the remorse, shame and burden of the crime will never leave 
a rehabilitated lifer or his family.

We would all do well to remember, as the state struggles with finances and whether or not the courts will require additional 
action on the prisons population, that paroled lifers settle into unremarkable, average lives and do not, again cause harm to 
their fellow citizens or communities.
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On the whole, however, more of those who have worked with Beard feel his presence at the head of CDCR will be a welcome change.  Don 
Spector, head of the Prison Law Office noted new eyes from outside the state might lead to new insight, to coin a phrase.  “I think it’s important 
to get new perspectives," Specter said. "That’s something that’s been lacking in California prisons for decades. I think it’s terrific that we will 
have somebody from the outside to bring in some new ideas and move California into the mainstream of what other systems in the country 
are doing.”
Beard’s support of evidence-based programs was noted by the head of Penn State University’s Justice Center for Research and William DiMas-
cio, the head of the Pennsylvania Prison Society, an inmate advocacy group, called Beard “highly ethical,” though perhaps not liberal enough 
for many prison reformers.  DiMascio also noted the new CDCR head was always concerned with making visiting opportunities available 
between inmates and families and initiated one of the first video conferencing visitation programs in the country.  

Beard himself has voiced some views, noting in 2010 that relying on prison time for low-level offenders "has proven to have limited value in 
maintaining public safety," a view that would seem to mesh with Brown’s strategy on realignment.  "We must stop treating all offenders the 
same and move away from the 'get tough on crime' philosophy of locking up less serious offenders for longer periods of time. We must have 
the will to put an end to feel-good and/or publicly popular programs that simply do not work,” he wrote.

Beard has said little about his new position, other than he is “honored” to be taking on “this important public safety position.”  As Secretary 
of CDCR Beard’s annual salary will be in excess of $225,000 and he faces confirmation by the Senate within the next year.  Life Support Alli-
ance anticipates testifying at that confirmation hearing, pending the results of our research into Jeffrey Beard, his philosophy, practices and 
suitability.
 

WE’RE WORKING FOR YOU—PLEASE WORK WITH US

California Lifer Newsletter (CLN) is the preeminent lifer publication for up-to-date information on legal cases, court decisions, 
political actions and CDCR shenanigans. Since Life Support Alliance Education Fund (LSAEF) assumed publication of CLN in 
June, 2012 we have made a few cosmetic and content changes, which have been largely met with favor by our readers. We remain 
committed to bringing lifers and their supporters the most complete and Because production costs are increasing, including 
postal rates as of Janu But, every time a CLN is copied and distributed money which could help fund continuation of the publica-
tion is lost.

Please consider this the next time you copy CLN. Some of our readers have come up with creative ways 
to fund a subscription; 3-5 inmates pooling their resources, each contributing a small amount from 
their trust and selecting one individual for the mailing address. And we continue to accept stamps for 
payment of subscription; after March 1 subscriptions may be purchased for 5 books of Forever stamps. 
ary 1, 2013, it has become apparent to us that we must raise the subscription rate for CLN. In an effort 
to make this change as painless as possible we are holding the line on the price of subscriptions for the 
first two months of 2013. Regardless of when your subscription runs out (date on the address label) if 
you wish to renew your subscription another year and send that renewal before March 1, 2013 the price 
will remain $25 for a year. And you will renewed for a full 12 months past the end date of your current 
subscription.

After March 1, the yearly subscription rate for prisoners will be $30. The subscription rate for non-prisoners will rise as well; 
but in an effort to help educate friends and family as well as prisoners, until March 1, anyone on the outside can fund a year of 
CLN for a prisoner and for themselves for $100. Please be assured we are pursuing all avenues to reduce the costs of publishing 
CLN and will continue to do so, exploring new ideas and venues. There is one other area where our inmate readers can be of help. 
We are very aware that CLN is copied many times inside and those copies passed around. And we fully understand the reasons
for this. It is very important to us that the information in CLN reach as many prisoners as possible. comprehensive information 
available.

LSAEF is a non-profit, tax-deductible organization, dependent on grants and donations to continue our work. Along
that line, CLN is dependent on subscriptions and advertising to fund publication. Every bi-monthly issue of CLN

costs $2,000-$2,500 to produce, print and mail. And please understand, none of the volunteer staff producing CLN
is paid—we all do this out of commitment and dedication to the lifer cause.
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STATE Court Cases
by John E. Dannenberg

Editor’s Note: The commentary and opinion noted 
in these decisions is not legal advice.
 

IN RE VICKS ORAL ARGUMENT HELD
 1/8/13 IN CA SUPREME COURT

   The long awaited oral argument in In re 
Vicks, a facial challenge to the constitutional-
ity of that aspect of Marsy’s Law which ex-
panded the time intervals for lifers’ denials of 
parole from a range of 1 – 5 years, to 3 – 15 
years, was held in the CA Supreme Court on 
January 8, 2013.  The essence of the chal-
lenge was that the risk of increased incarcera-
tion for those whose convictions predated the 
2008 law violated those individuals’ consti-
tutional protection against ex post facto laws.

   Marsy’s Law did more than just expand the 
intervals, Vicks’ attorney Steve Defilippis ar-
gued to the Court.  It also reversed the burden 
of proof, compared to prior law.  Under the 
new law, it became the prisoner’s burden to 
demonstrate to the Board by “clear and con-
vincing evidence” that he or she did not re-
quire the new presumptive denial interval of 
15 years, nor the denial interval of 10 years.  
Assuming the Board was satisfied by the pris-
oner’s showing of this, it then had to decide if 
the denial interval would be 7, 5, or 3 years.  
However, it was pointed out that no standards 
for such a determination were set in statute or 
regulation.  Thus, any 3, 5, or 7 year denial 
would be “discretionary” on the Board, i.e., 
purely arbitrary.

   The new law, codified at PC § 3041.5, did 
provide a “relief valve” for anyone suffering a 
denial.  Under subdivision (d), the statute pro-
vides that a denied lifer may ask the Board to 
hold an earlier hearing, based upon changed 
circumstances that would justify such an ad-
vanced proceeding.  Such a request could be 
made following a three-year blackout period 
from the date of the parole hearing, or from 
the date of the denial of any prior request for 
an advanced new hearing.

   Prior law, Defilippis argued, required that 
if the Board issued a maximum denial (5 
years), it would, on its own, conduct a review 
at the three-year point, to see if the next hear-
ing should be advanced by one year.  No “re-
quest” was necessary.

   In sum, Defilippis claimed that the unmis-
takable effect of a law that vastly expanded 
the parole denial intervals, provided lengthy 
intervals between requests to advance a new 
hearing date, and put the burden on the pris-

oner to prove he did not deserve the new 15-
year presumptive denial interval, was to in-
crease the risk of increased incarceration for 
those whose offenses predated the new law – 
in violation of ex post facto protections of the 
California and United States Constitutions.

   During the Attorney General’s argument, 
the Justices posed the following questions and 
comments.

Justice Kennard:  It reduces frequency of 
hearings.

[AG’s reply: There is no change.  (!)]

Justice Liu: No recourse in 3 year interval fol-
lowing initial 3 year interval.  Under old law, 
there were no limitations on asking Board for 
an advanced hearing.  This was Board policy 
only – no statute or regulation covered this.

Justice Werdegar:  How do we measure “sig-
nificant risk of increased incarceration? ”

Chief Justice:  What is the effect here of codi-
fying the earlier hearing request, vs. the situ-
ations presented in Morales and Garner [US 
Supreme Court precedents]?

Justice Kennard: Prisoner can submit form re-
quest – satisfied Garner.

   During Defilippis’ argument, the Court’s 

questions / comments were as follows.

Justice Kennard: Does victim input apply?

Justice Liu:  Critical difference with Garner; 
the Board never advances the hearing on its 
own.

Justice Corrigan:  One can show “changed 
circumstance” merely with the passage of 
time, such as 3 years.

Chief Justice:  You are reading § 3041.5(b)
(4) out of the statute.  What is the risk of in-
creased incarceration?

Justice Corrigan:  Didn’t Marsy’s Law intend 
for victims to make impact on suitability?

Chief Justice:  Marsy’s Law did not change 
suitability criteria

Chief Justice and Justice Liu:  “Facial chal-
lenge” here is “hard to prove.”  What is the 
inherent risk?  Marsy’s Law’s class is not big 
enough.

Chief Justice:  PC § 3041.4(b)(4) – you are 
reading this out of the statute.

   During the AG’s rebuttal, the Court com-
ments were:
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Justice Liu:  There is no case law wherein the 
Board advanced the hearing.

Justice Liu:  One year became three years; 
that’s the problem.

Justice Kennard:  The Board can initiate an 
advanced hearing on its own, sua sponte.  But 
it’s “not going to happen,” unless someone 
jogs them.

Justice Liu:  Could the Board appoint a person 
to monitor advanced hearing requests?

   From this summary, it is apparent that Jus-
tices Baxter and Chin were silent, while Jus-
tice Corrigan was nearly so.  They have fre-
quently voted against lifers’ interests.  Justices 
Liu and Kennard showed some concern; Jus-
tice Werdegar and the Chief Justice, less so.  
While the Court did not “show its hand” in 
the courtroom, there remains a separate, silent 
pall cast over any favorable outcome.  That 
pall is the mass confusion that would attach to 
any holding that all the denials of the Board 
since 2008 have to be redetermined according 
to pre-Marsy’s Law standards. 

   By rule, the Court’s decision is due within 
90 days.

  ***

SANTA CLARA COUNTY 
SUPERIOR COURT DOLES 
OUT MOSTLY FAVORABLE 

LIFER DECISIONS

Refusal To Discuss The Crime 
Is Not Grounds For Denial

In re Daniel Barrios; 
In re Isaac Flores

Santa Clara County Superior Ct., 
Case No. 102661

 June 19, 2012 and December 12, 2012

   Daniel Barrios and Isaac Flores were code-
fendants in a murder of one of their peers over 
two decades ago.  According to court records, 
Flores did the physical act of killing the victim; 
Barrios pled guilty to second degree murder 
for his participation in the events.  In 2012, 
both men petitioned the Santa Clara County 
Superior Court for relief from denials of pa-
role.  Since the same court was handling both 
petitions, it took combined judicial notice of 
facts from both filings.

   The court was concerned in its June 2012 
Order that the Board had denied Barrios prin-
cipally on the grounds that he would not ad-

mit to being the actual killer.  Such a denial 
violated PC § 5011(b), the court noted.  But of 
more concern to the court was the fact that in 
his most recent psychological evaluation, co-
defendant Flores told the psych that Barrios 
was not present when the killing took place, 
but only was persuaded later by Flores to as-
sist in disposing of the body.  Flores told the 
psychologist he did not understand why Bar-
rios pled guilty to the crime.  At this stage, the 
court concluded:

In light of this information, counsel for 
[Barrios] is invited to file a supplemen-
tal petition.  (Board of Prison Terms v. 
Superior Court (Ngo) (2005) 130 Cal.
App.4th1212.)  It may be more efficient 
and effective, however, to present coun-
sel’s preliminary investigation and analy-
sis to the District Attorney’s “Convic-
tions Integrity Unit.”

   In December 2012, the court took up Bar-
rios’ denial:

Petitioner was denied parole for a single 
reason: he exercised his right to not dis-
cuss the crime.  The Presiding Commis-
sioner faulted Petitioner, six times in the 
first two pages of the Board’s decision, for 
not explaining what head caused him to 
“act out”/“act in such a violent manner.”  
Requiring Petitioner to explain why he 
‘acted out’ is nothing more than requir-
ing Petitioner to explain and discuss the 
‘acts’ surrounding the crime itself.  Al-
though the Board used different words, 
there is no  meaningful difference.  The 
Board’s approach here was indistinguish-
able from the Board’s requirement in In 
re Coronel (2012) 210 Cal.App.l4th 1218 
that the inmate demonstrate to the panel 
that he had “come to grips” with what he 
had done.  Such Board actions circum-
vent § 5011 and violate due process.

   The Court was very protective of Barrios’ 
rights under § 5011:

It is a violation of this rule [§ 5011(b)] 
to deny parole based upon concerns with 
an inmate’s insight, remorse, and accep-
tance of responsibility, which could only 
be satisfied if the inmate were to give up 
his rights under § 5011 and discuss the 
crime to the Board’s
satisfaction.

   The Court cited to In re McDonald (2010) 
189 CalApp.4th 1008, 1023, for the proposi-
tion that

Were this [relying on denial of participa-
tion] sufficient, however, it would permit 
the Governor to accomplish by indirec-
tion that which the Legislature has pro-
hibited. ... The use of more indirect lan-
guage, yielding the same result, cannot 

compel a different conclusion.

   Citing to In re Jackson (2011) 193 CalApp.4th 
1376, 1391, the court reasoned

Because the only basis for the Board to 
conclude Jackson lacked insight, failed to 
take responsibility, and lacked remorse 
was his refusal to admit guilt for the com-
mitment offense, the Board indirectly 
relied on that refusal to deny Jackson pa-
role.  By doing so, the Board violated sec-
tion 5011, subdivision (b).

   The court was expressive in its recognition of 
the importance the Legislature attached to it’s 
creation of § 5011(b).

The public policy behind Penal Code 
section 5011(b) is particularly applicable 
here.  This section serves to both (1) focus 
the Board on the more relevant questions 
which pertain to the present and (2) for 
the rare Defendant who was wrongly con-
victed it avoids compounding the injus-
tice by requiring them to admit and dis-
cuss a crime they did not commit in order 
to ever be released from its sentence.  It is 
that second purpose which stands out in 
this case.  ... These statements by Flores 
[newly discovered in his Nov. 2011 pysch 
eval], if true, highlight why [Barrios] 
could never satisfy the Board with an 
explanation for ‘acting out’ and why the 
Board violated 5011(b) by insisting that 
he do so.

   Accordingly, the court held:

Petitioner’s right to not discuss the crime 
was violated in this case, and, because it 
was the only basis for the parole denial, 
the Board’s decision is hereby vacated.
                                ***

In re Richard Sena
Santa Clara County Superior Ct., 

Case No. 149169
        September 18, 2012

Youthful Immaturity Trumps 
‘Some Evidence’ Rule

   Richard Sena’s parole grant was reversed by 
Governor Brown, who stated

Petitioner still appears unable to ac-
knowledge the role that his narcissistic 
rage and anger contributed to this crime, 
and that he will act out violently again if 
he encounters a stressful situation.

   The attorney general backed the Governor’s 
play, saying these findings were justified be-
cause they showed lack of insight, remorse, 
and acceptance of responsibility.  The Santa 
Clara County superior court disagreed.

Aside from the Governor’s personal dis-
satisfaction with Petitioner’s explanation 

CASES from pg 5
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In re Louis Lasko
Santa Clara County Superior Ct., 

Case No. 176958
 August 7, 2012

Prisoner’s Version Not Incredible 
Or Improbable, But Other Facts Support 

Denial Of Parole

   In 2000, Louis Lasko successfully challenged 
the standard jury instruction for voluntary 
manslaughter, in that it wrongly required one 
to have intent to kill.  (P. v. Lasko (2000) 23 
Cal.4th 101.)  But that error did not vacate 
his second degree murder conviction.  Now 
eligible for parole, Lasko recently challenged 
his denial by the Board, rebuffing its conclu-
sion that he “lacked insight.”  Now, as in his 
direct appeal, Lasko argues that although he 
hit the victim with a bat, he never intended to 
kill him.  Rather, he described his act as self-
defense.

   Lasko told the Board, as well as the FAD psy-
chologist, that the incident was exaggerated by 
witnesses.  He notes that his version is incon-
sistent with that of some witnesses, while is 
consistent with the coroner’s report and other 
physical evidence regarding the nature of the 
injuries suffered by the victim.  Thus, Lasko 
argues that his position, while differing from 
the “Board’s version,” was neither improb-
able or incredible, and that this should not be 
grounds for denial of parole.  

   Upon examining the record, the superior 
court agreed in principle.

Thus, the evidence does not support the 
conclusion that Petitioner is minimizing 
the nature of his physical assault o n the 
victim, but actually supports his version.  
Where the evidence is inconclusive and 
where Petitioner's version is not inher-
ently improbable, the Board may not sim-
ply reject it without a reason in order to 
find lack of insight.

   However, the court found that there was 
plenty of other evidence in the record to sup-
port a finding that Lasko’s version was not 
credible.

There was substantial evidence, however, 
on which the Board was justified in con-
cluding that other aspects of Petitioner’s 
version were not credible and that his 
asserted motives and explanations dem-
onstrated a clear lack of insight.  These 
included (among may other things) his 
denial of the theft, of his efforts to flee, 
changing his clothes, and his statement 
that he moved the victim to the bath-
room in order to render aid, all the while 
dismissing any help from witnesses who 
came to the door.  The Board also con-
sidered a litany of other  facts which in-
formed the conclusion that Petitioner re-

of his crime, the record provides no evi-
dence supportive of the conclusion that 
he is currently dangerous.  

   The Court focused sharply on the Gover-
nor’s failure to respect Sena’s youth as a factor 
in support his grant of parole.

The fatal flaw in both the Governor’s 
decision and the Attorney General’s de-
fense of it, is the pervasive disregard of 
the fact that Petitioner was a minor and 
under significant stress at the time of the 
offense.  It also disregards Petitioner’s ex-
pressive verbal difficulties, which were 
documented in the psychologist’s reports.

   The Court referred back to prior court hold-
ings in Sena’s tortured path to gaining parole:

In both prior Superior Court and the 
Court of Appeal opinion upholding it, the 
executive branch was repeatedly told that 
Petitioner’s youth was at the heart of this 
crime and any meaningful analysis of it 
must recognize this fact.  Indeed Presid-
ing Justice Rushing could not have been 
more forceful when writing: “The Board’s 
analysis of defendant’s crime and his in-
sight is not only unsupported by the evi-
dence but also flawed by the Board’s own 
lack of insight into the relevance of addi-
tional circumstances concerning defen-
dant’s suitability for parole.  ... [D]efen-
dant’s age and level of psychological and 
emotional development were highly pro-
bative of why he badly handled the accu-
mulation of stress related to [the crime]. 
... Defendants’ age was equally relevant 
as a base line to determine whether he 
had matured during his 18 years of incar-
ceration and thus whether his current age 
‘reduces the probability of recidivism,’ a 
circumstance, like stress, that shows suit-
ability for parole.

   The Court relied upon recent U.S. Supreme 
Court authority.

The United States Supreme Court has re-
cently held that, even in a murder case, 
“children are constitutionally different 
from adults.” (Miller v. Alabama (2012) 
183 L.Ed.2d 407, 418.)  Accordingly , any 
sentencing scheme “making youth, and 
all that accompanies it, irrelevant to im-
position of that harshest prison sentence” 
is unconstitutional.  (Miller, id., at p. 424.)  
The United States Supreme Courts hold-
ing that “fundamentally, [] youth matters 
in determining the appropriateness of 
a life time of incarceration” (Miller at p. 
413) does not merely require that youth 
be considered at the time of a minor’s 
sentence.  It also requires that , when 
such minor are eligible for parole con-
sideration, the fact that they were minors 
must figure prominently in the analysis of 
their suitability.

Removing all doubt, the California Su-
preme Court, in explaining the proce-
dures for implementation of Graham 
v. Florida, (the precursor to Miller v. 
Alabama), held that after imposing a life 
without the possibility of parole sentence: 
“The Board of Parole hearings will then 
determine whether the juvenile offender 
must be released from prison ‘based on 
demonstrated maturity and rehabilita-
tion.’”  (People v. Caballero (2012) 55 
Cal.4th 262, 269.... )  Because this hold-
ing applies to those originally sentenced 
to life without the possibility of parole 
for non-homicide, a fortiori, it applies to  
those who were originally given a chance 
of parole.

   Importantly, the court came down hard of 
the inapplicability of the “some evidence” 
rule to carry the day here.

The recent authority of Miller v. Ala-
bama and People v. Caballero require 
that the Board and Governor consider 
“demonstrated maturity and rehabilita-
tion” when making any parole suitabili-
ty decision in a case involving the crime 
of a minor.  Failure to do so can not be 
salvaged by application of the lenient 
“some evidence’ rule because the man-
date to consider youth is of independent 
constitutional dimension.  While this 
Court is only ruling on the pending pe-
tition, it would seem that the combined 
rules from Miller and Caballero, supra, 
would apply in all cases ..  This fact may 
warrant an institutional examination of 
the issue and possible modification of 
the applicable procedures and regula-
tions.  Just as the California Supreme 
Court urged the legislature to take ac-
tion in light of this new authority, (Ca-
ballero, fn. 5), so too this Court urges 
the Board to take the steps necessary to 
comply with these new Constitutional 
mandates.

   Accordingly, court held:

Petitioner’s insight, remorse and accep-
tance of responsibility are appropriate 
and adequate when one understands 
that what pressures a minor to his break-
ing point would seem trivial or even ri-
diculous to an adult in hindsight.  At this 
point the focus on current dangerousness 
cannot dwell on the egregious nature of 
the crime.  It must instead focus on Pe-
titioner’s “demonstrated maturity and 
rehabilitation.”  With the appropriate cri-
teria Constitutionally focused, the only 
conclusion to be made in this case is that 
Petitioner is now suitable for parole.

The Governor’s decision is reversed and it 
is ordered that Petitioner be released per 
the term of his parole within 5 days.

   CDC’s inmate locator website still shows 
Sena as incarcerated, however.
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mained a present danger if released.

   The court also respected the Board’s con-
cern that Lasko had spent 14 of his 15 years 
without participating in any self-help pro-
gramming, where Lasko had claimed that 
this wasn’t necessary because he believed 
he did not have an anger or substance abuse 
problem.

   In articulating a nexus to current danger-
ousness, the Board complained:

I asked you to identify the causative fac-
tors of your crime.  You responded in a 
rambling discourse, but failed to identify 
a single factor.  Until you develop insight 
into your causative factors, your triggers, 
and until you learn to accept responsibil-
ity for your actions, there is no indication 
that if you were presented with the same 
or similar circumstances in the future 
that you would act any differently.   That 
makes you a current, unreasonable risk of 
danger if released.

   Noting, as well, the “moderate risk” psycho-
logical assessment, the Court summarized:

Because the evidence before the Board 
supports its finding that Petitioner har-
bors a negative present mental state and 
lack of insight that rationally demon-
strates present dangerousness, the deci-
sion of the Board must be upheld.  (In re 
Shaputis (2011) 53 Cal.4th 192, 214.)  On 
this grounds, the petition is DENIED.

   The Court also rejected Lasko’s Marsy’s 
Law complaint, but denied that issue without 
prejudice, subject to a favorable ruling in the 
pending In re Vicks case in the California Su-
preme Court.

        ***

  In re Epitacino Cortina
Santa Clara County Superior Ct., 

Case No. 153261
 August 28, 2012

Governor’s Parole Reversal 
May Not Be Based On Hunch, 
Speculation, Or Random Rejection Of 

All Favorable Evidence

   Governor Brown reversed Epitacino 
Cortina’s grant of parole for three stated 
reasons.  The Santa Clara County superior 
court rejected all three because they were 
not grounded by evidence in the record, but 
rather were the product of speculation on the 
part of the Governor.

   The first reason stated by the Governor was 
that because Cortina denied being the stabber 
(but three witnesses stated otherwise), Cortina 
was minimizing his role and therefore lacking 
in insight and acceptance of responsibility.  
The court rejected this.

The Governor’s determination completely 
disregards the fact that the witnesses were 
all either co-defendants, facing prosecution 
for the same crimes, or the girlfriend of one 
of the co-defendants.  The statements of the 
witnesses  were thus highly self-motivated 
and they were also inconsistent, specifically 
as they relate to Petitioner’s alleged retrieval 
and then use of the knife in question.  ...  
Petitioner admitted [his other acts during 
the crime.] ... Petitioner’s denial of the actual 
stabbing is not implausible, and its use against 
him is expressly prohibited by section 5011, 
subdivision (b) and section 2236 of title 15 of 
the California Code of Regulations.

   The court cited to In re Hunter (2012) 205 
Cal.App.3d 1529, 1539-40, and to In re Pugh 
(2012) 205 Cal.App.4th 260, 269, for the 
proposition that “an inmate’s refusal to agree 
with the prosecution’s version of the crime 
does not support a finding of lack of insight.”

   The court also rejected the Governor’s 
second reason, wherein he relied upon a 
“low-moderate” risk assessment.  The court 
recognized that this had been made on the 
basis of Cortina’s historical criminal record, 
one never subject to change, and that the 
Governor had arbitrarily omitted any 
reference to the current clinical assessment 
(“low risk”).  The court relied on a reference to 
In re Lira (2012), formerly at 207 Cal.App.4th 
531, in support of this.  However, since Lira 
has since been granted review by the State 
Supreme Court, this citation is void.

   The Governor’s third argument was that 
Cortina had inadequate substance abuse 
programming.  The Governor stated that 
Cortina only had such programming in 2003 
and 2005.  The court found from the record that 
Cortina had been clean and sober for 15 years, 
while in prison.  And even though substance 
abuse programming was not available in 
his prison, he enrolled in a correspondence 
course and gained certification in Drug and 
Alcohol Counseling on his own.  His parole 
plans document his acceptance into a state 
licensed substance abuse facility, a Reentry 
Incorporated program, with a sponsor on 
the streets.  In addition, the Board’s psych 
found that Cortina “demonstrated a good 
understanding of what he would need to do 
to maintain his sobriety in the community.”  
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On this record, the court found “there is 
no evidence in the record to support the 
conclusion that Petitioner poses a current 
danger if released due to any presently 
existing substance abuse issues.”  (Citation 
to In re Morganti (2012) 204 Cal.App.4th 
904, 922: “If the quality of the rehabilitative 
programs [petitioner] participated in were 
deficient, they were the only ones made 
available to him by the state.  So to deny him 
parole on that basis is, frankly, outrageous.”)

   Appropriately, the court found, 

There being no evidence to support the 
Governor’s decision in this case it is hereby 
reversed.  Petitioner’s parole grant is 
reinstated and is to be given effect within 5 
days. 

   Cortina is no longer in CDC.

  ***

In re Demetrius Borstad
Santa Clara County Superior Ct., 

Case No. 106464
 December 6, 2012

Memory Block Of Commission Of The 
Murder Not A Defense To 

Lack Of Insight Shown By Other 
Facts In Record

   Demetrius Borstad was denied parole.  In the 
hearing, he claimed that although he took full 
responsibility for the killing, he did not have 
any memory of the act.  Borstad challenged 
in the denial, claiming his case was like that 
in In re Juarez (2010) 182 Cal.App.4th 1316, 
1341, where that court held:

Juarez’s failure to recall the details of this 
commitment offense had no bearing on his 
current dangerousness in light of his taking 
responsibility for the crime and his substance 
abuse problems, the sincerity of which is not 
disputed.

   The Santa Clara County superior court 
distinguished Juarez, however.

Here, as in Juarez, Petitioner acknowledges 
the crime, does not dispute any of the fats, 
and has accepted full responsibility for the 
killing.  Petitioner’s case is different from 
Juarez, however  because his lack of insight 
is not limited to the facts of the life crime, 
which he admittedly cannot remember, but to 

his conduct both before and since that crime 
was committed.

   The court referred to the hearing record.

During the hearing the Board discussed 
two stabbing incidents in which Petitioner 
participated, both involving the use of a knife-
type weapon and resulting in injuries to the 
victims. ... They reviewed records indicating 
that Petitioner was involved in fights ... in his 
first two years of incarceration....  He admitted 
... that he had participated in ... “muggings” 
before the life crime....

   The court also distinguished Juarez because 
that killing (DUI related death) was “nothing 
particularly heinous or egregious,” while 
Borstad’s crime was “vicious and brutal.”  
Nonetheless, the court was aware that this 
past evidence might not be relevant to current 
dangerousness, by itself.

   In denying relief, the court observed that 
the Board had before it evidence of previous 
and subsequent acts of violence, and a lengthy 
history of substance abuse.  In addition, the 
psych evaluation found a “moderate” risk 
of future dangerousness, based in part on 
the crime involving numerous stab wounds, 
“suggesting extreme rage and anger.”  
Coupled with CDC-115s for violent behavior, 
the record supported a finding of not just 
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a violent crime, but unexplained violence 
before and after the crime.

   The court concluded,

Petitioner argues that “It is unclear what 
he would be able to add if his memory was 
able to be restored.  He has never claimed 
his actions were self-defense or that 
there was any mitigating factors.  Rather 
he has fully admitted responsibility.”  
But this misses the point.  The record 
demonstrates that petitioner does not 
understand his rage and anger, and how it 
is that he was capable of committing that 
level of violence and thus how to avoid 
it in the future. Since he was violent 
before and has been violent since, it is 
his ability to show insight into that aspect 
of himself, not about the details of the 
life crime, that is relevant to the issue of 
current dangerousness. ...

Petitioner’s inability to remember the 
specifics of his life crime does not 
establish lack of insight, but his inability 
to explain  his violence and anger as 
demonstrated in that crime and his 
prior and subsequent conduct is ‘some 
evidence’ of lack of insight which makes 
the circumstances of the commitment 
offense “rationally indicative of the 
inmate’s current dangerousness.”

  ***

In re Joseph Dawson

Santa Clara County Superior Ct., 
Case No. 121838

January 4, 2012, August 31, 2012,
 and December 6, 2012

Elevated Psych Eval Based Only On 
Historical Factors Does Not Support 
5-Year Denial Of Parole; Court Reduces 

To 3 Years

   Joseph Dawson was denied parole because 
“the psychological evaluation is far too high.”  
His PCL-R, HCR-20, and LS/CMI results 
were “all too high for us to feel comfortable 
with you here.”  The Santa Clara County 
superior court, in January 2012, order the 
Board to reply, and appointed Dawson 
counsel.

   Counsel filed a supplementary brief, 
after which the court issued an Order to 
Show Cause, based on the then recent (and 
citable) In re Lira case (for which review 
was subsequently granted by the California 
Supreme Court.)  The court focused on excess 
reliance on parts of the psychological test 
results that derive from purely historical, and 
thus unchangeable, factors.

Reliance on a risk assessment that is 
elevated above low only because of 

immutable historical facts suffers from 
the same conceptual flaw as relying upon 
the crime itself without a nexus to present 
dangerousness.  It is doing indirectly what 
is squarely prohibited directly.  Although 
such fats are relevant and necessary input 
for tests designed to assess future risk 
of dangerousness, a test score elevated 
above low only by historical facts is in our 
view, probative of current dangerousness 
only to the extent that those historical 
facts themselves remain probative of 
current dangerousness.

   After briefing, the court found for petitioner.  

Respondent defends the Board’s ... 
reliance on particular tests which in turn 
relied heavily upon static facts (e.g., 
Petitioner actually scored “low” in thee 
“clinical or more current and dynamic 
domain of risk assessment: (HCR-20), 
by asserting that there were nevertheless 
other facts which might have contributed 
to the psychologist’s conclusions.  The 
problem with the argument is that the 
psychologist did not actually provide 
any conclusions about Petitioner. In this 
Court’s experience, after recounting the 
scoring of the several empirical tests, the 
psychologist usually concludes with an 
overall risk assessment of low, moderate, 
or high,.  That did not occur here.

The psychological report was the only 
item the Board cited as having a nexus to 
its further reliance upon the crime itself.  
Accordingly the Board’s decision is 
fundamentally flawed. Respondent seems 
to argue that despite this dispositive error 
the Board’s decision can be upheld based 
on other facts such as not having updated 
residential and employment letters or 
based on discrepancies in his version of 
the crime.  There are two problems with 
this.

First of all, because Board decisions are 
discretionary it is inappropriate to ignore 
the actual reasoning upon which that 
discretion was based.  (See In re Coronel 
(2012) 210 Cal.App.4th 1212 ....) ...

Secondly, to the extent there is actually 
support for any of the Board’s other 
findings, they pertain to issues that can 
be easily addressed and remedied within 
the minimal denial period.  Petitioner 
has been married for over a decade and 
his wife has consistently pledged her 
support.  If the Board legitimately needed 
a new letter from her it would not take 
Petitioner five years to obtain....

The court concluded there was no justification 
for a five-year denial.

The central basis for the Board’s decision 
in this case demonstrates a failure 
to provide Petitioner individualized 

consideration and due process.  What 
remains is of such marginal significance 
that, if it legitimizes a parole denial at all, 
such a denial would only be justified for 
the minimal time period of 3 years.

Accordingly, the court ordered:

The Board’s decision is modified to 
reflect a 3 year parole denial.  The Board 
is directed to provide Petitioner a new and 
complete psychological report and to set 
the date for his 3 year hearing, forthwith. 

  ***

NEW HEARING ORDERED 
BECAUSE BOARD DID NOT 

ARTICULATE NEXUS TO 
CURRENT DANGEROUSNESS

In re Kenneth Ferguson
 (unpublished)

CA4(1) No. D061630 
(December 19, 2012)

   70-year-old Kenneth Ferguson was denied 
parole in August 2010 for five years, after 
serving 16 years on a life sentence for the 
torture beating of his wife.  Notwithstanding 
that he had no prior record, no prison 
disciplinaries, an impressive record of 
self-help programming, and favorable 
psychological reports, the Board denied 
him based on a sense it gained during the 
hearing that his remorse was not genuine, that 
he was “cold” and unchanged, and that he 
overintellectualized his explanations of why 
he committed his offense.  

   A divided Court of Appeal ruled that the 
Board failed to articulate a nexus between his 
current behavior and that attending his crime, 
and that it therefore failed to meet that test, as 
mandated by In re Lawrence.

Ferguson challenges the Board’s 
decision, contending it was arbitrary and 
capricious because the reasons given by 
the Board do not support the conclusion 
that he remains an unreasonable risk 
to public safety if granted parole. We 
agree and grant relief. The matter must 
be remanded to the Board to hold a new 
hearing in accordance with due process 
of law, our decision and the Supreme 
Court’s decision in In re Prather (2010) 
50 Cal.4th 238 (Prather).

   The Court of Appeal noted that the Board 
questioned his parole plans, notwithstanding 
that Ferguson had financial support, albeit no 
active job offer.  However, it ruled that the 
latter was not required.

An inmate’s plans for release are relevant 
in deciding whether the inmate is suitable 
for release. (Cal. Code Regs., tit. 15, § 
2402, subds. (b), (c).) The Board should 
consider whether “[t]he prisoner has 
made realistic plans for release or has 
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that Ferguson’s planned living 
arrangements were outdated, its focus 
on this factor is misplaced as once he 
receives a parole date, a parole agent 
will then investigate his plans, including 
confirming his proposed residence. (Cal. 
Dept. of Corrections & Rehabilitation 
Operations Manual (Jan. 2012) Adult 
Parole Operations, § 81010.5.1, at pp. 
675–676.) If the plan is not suitable, 
the parole agent must try to develop “an 
appropriate alternate program.” (Id., § 
81010.5, at p. 675.)

   The Board’s concern about Ferguson’s 
inadequate parole plans was not 
supported by the record. Additionally, 
Ferguson’s lack of a current job offer 
or firm residence, whether considered 
alone or in conjunction with the other 
cited factors, does not support a finding 
of current dangerousness given the 
undisputed evidence that Ferguson 
had no criminal record except for the 

developed marketable skills that can 
be put to use upon release.” (Id., subd. 
(d)(8), italics added.) Here, the Board 
apparently concluded that Ferguson 
failed to have realistic plans for release. 
It failed to acknowledge, however, that 
the appropriate test
is whether Ferguson had “realistic plans 
for release or [had] developed marketable 
skills.” (Ibid.) 

   Ferguson claimed to have developed 
marketable skills in the healthcare 
industry and the Board reviewed 
comments from three correctional officers 
supporting this assertion. In addition to 
having marketable skills, Ferguson was 
eligible for social
security benefits and had a trust account 
from his mother. Ferguson clearly has the 
means to find a place to live and support 
himself without a current job offer. 

commitment offense and the financial
means to obtain a place to stay and 
survive on parole without a job.

   The Court found that the Board’s refusal to 
accept Ferguson’s version of his expression of 
remorse and acceptance of responsibility was 
not grounds to deny parole.

As the California Supreme Court has 
recognized, “expressions of insight 
and remorse will vary from prisoner 
to prisoner and . . . there is no special 
formula for a prisoner to articulate in 
order to communicate that he or she 
has gained insight into, and formed 
a commitment to ending, a previous 
pattern of violent behavior.” (Shaputis 
I, supra, 44 Cal.4th at p. 1260, fn. 18.) 
Ferguson is nearly 70 years old. He 
committed a single horribly violent 
criminal act while subject to significant 
and unusual emotional stresses that are 
not likely to recur. (See Lawrence, supra, 
44 Cal.4th at pp. 1225–1226.) He has a 
perfect prison record. The experts who 
evaluated Ferguson all concluded that he 
does not present a risk of danger to the 
community. His acceptance
of responsibility for the life crime and 
expressions of remorse and insight into 
what triggered his violent conduct are 
consistent, undisputed and date back to at 
least 2006. 

“Where, as here, undisputed evidence 
shows that the inmate has acknowledged 
the material aspects of his or her conduct 
and offense, shown an understanding of 
its causes, and demonstrated remorse, 
the [Board’s] mere refusal to accept 
such evidence is not itself a rational or 
sufficient basis upon which to conclude 
that the inmate lacks insight, let alone that 
he or she remains currently dangerous.” 
(In re Ryner (2011) 196 Cal.App.4th 533, 
549.)

   Accordingly, the Court granted the petition, 
ordered a new hearing, and made the order 
final within 7 days, in the interests of justice.

  ***
SIXTH DISTRICT AGAIN 

REVERSES SANTA CLARA 
COUNTY SUPERIOR COURT; 

DENIES NEW HEARING

In re James Stevenson
(__Ca.App.4th__)

CA6 No. H037850 (January 9, 2013)

   In January 2012, the Sixth District Court 
of Appeal reversed an order from the Santa 
Clara County superior court that had ordered 
the Board to give James Stevenson a new 
parole hearing.  Now, in 2013, the Sixth 
District again reversed an order from the 
superior court ordering that Stevenson get a 
new hearing.
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  Stevenson was convicted of a 1997 robbery 
with use of a gun, wherein he asported the 
victim; he was sentenced to 7-life for violating 
PC 209(b).  At his most recent hearing, he 
was denied parole.  The Board cited his priors 
(carrying a loaded gun in public; selling 
drugs; violating probation).  They also cited 
his CDC-115s, including his most recent one 
(2002) for possession of black tar heroin.  
Stevenson’s FAD psych report rated him 
moderate risk in the HCR-20 and LS/CMI.

   The Board noted its reasons for denying him 
parole.

The Board determined that petitioner 
was not yet suitable for parole because 
he posed an unreasonable risk of danger 
if released from prison. The presiding 
commissioner stated that the finding of 
unsuitability was “based on weighing 
the considerations provided in the 
California Code of Regulation[s].” He 
stated that the panel had considered the 
commitment offense and given it the 
“appropriate weight” although it was not 
its “first consideration.” It was noted that 
“the offense was carried out in a very 
dispassionate and calculated manner.” 
The petitioner had been “lying in wait 
up at the card room, the victim was 
followed and again confronted when he 
left his vehicle.” It was also significant 
that petitioner was on probation for a 
prior weapons offense at the time of 
the commitment offense and he had 
failed to profit from county jail time and 
adult probation. The panel thought that 
petitioner, by again mentioning that he 
had no intent to kidnap, was engaging in 
“a certain degree of minimization.” 

The panel indicated that it had considered 
the two psychological reports, the 
September 2009 report from Dr. Black 
and the 2010 report from Dr. Lehrer, 
which were described as unfavorable. 
It concluded that those risk assessments 
“represent[ed] some evidence to this 
Panel as to [petitioner’s] current and 
unreasonable risk or danger to society.” 

The panel also considered petitioner’s 
misconduct while incarcerated, including 
the three 115’s, the most recent for 
destruction of state property in 2002, and 
the six 128’s, the most recent for smoking 
in 2002. 

It also considered petitioner’s limited 
programming. They credited him for his 
progress in 2009 but believed there was a 
need for greater self-help programming. 
He had not adequately demonstrated 
that he had learned to identify his 
personal triggers of anger from the anger 
management course that he had taken.

   In an interesting analysis, the appellate 
court found that the trial court had exceeded 
its authority by opening its consideration to 
issues not raised by petitioner.

In this case, the superior court’s order 
to show cause invited the parties to 
submit new evidence regarding the “true 
significance” of an assessment of “low 
to moderate” risk for violence. While 
the petition questioned the negative 
characterization of the psychological 
assessment that petitioner posed an 
overall “low to moderate” risk of 
violence if released into the community, 
it did not dispute the assessment’s 
validity. The trial court exceeded its 
authority by framing a new issue for 
consideration and indicating it would 
“receive declarations from experts” and 
“references to academic materials.”
(See Board of Prison Terms v. Superior 
Court, supra, 130 Cal.App.4th at p. 1237.) 
Petitioner has not cited, and we have not 
found, any authority allowing a court, 
which is reviewing a parole decision 
denying parole, to grant habeas relief 
based upon evidence not presented to the 
board. (Cf. In re Hardy (2007) 41 Cal.4th 
977, 1016 [“Habeas corpus will lie to 
vindicate a claim that newly discovered 
evidence demonstrates a prisoner is 
actually innocent”]; In re Clark, supra, 
5 Cal.4th at p. 766 [newly discovered 
evidence is not a basis for habeas relief 
where it merely might have weakened the 
prosecution’s case or presented a more 
difficult question for the trier of fact].)

   The superior court had rejected the two 
reasons cited by the Board in its denial.

The habeas petition raised only two 
grounds for relief: (1) the lack of “some 
evidence” of current dangerousness and 
(2) the lack of a rational nexus between 
the unsuitability factors named by the 
Board and its determination of current 
dangerousness.

The superior court found that the panel 
had erred by relying upon the petitioner’s 
assessed “low to moderate” risk for 
violence in determining that he was not 
yet suitable for parole. The court stated: 
“The recent case of In re Lira (2011) 
. . . (H036162) has resolved one of the 
central issues this case presented. The 
Sixth District has recently recognized 
that a risk assessment of ‘moderate,’ 
which is ‘elevated above low only 
because of immutable historical facts,’ 
[citation] does not independently or in 
and of itself supply ‘some evidence’ in 
support of a parole denial. Just as the 
static facts of the crime itself do not have 
independent weight without a nexus, so 
too a psychologist’s ‘moderate’ finding 
based on static factors needs a nexus ‘to 
remain probative of current
dangerousness.’ [Citation.]”

   However, the Sixth District noted that Lira 
was no longer citable, since it was later granted 
review in the California Supreme Court.

   Even so, the appellate court rejected the 
superior court’s findings.

In any event, the transverse [sic] did 
not allege sufficient facts, which if true, 
established that Dr. Black elevated 
petitioner’s overall risk for violence 
above “low” based upon only immutable 
historical facts or that the panel’s decision 
turned on such a risk assessment.

   The Court of Appeal also rejected the superior 
court’s attempt to dig into what constitutes 
proper “weighing” of the evidence.

Thus, the panel was entitled to consider 
and weigh the circumstances relevant to 
petitioner’s parole suitability. The record 
does not affirmatively establish that the 
panel, in reaching its decision to deny 
parole, merely weighed unsuitability and 
suitability factors against each other in a 
vacuum or failed to base its decision on 
the “overarching consideration” of public 
safety. (See In re Lawrence, supra, 44 
Cal.4th at p. 1209.) The superior court 
myopically focused on the weighing 
remark, improperly speculating regarding 
its significance. (See In re Shaputis 
(2011) 53 Cal.4th 192, 218 (“Shaputis 
II”) [“considerations of judicial restraint 
and comity between the executive 
and judicial branches counsel against 
including mere suspicions in the court’s 
opinion”].) In addition, the superior court 
assigned error to the panel’s statement 
that it had given the commitment offense 
“appropriate weight” on the ground that 
“a court is unable to meaningfully review 
a vague finding of ‘appropriate weight.’ 
“ The habeas petition did not claim that 
the Board’s statement of decision did not 
allow meaningful judicial review or meet 
the minimal standards of procedural due 
process.

   Likewise, the appellate court came down 
hard on the superior court’s criticism of the 
Panel’s harsh characterization of Stevenson’s 
crime.

As indicated, in reaching its decision, 
the panel had “noted that the offense 
was carried out in a very dispassionate 
and calculated manner” in that petitioner 
was “lying in wait up at the card room, 
the victim was followed and again 
confronted when he left his vehicle.” The 
panel had also “noted that the motive for 
this crime is very trivial in relationship to 
the offense.”

The superior court faulted the panel for its 
characterization of the robbery, stating: 
“Kidnapping for robbery always involves 
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dispassionate and calculated manner” and 
whether the “motive for
the crime is . . . very trivial in relation to 
the offense.” (Regs., § 2281, subds. (b), 
(c)(1)(B), (c)(1)(E).)

   Next, the Court of Appeal bashed the superior 
court for delving into the “some evidence” 
standard.

In the decision, petitioner was told that the 
risk assessments of Drs. Black and Lehrer 
“represent some evidence to this Panel 
as to your current and unreasonable risk 
of danger to society.” The superior court 
found the panel’s statement “particularly 
troubling because ‘some evidence’ is the 
highly deferential standard of review” 
used for judicial review and the “Board 
should not see its role as being to mine the 
record before it for such a low threshold 
as ‘some evidence’ to base a parole denial 
upon.” The court below once again veered 
off into prohibited speculation. (Cf. 
Shaputis II, supra, 53 Cal.4th at p. 217.) 
There is nothing in the panel’s decision 
demonstrating that the panel was using the 
phrase “some evidence” as a legal term of 
art for the purpose of directing any future 
reviewing court to the minimal evidence 
required to uphold its decision. In the 
absence of clear evidence to the contrary, 
courts must presume that the panel was 
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a motive of monitary [sic] gain so for the 
instant panel to call the motive ‘trivial in 
relation to the offense’ demonstrates such 
a basic misunderstanding of their duties 
that the entirety of their ‘findings’ are 
suspect. 

Similarly, to call the crime ‘dispassionate’ 
and ‘calculated’ seems to reveal that the 
Board was following a script meant for 
murder cases instead [of] giving Petitioner 
individualized consideration.” The court 
mentioned that the previous panel had 
concluded that the offense was “not 
egregious and was ‘not a consideration’ 
“ and then commented that the present 
panel’s “diametrically opposite findings 
demonstrate how arbitrary and capricious 
the various panels can be.”

In suggesting that the Board was 
following “a script for murder cases” 
instead of considering petitioner’s 
individual circumstances, the superior 
court improperly strayed into the area 
of prohibited speculation. (Cf. Shaputis 
II, supra, 53 Cal.4th at p. 217.) The 
applicable regulation indicates that the 
circumstances of the commitment crime 
may be relevant and the factors that 
properly may be considered include 
whether the “offense was carried out in a 

not shirking its legal responsibility to 
exercise its discretion. (See Evid. Code, 
§ 664.)

   The Court of Appeal also rejected the 
superior court’s charge that the Panel failed to 
adequately explain its reasoning.

While the panel did not lay out its every 
inference and all supporting evidence 
in support of its decision, the panel’s 
decision was accompanied by a statement 
of reasons for finding petitioner 
dangerous and denying parole. (See In re 
Sturm, supra, 11 Cal.3d at pp. 270, 272-
273 [due process requires a definitive 
written statement of the reasons for 
denying parole].) The record does not 
reflect that the Board merely engaged in 
a “rote recitation” of factors.

   After then reviewing all the evidence to 
determine if (1) a nexus existed and (2) there 
was some evidence to support it, the Court 
concluded that the Board had acted within 
its authority in denying Stevenson parole; 
accordingly, it reversed the superior court.

  ***

PETITION CHALLENGING 
GOVERNOR REVERSAL 

DISMISSED AFTER INMATE 
PAROLED ON LATER GRANT

In re Kirn Kim
(unpublished)

CA4(3) No. G046677 
(December 17, 2012)

    Kirn Kim was convicted of first degree 
murder in 1995.  It was undisputed that he 
did not personally participate in the killing, 
but he was vicariously involved.  He had an 
excellent prison record.  Although the Board 
denied him parole at his initial hearing in 2008, 
it granted Kim parole in 2011.  However, the 
Governor subsequently reversed the Board.  
Kim challenged the Governor in a habeas 
petition in the Court of Appeal, arguing that 
the reversal was erroneous as a matter of law 
and should be vacated.

   While that petition was pending, Kim had 
a new parole hearing, and was again granted 
parole.  This time, the Governor took no 
action, and Kim was released onto parole.

   Before the court was the question of how 
to deal with his pending petition.  Both 
parties, citing to In re Miranda (2011) 191 
Cal.App.4th 757, 762-764), agreed that the 
matter was now moot.  Accordingly, the 
court dismissed Kim’s earlier habeas petition 
as moot.  
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   [Editorial note: If the court had maintained 
the petition, and ultimately vacated the 
Governor’s reversal, thus reinstating Kim’s 
earlier grant, it would not have benefited Kim.  
Since his conviction postdated 1982, his parole 
falls under the ambit of PC § 3000.1.  In such 
a case, unlawful excess incarceration will not 
be credited against one’s parole period.  (In re 
Chaudhary (2009) 172 Cal.App.4th 32.)]

  ***

CHALLENGE TO BOARD’S 
RELEASE DATE CALCULATION 

DISMISSED AS MOOT

In re Brian Sparkes 
(unpublished)

CA6 No. H037962
 (December 19, 2012)

   Brian Sparkes, serving 28 years-life for 
a first-degree murder, was granted a 2018 
prospective parole date in 2009.  Governor 
Schwarzenegger reversed the Board.  Sparkes 
challenged the Governor’s ruling, as well as 
the Board’s release date calculation, in the 
Santa Clara County superior court in 2009.  
That court granted his petition as to the 
Governor’s decision, and reinstated his date.  
It did not rule on the date calculation issue.  
No appeal was filed, and the decision became 
final as a matter of law.

   However, while the above court petition 
was in progress, he had a normally scheduled 
new suitability hearing, in 2010.  Again, he 
was granted parole, and, again, the Governor 
reversed.  He challenged the new reversal 
decision, but not the date calculation, in a new 
superior court petition.  The superior court, 
well aware of its final prior ruling overturning 
the Governor’s 2009 reversal, chose 
nonetheless to address the date calculation.  
Over the Board’s objection, the court ordered 
the Board to recalculate Sparkes’ date “in 
accordance with due process.”  The Board 
appealed this later (2010) superior court 
judgment, claiming that that petition was itself 
rendered moot by the earlier final decision, 
and because the new petition did not articulate 
a claim as to recalculating the release date.

   The Court of Appeal agreed with the Board.  
It noted that it was improper for the lower 
court to insert a claim not articulated by the 
petitioner, and then rule on it.  Importantly for 
CLN readers, the court noted that the release 
date issue is a purely administrative one, in 
any event, and that administrative remedies 
must first be exhausted before attempting a 
writ petition.  

   The Court of Appeal set out the standards for 
determining mootness here.

“The duty of this court, as of every other 
judicial tribunal, is to decide actual 

controversies by a judgment which can 
be carried into effect, and not to give 
opinions upon moot questions or abstract 
propositions, or to declare principles 
or rules of law which cannot affect the 
matter in issue in the case before it.” 
(Mills v. Green (1895) 159 U.S. 651, 
653; Consol. etc. Corp. v. United A. etc. 
Workers (1946) 27 Cal.2d 859, 863.) 
On appeal, a question becomes moot 
when “events transpire that prevent 
the appellate court from granting any 
effectual relief.” (Gonzalez v. Munoz 
(2007) 156 Cal.App.4th 413, 419.)

The court first addressed the separable 
issue of mootness of the appeal.

Since the 2009 judgment did not address 
the release-date issue and the release 
date is fluid and administrative (In re 
Johnson (1992) 8 Cal.App.4th 618, 623 
[“the actions of the Board, including the 
granting of parole and the setting of a 
release date are purely administrative
decisions, and any administrative agency 
has the inherent power to reconsider 
‘unless reconsideration is precluded by 
law’ ”]), a reversal of the instant 2010 
judgment frees the Board to administer 
the 2009 calculation if it believes that 
calculation to be correct, the 2010 
calculation if it believes that calculation 
to be correct, or any other calculation that 
may be available to it in the administration 
of release dates for inmates granted 
parole (In re Powell (1988) 45 Cal.3d 
894, 903 [“A prison inmate has no vested 
right in his prospective liberty on a parole 
release date.”]).

   The Court next considered mootness of the 
petition.

Sparkes argues that the petition is not 
moot because he could (and did) receive 
a favorable recalculation of his release 
date. But it is axiomatic that the pleadings 
in a habeas corpus proceeding define 
the issues and issues not raised in the 
pleadings need not be addressed. (Board 
of Prison Terms v. Superior Court (2005) 
130 Cal.App.4th 1212, 1235.)
Here, Sparkes did not plead for relief 
because of the Board’s release-date 
calculation. One sentence in the body of 
his 58-page petition/authorities mentions 
the issue (“The Panel calculated his 
release date but, once again, miscalculated 
his release date”), but the remaining 
content simply challenges the Governor’s 
decision on several grounds and makes 
nine specific requests for relief, none of 
which pertains to the release date.
...
But we need not examine whether the 
superior court’s order to show cause on 
the release-date issue comports with 
this power so as to consider whether the 
petition is not moot because the superior 
court granted Sparkes actual relief in 
the 2010 judgment. Again, an inmate’s 

Board-fixed release date is fluid and 
administrative. And, indeed, it is
arguable whether the superior court 
granted Sparkes actual relief given that it 
did no more than direct the Board to make 
another fluid, administrative decision (“in 
accordance with due process”).

   The Court recognized the resolution of 
Sparkes’ concern remained somewhat fuzzy.

A reversal of the instant judgment will 
necessarily result in some ambiguity 
about Sparkes’ release date and require 
the Board’s clarification. Sparkes is free 
to administratively challenge any adverse 
decision and, if necessary, pursue a 
habeas corpus remedy upon exhaustion 
of his administrative remedies.

   Accordingly, the appellate court reversed and 
ordered the superior court to dismiss Sparkes’ 
2010 petition as moot.  What the appellate 
court did not consider was the fact that the 
Board has no administrative appeals process.  
Perhaps Sparkes, under the authority of this 
appellate ruling, can write the Board and 
simply ask them to reconsider his concerns. 

  ***

EVIDENTIARY HEARING TO 
DETERMINE THE MEANING 

OF “MODERATE” IN RISK 
ASSESSMENTS, IS PROHIBITED

Salinas v. Superior Court 
(Carpenter)
(unpublished)

CA6 No. H038008 (December 20, 2012)

   Last month, we reported that the Santa Clara 
County superior court had ordered the Board 
to give lifer Ricky Carpenter a new hearing, 
predicated on his 2011 psychological report, 
which no longer carried the previous (2009) 
psychological report’s “moderate” risk rating.  
(CLN #48, p. 29.)  In that article, we noted a 
pending appellate case by the state asking for 
a writ of prohibition preventing the superior 
court from holding an evidentiary hearing 
to determine what “moderate” meant when 
assessing risk of dangerousness.  Today, we 
report on that separate appellate ruling.

   In May 2009, Carpenter received a 
psychological risk rating of “moderate” based 
in part on the reviewer’s opinion that he 
lacked the “capacity to experience empathy 
while growing up and remains deficient in 
that area.”  In 2009, the Board denied him 3 
years, based on this evaluation.  In 2010, the 
Santa Clara County superior court ordered 
him to have a new hearing.  That hearing, in 
October 2010, resulted in a grant of parole.  
The Governor reversed that grant in March 
2011, relying on the 2009 “moderate” risk 
assessment.
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   Carpenter challenged the Governor’s 
reversal in the superior court, which order 
an evidentiary hearing to determine just 
what “moderate” meant in terms of parole 
decisions.  The Board then petitioned the 
Court of Appeal for a writ of mandate to 
prohibit such a hearing and determination 
being made by the superior court, claiming 
that such a determination was beyond its 
jurisdiction.  In its December 2012 ruling, the 
Court of Appeal agreed, and prohibited the 
hearing.

  The superior court felt that this definition 
needed to be made.

In July 2011, the court appointed counsel 
for Carpenter and issued an order to show 
cause because, among other things, his 
“petition squarely presents the question of: 
Just what does a ‘moderate’ rating mean? 
To a lay person the word moderate . . . 
connotes something in the range of a 50% 
risk. That is to say, a ‘moderate’ rating may 
. . . make it seem the odds are even that the 
person will reoffend. However, this Court 
is aware from other petitions and forensic 
evaluations that the terms
‘low,’ ‘moderate’ or ‘high’ are not 
measures on a scale of 100%, but rather 
are comparisons to the ‘base rate’ of the 
population to which the inmate belongs. 
It has been said that moderate essentially 
means average for the kind of risk being 
considered and therefore does not indicate 
‘elevated risk’ as the Governor states. [¶] . 
. . If ‘moderate’ simply equates to average 
for any life term inmate who has surpassed 
his MEPD then it may be the case that a 
‘moderate’ rating cannot, as a matter of 
law, be grounds for a parole denial given 
that there is a presumption that parole shall 
normally be granted. (PC § 3041.)”

   The Board replied with an article asserting 
that the HCR-20 risk assessment tool was 
valid; Carpenter’s attorney presented a 
competing report from Dr. Melvin Macomber, 
asserting just the opposite.  Accordingly, the 
court ordered an evidentiary hearing.

   Meanwhile, Shaputis II came down, which, 
among other things, held that “it is not a 
judicial function to weigh conflicting views 
in the social or psychological sciences for the 
purpose of developing rules binding on the 
executive branch.”  (Shaputis II, 53 Cal.4th 
at p. 220.)  From this, the superior court 
redefined what the requested evidentiary 
hearing would address.

On January 25, 2012, the superior court 
issued an “order regarding hearing.” The 
court acknowledged that “to the extent the 
hearing on the reliability question might 
have involved a debate about conflicting 
expert opinions, such is foreclosed by 
Shaputis II. But as [Carpenter] correctly 

points out, the more central issue of 
relevance is the true question that needs 
to be answered.” (Bold in original.) 

The superior court reframed the issue to 
be addressed at the evidentiary hearing as 
follows: “under even the most favorable 
professional definition of ‘moderate,’ 
does such a rating provide evidence of an 
‘unreasonable risk?’ “ The court added, 
“In short, the purpose of the hearing 
will not be to weigh into, or resolve, 
conflicting views among scientists. Its 
purpose is to determine whether the 
parole decision maker is misinterpreting 
and misapplying the psychologists’ 
unanimous intent and meaning when they 
give that rating.” (Bold and underline in 
original.)

   The Court of Appeal disagreed.

In order to meaningfully answer the 
question of whether a moderate risk 
for violence rating on a risk assessment 
instrument provides relevant evidence of 
an unreasonable risk of violence, experts 
must be called and testimony elicited as 
to what, in their opinion, a moderate risk 
for violence rating means in terms of an 
unreasonable risk of violence. Thus, by 
deciding to conduct its own inquiry into 
whether psychological test scores rating 
Carpenter a moderate risk for violence 
are relevant in determining whether 
Carpenter is currently dangerous, the 
court is attempting to quantify the 
probative value of a “moderate” rating. 
That is not a judicial function. The 
superior court is acting in excess of its 
jurisdiction. The weight to be given 
any one piece of evidence is a matter 
within the authority of the Governor. 
(Rosenkrantz, supra, at p. 677.) 

Shaputis II indicates that “it is not a 
judicial function” to determine how 
valuable or relevant risk-assessment 
instruments are in predicating future 
recidivism. (Shaputis II, at p. 220 
[finding that the judiciary is not tasked 
with evaluating the efficacy of insight 
as a predictor of future violence].) 
Further, Shaputis II confirmed that issues 
related to “the social or psychological 
sciences” are more appropriately 
reserved for the Legislature and the 
Board’s rulemaking process. (Ibid., [the 
inmate’s arguments on the efficacy of 
insight as a predictor of future violence 
would be more appropriately presented 
to the Legislature, or to the Board in its 
rulemaking capacity].)

   In closing, the Court of Appeal took pity 
on the prospect that the Board might have to 
spend some money to participate in such a 
hearing.

The superior court’s order for an 
evidentiary hearing contemplates the 

presentation of expert witnesses to 
answer questions on the efficacy of the 
moderate risk for violence rating on risk-
assessment instruments as applied to life-
term inmates. At a minimum, the Board of 
Parole Hearings will have to pay for and/
or make use of an attorney and at least 
one expert witness to attend a hearing in 
Santa Clara County; money and resources 
will have to be expended. In these days 
of strained budgets and limited resources, 
appeal is not an adequate remedy for such 
losses. (See Dept. of Public Works of 
Cal., Division of Water Rights v. Superior 
Ct. In & For Siskiyou County (1925) 
197 Cal. 215, 223-224 [when respondent 
court can make no valid disposition of 
the proceeding before it, the writ should 
issue so that the petitioners are not put to 
the expense and annoyance of attending 
what would undoubtedly be a protracted 
hearing].)

   The court issued a peremptory writ of 
prohibition barring the evidentiary hearing 
on the meaning of “moderate” risk in In re 
Carpenter.

      ***

GOVERNOR’S REVERSAL UPHELD 
UPON FINDING OF 

‘SOME EVIDENCE’ OF HEINOUSNESS 
AND LACK OF INSIGHT

In re Nelson Gamez 
 (Unpublished)

CA3 No. C069734 (December 21, 2012)

   In 1991, Nelson Gamez, who was having 
infidelity disputes with his wife, stabbed her 
to death, and disposed of the body some 30 
miles away.  He initially claimed she was a 
“missing person,” but when detectives found 
bloody evidence in his home and car, he was 
arrested and convicted of first degree murder.

   At his initial parole hearing, in 2007, the 
Board found Gamez unsuitable. His challenge 
to that denial in the superior court was denied.  
At his 2010 hearing, the Board granted 
parole, finding him an “overall low risk for 
recidivism.”  The Governor reversed the 
Board’s grant, citing Gamez’ minimization 
of the violent killing as well as his lack of 
insight.  In 2011, the trial court reversed the 
Governor, and the Board appealed.
 
   Central to the Governor’s reasoning was 
his interpretation of the nature of the killing, 
as derived from the number of stab wounds.  
Whereas Gamez admitted to stabbing his 
wife “3 or 4 times, plus other cuts,” the 
Governor took umbrage to this view, noting 
the record showed the victim sustained 28 
“stab wounds.”

   Upon reviewing the Governor’s view that 
the victim suffered “28 stab wounds,” the 
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Court of Appeal determined that the victim 
suffered 4 or 5 fatal stab wounds, but that the 
other “cuts” were consistent with defensive 
wounds.  Thus, Gamez’ story was not “utterly 
unbelievable,” as the Governor had stated.

   The Court of Appeal reached different 
conclusions as they related to the Governor’s 
“quantitative” and “qualitative” decision 
factors.  

Regarding the quantitative factor—the 
number of stabbings—the Governor 
found Gamez’s account of the crime 
in his 2007 psychological evaluation 
to be “utterly unbelievable” because 
that account implied that someone else 
came along and stabbed Martha 24 or 
25 additional times.  In reaching this 
conclusion, the Governor misreads 
the record. The official version of the 
crime establishes that Martha’s body 
was found with 28 total stab and incised 
wounds.4 Martha’s body was found 
with five stab wounds each sufficient to 
cause death—four in her lungs and one 
in her neck. Many of the other wounds 
were defensive.  Gamez stated in his 
2007 psychological evaluation that he 
stabbed Martha three to four times and 
he caused other cuts on Martha’s body.  
Although the record establishes there 
were five significant stab wounds (among 
28 stab and incise wounds) and Gamez 
stated that he stabbed Martha only three 
or four times (and acknowledged there 
were other “cuts”) , we do not find that 
such a minor discrepancy may itself be 
read as reflective of a material deficiency 
in Gamez’s understanding of the crime.  
(In re Ryner (2011) 196 Cal.App.4th 
533, 548 [“Evidence of lack of insight 
is indicative of a current dangerousness 
only if it shows a material deficiency in an 

inmate’s understanding and acceptance 
of responsibility for the crime.”].)  
Furthermore, during his 2007 Board 
hearing, Gamez accepted the account of 
the facts of the crime as set forth in the 
probation officer’s report, which showed 
five major stab wounds among 28 stab 
and incise wounds.

Regarding the qualitative factor—the 
severity of the stab wounds—during his 
2007 psychological evaluation, Gamez 
stated that he stabbed Martha with a 
“‘little knife to cut electrical cables 
and oranges.’”  He noted that since the 
knife was small, Martha’s wounds were 
not deep. The Governor may fairly read 
this description as inconsistent with 
the record and reflective of a material 
deficiency in Gamez’s understanding of 
the crime.  The record establishes that 
four of Martha’s stab wounds punctured 
her lung and one stab wound entered her 
throat.  Each of these wounds individually 
was of sufficient depth to cause death.  
Gamez stated that the mortal wounds he 
inflicted were not deep.  The Governor 

could conclude that Gamez’s continued 
inability to appreciate the gravity of his 
offense reflects a material deficiency in 
his understanding of the crime, which 
provides evidence of Gamez’s lack of 
insight into this terrible crime. As such, 
the Governor’s finding of Gamez’s 
current dangerousness is supported by 
the modicum of evidence required under 
the “some evidence” standard.

   The Court of Appeal was careful not to 
usurp the role of the Governor by opining 
whether this evidence supported a finding of 
current dangerousness. It limited its opinion 
to whether that evidence amounted to the 
“modicum” required by court precedent to 
leave the subjective decision by the Governor 
undisturbed.

It does not matter whether we believe 
that Gamez is currently dangerous.  (In 
re Shaputis, supra, 53 Cal.4th at p. 221.)  
The “some evidence” standard does not 
empower a court to reweigh the evidence. 
(Ibid.)  The Governor’s decision will be 
upheld unless it is arbitrary. (Ibid.)  Here, 
we must concede that the Governor could 
justifiably find that Gamez’s account of 
the crime during his 2007 psychological 
evaluation provides evidence of 
minimization.  Such minimization of 
a heinous crime may reflect lack of 
insight into the crime, which provides 
some evidence of Gamez’s continued 
dangerousness.

   Accordingly, the Court of Appeal reversed 
the trial court’s ruling that had overturned the 
Governor’s reversal of the Board’s grant of 
parole.

  ***
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LIFER GETS “GANG MEMBER” 
VALIDATION REMOVED

In re Sergio Gamez
 (unpublished)

CA5 No. F061976 (September 21, 
2012)

   Sergio Gamez, serving a second degree mur-
der sentence since 1982, had been last validat-
ed as a Mexican Mafia member in 2003.  At his 
2010 review, although he claimed otherwise, 
he was revalidated based upon one confiden-
tial informant’s statement.  The Court of Ap-
peal found that the validity of the informant’s 
input was doubtful, and, more importantly, 
not sufficient to support a gang affiliation re-
validation.  Accordingly, the Court ordered 
CDC to void the revalidation, cease classify-
ing him as an active gang associate, and cease 
housing him in the SHU based on the now in-
validated 2010 revalidation.

   Reduced to its simplest statement, the ques-
tion before the court was, was the source doc-
ument utilized in reviewing petitioner's status 
(the April 7, 2009, memorandum that con-
tained information from a confidential infor-
mant) sufficient to support the revalidation?

   The court cited the applicable review stan-
dard, from In re Furnace (2010) 185 Cal.
App.4th 649, 659:

"Judicial review of a [CDCR] custody 
determination is limited to determin-
ing whether the classification decision 
is arbitrary, capricious, irrational, or an 
abuse of the discretion granted to those 
given the responsibility for operating 
prisons. [Citation.] In  Superintendent v. 
Hill (1985) 472 U.S. 445, the United States 
Supreme Court considered the neces-
sary quantum of evidence to satisfy the 
demands of due process: `We hold that 

the requirements of due process are satis-
fied if some evidence supports the deci-
sion by the prison disciplinary board.... 
This standard is met if "there was some 
evidence from which the conclusion of 
the administrative tribunal could be de-
duced...." [Citation.] Ascertaining wheth-
er this standard is satisfied does not re-
quire examination of the entire record, 
independent assessment of the credibility 
of witnesses, or weighing of the evidence. 
Instead, the relevant question is whether 
there is any evidence in the record that 
could support the conclusion reached by 
the disciplinary board.' (Id.  at pp. 455-
456.) The issue is simply whether the evi-
dence in question permits a court to con-
clude that the administrator had reasons 
for his or her decision. [Citations.]"

   The court continued:

Prison officials may base actions, such 
as those undertaken here, on confiden-
tial information without violating due 
process, so long as the record "contain[s] 
information (confidential or otherwise) 
from which a reviewing court can con-
clude the hearing officer actually made 
a reliability and truthfulness determina-
tion, and that the determination is sup-
ported by evidence. [Citations.]" (In 
re Jackson  (1987)  43 Cal.3d 501, 516; 
see  Bruce v. Ylst, supra,  351 F.3d at p. 
1288.) An inmate has no due process 
right to confront or cross-examine the 
confidential informant, or to be informed 
of that person's identity. (In re Estrada 
(1996) 47 Cal.App.4th 1688, 1696; Tous-
saint v. McCarthy (9th Cir. 1986) 801 F.2d 
1080, 1101, abrogated in part on other 
grounds by Sandin v. Conner (1995) 515 
U.S. 472, as stated in Dunn v. Castro (9th 
Cir. 2010)  621 F.3d 1196, 1203.) Rather, 
"prison officials may satisfy the inmate's 
right to procedural due process by docu-
menting the reliability of the informant in 
a confidential report and submitting that 
report to the court for in camera review." 
(Mendoza v. Miller  (7th Cir. 1985)  779 
F.2d 1287, 1295.) Accordingly, we have 
reviewed the April 7, 2009, confidential 

memorandum, which was filed under 
seal as exhibit 6 to the return. We have 
also reviewed the confidential report re-
spondent has proffered as corroboration, 
which was filed under seal as exhibit 7 to 
the return.

  After reciting the Title 15 regulations regard-
ing use of confidential informant statements 
(15 CCR §§ 3378, 3321), the court then tested 
the evidence to see if it measured up.  It did 
not.  The confidential statement, reviewed in 
camera by the Court, reflected activity con-
necting Gamez with gang activity that took 
place somewhere else than his current prison.  
Thus, it was apparent that this data did not 
reflect any gang activity at his current prison.  
In other words, the informant knew nothing 
about his current activities.  Although CDC 
argued otherwise, the court disagreed.

Pointing to exhibit 7 of the return, re-
spondent further contends reliability 
was sufficiently established because other 
reports and witness statements showed 
part of the information provided by the 
confidential informant was true. In our 
view, however, section 3321, subdivision 
(c)(4) cannot reasonably be interpreted 
as meaning corroboration through in-
vestigation of any part of the confidential 
source's information — no matter how 
attenuated with respect to the person 
against whom it is proposed to be used 
— is sufficient to establish reliability. This 
is especially so when, as here, it is unac-
companied by any “specific knowledge of 
how [the confidential informant] knew 
the inmate to be involved with the gang 
as a member or associate,” as required by 
section 3378, subdivision (c)(8)(H). Even 
under the “some evidence” standard, 
prison officials’ decisions must be sup-
ported by evidence, not merely by hunch 
or intuition, and some indicia of reliabil-
ity. (See In re Lawrence (2008)44 Cal.4th 
1181, 1213;  In re Elkins  (2006)  144 Cal.
App.4th 475, 489; Cato v. Rushen (9th Cir. 
1987) 824 F.2d 703, 705 [“some evidence” 
standard not met where only evidence 
implicating inmate was hearsay statement 
related to prison officials by confidential 
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informant who had no first-hand knowledge 
of any relevant statements or actions by tar-
get inmate].)

  Accordingly, the court concluded:

In light of the absence of corroboration of 
the confidential information related to [the 
prison]’s SHU and petitioner, together with 
the lack of any showing how the confidential 
informant allegedly knew petitioner to be in-
volved with EME, we conclude the confiden-
tial informant cannot reasonably be found 
to be reliable with respect to those subjects. 
As the information from the confidential 
informant was, insofar as the record shows, 
the sole basis for the 2010 revalidation of 
petitioner as an active associate of the EME 
prison gang, it necessarily follows there is 
no evidence in the record that could support 
said revalidation. Accordingly, the revalida-
tion cannot stand.

  As there was no appeal taken, the case is 
now final.

  ***
SEX OFFENDER HOUSING 
CONSTRAINTS ARE NOT 

CONTROLLED BY THE NATURE
 OF THE OFFENSE ALONE

In re Stanley Wallace
 (unpublished)

CA2(6) No. B238791 (January 15, 2013)

   Many lifers also have sex offenses or crimes 
against children imbedded in their life 
crimes.  While the instant case is not about 
lifers, it may provide relevant guidance for 
CLN readers facing the reality of sex offender 
registration (PC § 290) upon parole.

   Stanley Wallace’s offense that required 
life-long registration, which occurred in 
1988, was a sexual assault against an adult 
cohabitant.  Although he suffered later con-
victions, none involved registerable offenses.  
In 2011, he filed a habeas petition challeng-
ing his ongoing restriction on housing (i.e., 
PC § 3003.5, the 2000 ft. restriction from 
living near a school or park where children 
regularly gather), because his offense did not 
involve children.  The trial court granted his 
petition, finding that “protecting children” 
from someone who never was convicted of 
offending children” by restricting where he 
could live, was unconstitutional.

   The State appealed.  It claimed that the 
concern for such restrictions was not that 
narrowly defined, and that before reaching 
a conclusion that Wallace was unreasonably 
denied access to wider housing choices, the 
trial court should have first conducted an ev-
identiary hearing to consider “the totality” of 
circumstances attending such a restriction.  
The court considered earlier case decision on 
parolee restrictions.

Parole conditions “may govern a parolee’s 
residence, his associates or living com-
panions, his travel, his use of intoxicants, 
and other aspects of his life.” (Terhune 
v. Superior Court (1998) 65 Cal.App.4th 
864, 874.) As Cate correctly notes: 1) the 
2,000-foot restriction does not expressly 
prohibit Wallace from travelling to a 
school or a park; 2) as a general rule, a 
parolee does not have the right “to choose 
his own residence” (In re Faucette (1967) 
253 Cal.App.2d 338, 341); 3) statutes that 
limited where parolees may reside have 
passed “constitutional muster” (Prison 
Law Office v. Koenig (1986) 186 Cal.
App.3d 560, 567); and 4) there are strong 
justifications for intensive restrictions 
on sex offenders because the Legislature 
“perceives that [they] pose a ‘continuing 
threat to society ‘ [citation] and require 
constant vigilance” (Wright v. Superior 
Court (1997) 15 Cal.4th 521, 527). ...

Parole “conditions must be reasonable, 
since parolees retain constitutional pro-
tection against arbitrary and oppres-
sive official action.” (Terhune v. Superior 
Court, supra, 65 Cal.App.4th at p. 874.) 
Consequently, they may raise “as-ap-
plied” constitutional challenges to the 
2,000-foot restriction at evidentiary hear-
ings. (In re E.J., supra, 47 Cal.4th at pp. 
1265, 1283-1284.)

   The court went on to distinguish the trial 
court’s summary conclusion from the more 
complex process recently laid down by the 
California Supreme Court.

But here the trial court did not conduct 
an evidentiary hearing and it did not 
make the findings required for an “as-ap-
plied” Jessica’s Law challenge. (In re E.J., 
supra, 47 Cal.4th at pp. 1283-1284.) In In 
re E.J., sex offenders on parole for “non-
sex offenses” petitioned for habeas relief 
from the 2,000-foot restriction claiming it 
was unconstitutional as applied to them. 
Some of the petitioners who claimed the 
restriction was overbroad had no history 
of committing sexual offenses against 
children. (Id. at p. 1296.) But the Supreme 
Court did not grant their habeas peti-
tions. Nor did it rule that the restriction 
was overbroad because their sex offenses 
did not involve children. 

Instead, the court remanded their cases 
with instructions that the trial courts 
conduct evidentiary hearings and make 
fact findings on several issues that went 
beyond the facts of their convictions. The 
court said, “These facts would include, 
but are not necessarily limited to, estab-
lishing each petitioner’s current parole 
status; the precise location of each peti-
tioner’s current residence and its proxim-
ity to the nearest ‘public or private school, 
or park where children regularly gather’ 
[citation]; a factual assessment of the 
compliant housing available to petition-
ers and similarly situated registered sex 
offenders in the respective counties and 
communities to which they have been pa-
roled; an assessment of the way in which 



         Volume 9   Number 1 # 49          Feb. 2013CALIFORNIA   LIFER   NEWSLETTERTM

19

     STATE CASES- from pg 18

the mandatory parole residency restric-
tions are currently being enforced in each 
particular jurisdiction; and a complete 
record of the protocol CDCR is currently 
following to enforce section 3003.5(b) in 
those respective jurisdictions.” (In re E.J., 
supra, 47 Cal.4th at pp. 1283-1284.)

   Applying the teachings of In re E.J., the ap-
pellate court found

Here the trial court ruled “an evidentiary 
hearing is unnecessary” because Wallace’s 
sex offense “did not involve a minor.” 
But the factual record is incomplete. The 
court in In re E.J. said the “as-applied” 
constitutional challenges to Jessica’s Law 
involve a variety of “complex” issues. (In 
re E.J., supra, 47 Cal.4th at p. 1264.)  Con-
sequently, “evidentiary hearings . . . have 
to be conducted to establish the relevant 
facts necessary to decide each claim.” (Id. 
at p. 1265, italics added.)

   Specifically, the court found that the trial 
court had oversimplified the determination 
by failing to establish and consider wider rel-
evant facts.

The trial court erred by not conducting 
an evidentiary hearing to resolve these 
factual disputes and by not making fac-
tual findings on these relevant issues. (In 
re E.J., supra, 47 Cal.4th at pp. 1264, 1283-
1284.) The “extent of housing in compli-
ance with section 3003.5(b) available to 
[parolees] during their terms of parole 
[is] a matter critical to deciding the mer-
its of their ‘as applied’ constitutional chal-
lenges.” (Id. at p. 1265, italics added.)
 
Here the trial court ruled that it would 
not decide any housing issues because it 
did not consider them to be relevant. But 
the housing issues constitute the basis for 
the habeas petition. The court granted 
the petition solely on the ground that 
Wallace had not committed sex offenses 
against children. But if a ruling on that is-
sue alone was sufficient to justify habeas 
relief, the result in In re E.J. would have 
been different. The Supreme Court would 
have granted relief for those petition-
ers who had not committed sex offenses 
against children. Instead, it remanded 
those cases because findings on all the ad-
ditional issues it identified were essential 
in determining whether habeas relief was 
appropriate.

   The court concluded:

Wallace correctly notes that a parolee’s 
criminal history is a relevant factor in 
deciding whether the restriction here 
is valid. But that is not the only factor. 
Our Supreme Court’s approach requires 
consideration of the “totality of circum-

stances” and a careful weighing of all the 
factors for each individual. The trial court 
relied on counsels’ arguments, but they 
are not a substitute for evidence. 

The judgment is reversed. The matter is 
remanded to the trial court with instruc-
tions to conduct an evidentiary hearing 
and make findings on all relevant issues 
in compliance with In re E.J., supra, 47 
Cal.4th at pp. 1264, 1283-1284.

   The lesson, to all potentially affected lifers, 
is to carefully prepare your parole plans to 
take into account restricted housing choices 
that you are subject to under PC §§ 290 and 
3003.5, unless and until later reviewed by a 
court under the wider guidelines outlined in 
this case.

        ***

PROBATION RESTRICTION 
AGAINST ASSOCIATING 
WITH GANG MEMBERS 

OVERRULED WHERE THERE 
IS NO HISTORY OF GANG 

AFFILIATION

People v. Brandão

 (___ Cal.App.4th ___)
CA6 No. H037871 (October 24, 

2012)

   When facing parole, lifers should expect 
conditions of parole to be placed on them by 
the Board and/or their parole agents.  How-
ever, such conditions must not be arbitrary; 
there must be a basis in fact in the inmate’s 
record to support the special condition.  In 
the instant (published) case, the Court of Ap-
peal rejected a trial court’s imposition of a “no 
gang affiliation” restriction on a felony drug 
offender, solely because such non-affiliation 
might aid the offender in not recidivating.  
In fact, this offender had zero record of any 

gang affiliation.  Upon his appellate challenge 
to the restriction, the court narrowly ruled 
in his favor.  But its discussion on how such 
restrictions may be made is instructive to all 
potential parolees, and hence is reported here 
for CLN readers.

   António Brandão pleaded no contest to pos-
sessing methamphetamine. Nothing in the 
record indicates that defendant has any gang 
affiliations or other gang-related history, nor 
did the underlying offense have anything to 
do with a gang. On appeal, he claimed that 
the trial court erred by imposing a no-gang-
contact probation condition on him. 

“Not associate with any individuals you 
know or are told by the Probation Officer 
to be gang members, drug users, or [peo-
ple] on any form of probation or parole 
supervision, except [for] family members 
subject to the discretion of the Probation 
Officer.”

The appellate court agreed with Brandão’s 
complaint, and modified the probation condi-
tion to delete the reference to gang members.   
The court first reviewed its own precedent in 
such questions.

In In re Babak S. (1993) 18 Cal.App.4th 
1077, this court summarized the range of 
a court’s discretion as broad but not un-
limited. A “condition of probation will 
not be held invalid unless it (1) has no 
relationship to the crime of which the of-
fender was convicted, (2) relates to con-
duct which is not in itself criminal, and 
(3) requires or forbids conduct which is 
not reasonably related to future criminal-
ity . . . . ” (People v. Lent (1975) 15 Cal.3d 
481, 486.) “Stated another way,” we ex-
plained in Babak S., “ a condition of pro-
bation which requires or forbids conduct 
which is not itself criminal is valid if that 
conduct is reasonably related to the crime 
of which the defendant was convicted or 
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to future criminality. ” (In re Babak S., 
supra, 18 Cal.App.4th at p. 1084, quoting 
and citing Lent and People v. Dominguez 
(1967) 256 Cal.App.2d 623, 627, on which 
Lent also relied.)

   
   The court then focused the question on rea-
sonableness.

Not every probation condition bearing 
a remote, attenuated, tangential, or di-
aphanous connection to future criminal 
conduct can be considered reasonable. 
Because it is undisputed that the no-
gang-contact probation condition im-
posed here involves noncriminal conduct 
and has no connection to the crime of 
which defendant was convicted, we must 
decide whether the condition is reason-
ably related to a risk that defendant will 
reoffend.

   The State did not give up easily, and tried to 
pin an arbitrary “prediction” of future miscre-
ance on Brandão.

Unable to point to anything in the record 
that would show that defendant has cur-
rent or prior gang affiliations or that his 
current crime is or any prior crimes were 
gang-related, the People note his criminal 
record and assert that associating with 
gang members “could easily lead to ap-
pellant’s slide down the recidivist ladder. 
Although the record does not show any 
evidence connecting appellant to gangs, 
his criminal history mirrors that of many 
gang members.” By this the People mean 
that defendant has “a lengthy criminal 
history.” This history, they argue, “sup-
ports . . . limitations on appellant’s free-
dom [to have contact with] with . . . gang 
members . . . who would undoubtedly 
contribute to appellant’s downfall.”

   Finding that Brandão had absolutely no his-
tory of gang affiliation, the court found the 
no-contact provision unlawful.

In our view, a no-gang-contact probation 
condition cannot be imposed on defen-
dant here, given that the record divulges 
(1) no ties between defendant and any 
criminal street gang, (2) no such ties in-
volving any member of defendant’s fam-
ily, and (3) no criminal history showing 
or strongly suggesting a gang tie. Not only 
is such a probation condition not reason-
ably related to future criminality under 
People v. Lent, supra, 15 Cal.3d 481, but 
it also does not fall within Penal Code 
section1203.1‟s grant of authority, which 
authorizes imposing probation condi-
tions to do justice, to repay the offender’s 
debt to society, to compensate a victim, or 
to rehabilitate or reform the probationer. 
(Id., subd. (j).) To be sure, making contact 
with members of criminal street gangs 
could be deleterious to defendant. But 

given the dictates of People v. Lent, supra, 
15 Cal.3d 481 and subdivision (j) of Penal 
Code section 1203.1, the trial court’s de-
termination cannot be sustained.

   The State insisted that nonetheless, any re-
striction that had a possible beneficent effect 
should be permissible.  The court came down 
hard against this.

The People argue that a probation con-
dition must be upheld if it has any pos-
sible beneficent effect, even when the 
condition lacks a reasonable connection 
to a criminal defendant’s background or 
crimes, or the defendant’s prospects as 
related to the defendant’s background or 
crimes. We disagree. If the courts could 
forbid probationers from having con-
tact with any person or entity that could 
conceivably tempt an individual to stray 
from the path of the straight and narrow, 
they could forbid probationers to watch 
violent television programs and mov-
ies; to play violent video games, which 
our Legislature has determined to have 
malign influences on minors (Civ. Code, 
§§ 1746-1746.5, held unconstitutional in 
Brown v. Entertainment Merchants Assn. 
(2011) 564 U.S. __, __ [131 S.Ct. 2729, 
2732, 2742, 180 L.Ed.2d 708]); to read 
works ranging from comic books to clas-
sical literature that contain violent or 
antisocial themes (see id. at p. __ [131 
S.Ct. at pp. 2736-2737]); or to eat foods to 
which some have ascribed crime-induc-
ing effects (Covey, Temporary Insanity: 
The Strange Life and Times of the Perfect 
Defense (2011) 91 Boston U. L.Rev. 1597, 
1601, fn. 18 [referring to the “junk-food 
overdose defense”]). Our guides must be 
People v. Lent, supra, 15 Cal.3d 481, and 
subdivision (j) of Penal Code section 
1203.1, and we read them as stopping 
short of authorizing conditions to shield 
probationers from exposure to people 
and circumstances that are less than ideal 
but are nonetheless unrelated to defen-
dant’s current or prior offenses or any 
factor suggesting a risk of future criminal 
conduct.

   This case stands as an excellent resource 
for probationers and parolees who wish to 
challenge unreasonable conditions placed on 
them upon their release from custody.

        ***

PRISONER’S MANDATE 
PETITION ALLEGING CDC’S 

ABUSE OF 602 PROCESS, 
IS DENIED

Kao v. CDCR
 (unpublished)

CA4(1) No. D060814 
(January 17, 2013)

   This case involves allegations of abuse of the 
appeals process by staff, and is instructive to 
all CLN readers, who must understand how 
not to abuse this important process when 
challenging grievances that might affect their 
parole suitability determinations.
    
   Chung Kao had submitted several CDC-602 
inmate appeal forms regarding loss of prop-
erty during transfers.  The property was listed 
on his property sheet, and included law books 
and sports and arts supplies.  He became en-
tangled in the procedural web of the Appeals 
Office, and the Title 15 regulations governing 
appeals, finally filing this petition for writ of 
mandate to seek compliance with his inter-
pretation of the rules.  The petition for writ 
of mandate sought return of his property and 
filing of department employee misconduct 
complaints in their files (to be retained for 5 
years).  Kao was denied in the superior court, 
and now, in the Court of Appeal.

   Kao’s specific claims, in his mandate peti-
tion, were:

(1) unlawfully discarded his appeals, 
in violation of regulatory protections, 
and/or (2) violated his equal protection 
rights under Penal Code section 832.5, 
providing for law enforcement agencies’
investigation and retention of miscon-
duct complaints against its officers (with 
some exceptions).

   Kao’s appeals were “screened out” (i.e., 
procedurally rejected and returned to him 
by the Appeals Coordinator) for several rea-
sons.  First, it was alleged that he failed first 
to resolve the dispute on the informal level.  
When he submitted a renewed appeal, it was 
screened out because he failed to attach the 
original appeal to the new submission.  Sev-
eral of his appeals were screened out because 
they alleged more than one claim per appeal.  
Finally, a frustrated Kao, on resubmission of 
an appeal, used the language “bogus” and “de-
spicable.”  For this, his appeal was screened 
out for using “false information, profanity, or 
obscene language.”

   Becoming exasperated with the appeals 
process, Kao additionally filed a complaint 
against a peace officer under PC § 832.5, al-
leging that certain correctional staff and the 
Appeals Coordinator had committed miscon-
duct by throwing away his appeals.
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   The trial court had rejected Kao’s mandate 
petition.

“The Court finds there is no ministe-
rial duty to compel [the Dept.] to process 
[Appellant’s] inmate appeals as suggested 
by [Appellant]. Penal Code section 832.5, 
15 CCR 2084.1, et. seq. [15 CCR 3084, et. 
seq.] and other authorities cited by [Ap-
pellant] provide that [the Dept.] shall put 
procedures in place for the review and 
consideration of inmate appeals. Those 
procedures allow [the Dept.] to reject the 
inmate appeals under certain circum-
stances.” The court then determined that 
the Department had duly accepted and 
processed Appellant’s appeals, “albeit, not 
to the satisfaction of [Appellant]. The law 
does not require more.”

   That order next made a finding that no evi-
dence had been presented that the Depart-
ment had intentionally discarded the appeal 
or otherwise improperly disregarded it.  Fur-
ther, “[Appellant] failed to establish how [the 
Dept.’s] conduct was arbitrary, capricious or 
lacking in evidentiary support. [¶] Therefore, 
the petition for writ of mandamus is DE-
NIED.”

   The court made a useful summary of the law 
regarding mandamus as available to challenge 
departmental decisions.

Department regulations allow a prison 
inmate to appeal departmental decisions, 
actions, conditions, or policies that al-
legedly adversely affected the inmate’s 
welfare. (Wright v. State (2004) 122 Cal.
App.4th 659, 666-667 (Wright), citing § 
5058 and former Reg. 3084.1, subd. (a).) 
This administrative appeal process antici-
pates that first, an informal review takes 
place, followed by several formal reviews. 
(Wright, supra, at pp. 666-667.) Where, 
for example, the inmate seeks a remedy 
for an unreasonable delay in processing 
the appeal, a writ of mandate lies to or-
der the Department to perform its duty 
by completing the review. (Id. at pp. 667-
668, citing Wasko v. Department of
Corrections (1989) 211 Cal.App.3d 996 
(Wasko).)

Thus, the courts acknowledge that relief 
in mandamus is available for an institu-
tional failure to perform a ministerial 
duty, such as making available to an in-
mate those procedures required by ap-
plicable regulations. (Wright, supra, 122 
Cal.App.4th 659, 666-668; Wasko, supra, 
211 Cal.App.3d 996, 1000.) Under Code 
of Civil Procedure section 1085, the stan-
dards of ordinary mandamus required 
the trial court to consider whether the 
Department’s actions “were arbitrary, 
capricious, totally lacking in evidentiary 
support, or conducted without the proper 

notice and procedure.” (Consaul v. City 
of San Diego (1992) 6 Cal.App.4th 1781, 
1793 (Consaul).)

On appellate review of the trial court’s 
determinations of fact, “all factual mat-
ters are viewed most favorably to the pre-
vailing party, with all conflicts resolved in 
favor of the judgment appealed from; we 
determine only whether any substantial 
evidence supports the conclusion reached 
by the trier of fact. [Citation.] Regarding 
the trial
court’s use of a particular legal standard, 
in the absence of a contrary indication in 
the record, we assume a correct standard 
was used in ruling on the petition. [Cita-
tion.] ‘ “A judgment or order of the lower 
court is presumed correct. All intend-
ments and presumptions are indulged to 
support it on matters as to which the re-
cord is silent, and
error must be affirmatively shown.” ‘ [Ci-
tation.]” (Consaul, supra, 6 Cal.App.4th 
1781, 1792, italics omitted.)

   Proceeding to the merits, the Court of Ap-
peal first noted the exclusion in current regu-
lations that bars a prisoner’s use of “citizen’s 
complaint” remedies, relegating such con-
cerns instead to the 602 process.

We note that in the current version of 
the regulations, Regulation 3084.9 more 
clearly identifies numerous “Exceptions 
to the Regular Appeal Process,” including 
subdivision (i), dealing with staff com-
plaints: “A staff complaint filed by an in-
mate or parolee shall be processed as an 
appeal pursuant to this Article, not as a 

citizen’s complaint [and shall include a 
Rights and Responsibility Statement].” 
(Italics added.) Thus, the current regula-
tions more clearly authorize treatment of 
an inmate’s staff complaints as adminis-
trative matters. However, the format of 
the Rights and Responsibility Statement 
utilized by Appellant did not indepen-
dently create a ministerial duty for the 
Department to retain inmate appeals that 
were otherwise determined, in the nor-
mal course, to be procedurally defective.

   The Court of Appeal rejected Kao’s request 
to place his complaint in the staff members’ 
personnel files for five years, per 15 CCR 
3084.1(c)(5).  However, in light of the excep-
tion noted above, Kao’s complaint was deemed 
not to be a “citizen’s complaint,” and thus the 
file retention provision did not apply to his re-
quest.

   In sum, the Court of Appeal found no merit 
in either Kao’s complaint of abuse of the 602 
process or his attempted “citizen’s complaint,” 
and affirmed the trial court’s denial of his peti-
tion for writ of mandate.

Appellant has not provided any support 
for his claim that section 832.5 must be 
interpreted as he requests, to create a 
ministerial duty not otherwise present 
in the administrative regulations. This 
record does not show any evidence or 
indication that the manner in which the 
Department processed his May 2010 in-
mate appeal somehow denied him equal 
protection, on the basis that perfected 
complaints by members of the public (not 
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by inmates) are to be retained, even if un-
substantiated. (§ 832.5, subd. (c).) Rather, 
the Department could justifiably return 
the May 2010 appeal to him, regardless of 
its label, for his noncompliance with the 
administrative requirement that each is-
sue shall be separately presented. No evi-
dence was presented that the Department 
intentionally discarded this appeal, the 
sole subject of the petition, or otherwise 
improperly disregarded it. Other related 
filings were also duly processed by the 
Department.

We conclude the trial court had a sound 
basis in the record and did not misinter-
pret the applicable statutory and regula-
tory provisions, when it determined that 
“[Appellant] failed to establish how [the 
Dept.’s] conduct was arbitrary, capricious 
or lacking in evidentiary support.” (Con-
saul, supra, 6 Cal.App.4th 1781, 1791.) 
We affirm the order denying the petition.

     ***

PELICAN BAY LOCKDOWN 
PRACTICE OF 

PREFERENTIAL TREATMENT 
BASED ON ETHNICITY 

IS NOT JUSTIFIED,  ABSENT 
“NARROW TAILORING”

In re Jose Morales
 (___Cal.App.4th___)

CA1(3) No. A132816 (January 23, 
2013)

   The California Court of Appeal upheld 
the ruling of the Del Norte County superior 
court that found segregation of purportedly 
disruptive prisoners at Pelican Bay State Pris-
on (PBSP) by ethnicity, rather than by their 
individually determined dangerousness, was 
unconstitutional.

   Jose Morales is of Hispanic ethnicity.  When 
he was transferred to PBSP, the prison was in 
the middle of a multi-year lockdown of all 
Hispanic prisoners, following a major dis-
turbance involving Hispanic gang members 
and/or affiliates.  Morales had nothing to 
do with this earlier disturbance, but found 
himself ethnically discriminated against 
when he was swept up in this mass punish-
ment, which included no yard, no canteen, 
no religious services, no telephone calls, and 

no visits.  After exhausting administrative 
remedies, Morales petitioned the Del Norte 
County superior court.

   That court was well familiar with PBSP eth-
nically-based segregation issues, having ruled 
earlier in what became Escalera v. Terhune 
(Feb. 10, 2004, A101614 (unpubl.).  In Escal-
era, it was resolved that PBSP would classify 
and treat each suspected gang member pris-
oner on his personal record, and not sum-
marily on his ethnicity.  Under Escalera, PBSP 
would not “solve” its gang-violence problems 
by noting that because members of gangs al-
ways belonged to a separate ethnic identity 
group, PBSP would simply sweep up all such 
ethnically identified prisoners whenever it 
sought to punish violence emanating from 
within that ethnic community.  Putting it 
more simply, if a Northern Hispanic attacked 
a Black prisoner, they would not lock down all 
Northern Hispanics and all Blacks, except on 
an initial emergency basis wherein they sorted 
out which individuals were involved.

   This worked, in principle, until a change 
of wardens.  From then on, the situation re-
gressed back to the prior procedure of blan-
ket lockdowns and punishment.  Morales 
sought enforcement of Escalera, which he 
gained in the superior court.  In the process, 
he was transferred out of PBSP to another 
high-security prison, after which prison of-
ficials tried to tell the superior court that 
Morales’ petition was moot, since he was no 
longer suffering the alleged ethnic discrimi-
nation at PBSP.  The court refused to cow 
to such a devious move, and declared that 
any PBSP prisoner who had similar cause 
to complain would be covered by the ruling 
on Morales’ petition.  To represent Morales, 
and, ultimately, all affected PBSP prisoners, 
the court appointed seasoned prisoner rights 
attorney Donald Specter, of the Prison Law 
Office.

   The Court of Appeal summarized the case, 
on appeal:

The warden defends the prison’s race-
based practices as responding “to long-
standing and constant hostilities between 
rival Hispanic prison-gangs and their dis-
ruptive-group affiliates, whose repeated 
efforts to attack each other at every op-
portunity threatened the safety and secu-
rity of all the inmates housed there and 
the staff responsible for them.” He char-
acterizes the challenged order as “prohib-
iting Pelican Bay . . . from responding to 
ongoing violence between rival Hispanic 
prison gangs and their disruptive-group 
affiliates.” We do not question the mag-
nitude of the problems confronted by 
prison authorities in dealing with racially 
motivated violence of prison gangs. But 
the warden mischaracterizes the terms 
and effect of the challenged order and 
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provides no justification for disregarding 
the prior court order and for practices 
that are not narrowly tailored to further 
prison security.

Pelican Bay racially segregates prison-
ers and, during extended periods of per-
ceived threatened violence, denies family 
visits, work assignments, yard exercise, 
religious services and other privileges 
to prisoners of one race while grant-
ing those same privileges to prisoners of 
other races. This habeas proceeding was 
brought by a Hispanic prisoner alleging 

that the prison’s policy of disparate treat-
ment based on race and ethnicity denies 
him equal protection of the laws. (U.S. 
Const., 14th Amend.) The United States 
Supreme Court, in a prior challenge to 
California prison segregation, held that 
government officials are not permitted 
“to use race as a proxy for gang member-
ship and violence without demonstrating 
a compelling government interest and 
proving that their means are narrowly 
tailored” to advance that interest. (John-
son v. California (2005) 543 U.S. 499, 511 
(Johnson).) The trial court here applied 
Johnson and found that “there are more 
narrowly tailored means of controlling 
violence than to restrict entire ethnic 
groups.” The court ordered the prison “to 
refrain from affording preferential treat-

ment to inmates on the basis of ethnicity” 
but the order permits prison officials to 
“separate inmates on the basis of ethnic-
ity, if prison security requires it, so long as 
it is not done preferentially” and is done 
“[o]n a short-term emergency basis.” We 
shall affirm the order.

  PBSP is somewhat unique in California 
in that it is the designated repository for 
the most violent of all of its prisoners, 
notably those actively involved in gangs, 
or whom prison classification teams have 
determined to be “affiliated” with gangs.  
The determination of who fits which cat-
egory is made following a “validation” 

process.  This process, set forth by regu-
lation, requires a certain number of cor-
roborative evidentiary records to make a 
finding.  That finding is sufficient to hold 
a prisoner in the Security Housing Unit 
(SHU) for six more years, until he can 
be considered for return to the mainline 
population.  While in the SHU, he will be 
(mis)treated in accord with those worst 
behaving members of his designated eth-
nic group.  

To minimize and control gang violence 
among the general population of inmates, 
Pelican Bay utilizes a race-based classifi-
cation system distinct from the security 
level classification applied to all Califor-
nia prisoners described above. As the 
trial court found, based on substantial 

evidence, Pelican Bay has an unwritten 
policy of using race as the primary fac-
tor determining housing assignments, 
activity levels, and restrictions among the 
general population of inmates.. A Pelican 
Bay classification committee assigns ev-
ery general population inmate to one of 
five racial or ethnic groups: White, Black, 
Northern Hispanic, Southern Hispanic, 
or Other. Prison officials testified that, 
in placing an inmate in one of the five 
groups, the prison considers the inmate’s 
race, the race of the cell mate he requests, 
the race of the victims of any prior vio-
lent acts perpetrated by the inmate, and 
“intel” from watching the exercise yard to 

see the race of those with whom the in-
mate socializes.

 A host of prison housing and 
management decisions are based on an 
inmate’s group designation, including cell 
assignment and access to programs. Peli-
can Bay’s general population is housed 
two inmates to a cell; all cellmates share 
the same group designation and are thus 
segregated by race. Color-coded signs are 
placed above the cells: white for White, 
yellow for Other (mostly Asians), blue 
for Black, red for Southern Hispanic, 
and green for Northern Hispanic. Group 
designation also determines an inmate’s 
access to programs and activities during 
periods of unrest when the prison imple-
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ments partial lockdowns, some of which 
last for years. 

   This policy was mitigated, following Escal-
era, but not for long.

The policy of individual assessments im-
plemented following Escalera was short-
lived. Following a change in wardens, 
without seeking court approval, Pelican 
Bay reverted to group classifications based 
on race and ethnicity as described above. 
It is not clear exactly when the prison 
returned to group classifications, but an 
associate warden testified that individual 
assessments of inmates officially ended in 
2009 at the command of a CDCR associ-
ate director. A Pelican Bay facility captain 
testified that individual risk assessment of 
inmates was labor-intensive and difficult 
to implement because there were no reg-
ulations supporting the methodology. He 
also stated that to ignore race in classify-
ing inmates is to ignore “the big elephant 
in the room” because inmates align them-
selves by race.

 Following the August 2008 in-
cident between Hispanic inmates, the 
prison removed the perpetrators of the 
assault to the administrative segrega-
tion unit and implemented a “modified 
program” as described above, restrict-
ing all other Hispanic inmates’ access to 
programs, which remained in effect for 
almost three years. An associate warden 

testified that Pelican Bay made attempts 
at reintegrating Northern Hispanic and 
Southern Hispanic inmates over the years 
but the attempts failed. A facility captain 
said that the Mexican Mafia and Nuestra 
Familia prison gangs are at war statewide 
and that Southern Hispanic street gang 
members (associated with the Mexican 
Mafia and often referred to as Sureños) 
and Northern Hispanic street gang mem-
bers (associated with Nuestra Familia 
and referred to as Norteños) would at-
tack each other on sight. Prison officials 
testified they had no control over the war 
between the Hispanic prison gangs and 
that the prison gangs alone controlled 
when Hispanic inmates could be safely 
reintegrated. Pelican Bay’s facility captain 
testified that security concerns over the 
three years preceding the 2011 trial made 
inmates classified as Other the only pris-
on “work force.” These inmates, mostly 
Asians, had to work “double shifts” cook-
ing, doing laundry, and handling the gar-
bage because all other inmates were on 
partial lockdown. While Asian inmates 
did the work, inmates of other races were 
denied visitation, exercise, religious ser-
vices, and other privileges.

 The superior court, following briefings and 
hearings, entered the following order.

“1. The court reiterates its orders in the 
case of Escalera v. Terhune .  .  .  . Specifi-
cally, CDCR staff at PBSP is ordered to 
refrain from affording preferential treat-

ment to inmates on the basis of ethnicity. 
In their discretion, the [habeas petition] 
respondents may lock down the prison, 
and may release inmates from lockdown 
based upon individual behavior, and 
upon informed predictions of individual 
behavior; but not on the basis of ethnic-
ity. On a short-term emergency basis, 
respondents may separate inmates on 
the basis of ethnicity, if prison security 
requires it, so long as it is not done prefer-
entially. [¶] 2. CDCR staff at Pelican Bay 
State Prison is ordered, within 60 days, to 
cease and desist from managing inmates 
as members or associates of disruptive 
groups, unless those inmates have been 
individually validated as members or as-
sociates pursuant to [California Code of 
Regulations, title 15, section] 3378. [¶] 3. 
Inmates who are not parties to this case, 
or to the case of Escalera v. Terhune may 
seek enforcement of the orders made 
herein by filing a pleading in this case.”

   In challenging the trial court’s order, the 
warden argued that PBSP’s classification of 
inmates as White, Black, Northern Hispanic, 
Southern Hispanic, and Other was not based 
on race but on gang “affiliation,” which the 
warden believed to be outside the scope of 
state regulations governing the classification 
of gang members and associates.  The warden 
argued that even if these group classifications 
were race-based, the classification and prison 
management practices employing them were 
justified as necessary security measures.
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 The trial court properly rejected this conten-
tion, making the express finding that Pelican 
Bay’s group classifications “are ethnic groups, 
not disruptive groups (gangs).”

  Substantial evidence unquestionably 
supports the trial court’s finding. The 
court correctly observed that classifica-
tions like White, Black, and Hispanic 
“are racial or ethnic by their nature,” that 
“each group is composed almost entirely 
of the ethnic group designated by the 
name,” and that every inmate is assigned 
to one of the groups with “no choice but 
to be placed into one of the groups.” The 
testimony confirms the racial nature of 
the classifications. Prison officials admit-
ted that the group classifications are not 
based on gang membership or associa-
tion. As the warden concedes on appeal, 
state regulations mandate a formal pro-
cess for designating an inmate as a gang 
member or associate, and the testimony 
establishes that very few prison inmates 
are so designated. The warden argues 
that the group classifications are based 
on gang “affiliation,” which is a level of 
gang activity less than membership or as-
sociation that he contends is outside the 
scope of the formal gang regulations. But, 
as prison officials acknowledge, not every 
inmate is affiliated with a gang. Yet, every 
inmate is placed into the prison’s racial-
ly-termed classification system because, 
according to an associate warden, every 

inmate aligns by race. A facility captain 
admitted that Pelican Bay’s five group 
classification system uses “the language of 
ethnic groups” and that the prison man-
ages inmates on the basis of ethnicity, at 
least “[t]o a certain extent.” A prison gang 
investigator testified that race is a key 
consideration in classifying inmates be-
cause an inmate cannot simply disclaim 
identification with a group – other in-
mates will react to the perceived race of 
the inmate. He said that a racially White 
inmate may deny affiliation with gangs or 
other inmates but “[o]dds are because of 
the way [he] appear[s] the first time [he] 
come[s] out to the yard the first Black in-
mate that sees [him] will attack [him].” 
According to a facility captain, “it’s just a 
cold hard fact that race is a factor in iden-
tifying an inmate.” Whatever the reasons 
for the practice, it is plainly a race-based 
practice and thus its constitutionality 
must be evaluated under the strict scru-
tiny standard of review.

   The Court of Appeal then focused on the 
critical “narrowly tailored” standard for ren-
dering its decision.

The trial court properly found that the 
practices employed at Pelican Bay are not 
narrowly tailored to further prison secu-
rity. The modified program places restric-
tions on all members of a racial group for 
extended and indefinite periods of time 
without any attempt to determine which 
individuals of the particular race have 
any affiliation with a racial gang, without 

any attempt to determine which inmates 
had any responsibility for the incident 
that triggered the modified program, and 
without any attempt to determine which 
inmates are likely to engage in future 
misconduct. Moreover, many of the re-
strictions, such as the denial of all visita-
tion, appear primarily punitive in nature, 
rather than designed to maintain security, 
especially when imposed on a large group 
of inmates for an extended period of time.

   Finally, PBSP argued that the superior court 
order should only apply to prisoner Morales 
(whom they had transferred out of PBSP in 
the meanwhile), and not dictate any other 
prisoner’s rights.  The Court of Appeal came 
down hard against this desperate plea.

The trial court found that the issues pre-
sented in this case are a recurrence of the 
issues presented in Escalera and are likely 
to recur in the future. As set out above, 
before filing the present action Morales 
filed a motion in the Escalera case to en-
join race-based lockdowns but the motion 
was returned by the court clerk because 
Morales is not a party in that action. The 
court’s order disposing of Morales’s sub-
sequently filed habeas petition provides 
that “[i]nmates who are not parties to this 
case, or to the case of Escalera v. Terhune 
may seek enforcement of the orders made 
herein by filing a pleading in this case.” 
The court made the order “in the inter-
est of judicial economy, and to avoid a 
multiplicity of litigation.” The court later 
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explained that the enforcement provi-
sion is “a procedural device designed to 
conserve judicial resources by avoiding 
repeated hearings on the same issue. The 
court will still expect inmates to exhaust 
administrative remedies before making 
a motion to enforce the order, and if the 
Court of Appeal issues a published deci-
sion, that part of the order may become 
unnecessary. However, as we have seen, 
there is a danger that after a period of 
compliance, the order may be forgotten 
and ignored, unless there is a means for 
inmates to seek redress.”

 The warden contends that this 
portion of the order exceeds the authority 
of the trial court, which assertedly is lim-
ited to adjudicating Morales’s individual 
right to relief from the modified program 
in effect from 2008 to 2011. The warden 
asserts that the court had “no authority 
to provide prospective relief or to rule on 
issues not alleged in Morales’s petition.” 
The warden’s argument understates the 
scope of permissible habeas corpus relief. 
“It is well recognized that the habeas cor-
pus procedure may be properly utilized to 
obtain a declaration of rights in the pre-
vailing circumstances.” (In re Head (1983) 
147 Cal.App.3d 1125, 1131.) “Moreover, a 
trial court may grant habeas corpus pe-
titioners ‘prospective or class relief ’ to 
redress recurring deprivations of rights at 
correctional facilities. [Citation.] The writ 
is thus an effective and versatile means by 
which to remedy persistent violations of 
prisoners’ rights, and has been so used.” 
(Mendoza v. County of Tulare (1982) 128 
Cal.App.3d 403, 420.)

 It is true, as the warden maintains, 
that a court may not rule on issues out-
side the allegations of a habeas petition. 
“[I]t is the parties’ pleadings that define 
the issues” in a habeas proceeding and 
thus “the issues to be addressed may not 
extend beyond the claims alleged in the 
habeas corpus petition.” (Board of Prison 
Terms v. Superior Court (2005) 130 Cal.
App.4th 1212, 1235.) The trial court’s 
order does not breach this rule. Morales 
alleged that “prison officials are violating 
the Equal Protection Clause by segregat-
ing Southern Hispanics and imposing 
atypical and significant confinement on 
Southern Hispanics inmates” and that, 
despite Escalera and Johnson, prison of-
ficials “continue to place ethnic groups 
on lockdown for nonemergency reasons,” 
keep “the lockdown inmates segregated” 
for years, and apply “preferential treat-
ment.” The constitutionality of the pris-
on’s practice of race-based lockdowns was 
raised by the allegations of Morales’s peti-
tion and thus was properly adjudicated in 
this action. 

 In authorizing other affected in-
mates to enforce the order “to refrain 
from affording preferential treatment 
to inmates on the basis of ethnicity,” the 
order does not, as the warden claims, 
“deprive[]” him of “the opportunity to 
defend existing or future modified pro-
grams.” In the event that other inmates 
allege that a future modified program vi-
olates the order, the warden of course will 
be entitled to file responsive pleadings 
and to present evidence that its program 
is consistent with the court’s order. What 
the warden may not do is re-litigate the 
constitutionality of imposing long-term 
penalties and restrictions on the basis of 
its race-based classifications, a practice 
that the trial court, now with our approv-
al, has enjoined.

   Only time will tell as to whether PBSP will 
truly shed its ingrained policy of mass pun-
ishment of prisoners, based on their ethnic-
ity, for the miscreance of a smaller number of 
their members.

     ***
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NEW EXPERT OPINION 
EVIDENCE, OFFERED ON 

HABEAS TO LATER 
CHALLENGE “FALSE 

EVIDENCE” AT TRIAL, MUST 
PROVE TRIAL EVIDENCE WAS 

OBJECTIVELY UNTRUE

In re Richards
 (___Cal.4th___)

CA Supreme Ct. No. S189275 
(December 12, 2012)

   Many frustrated lifers are consumed with 
trying to find new ways to reopen their con-
viction litigation, in hopes of vacating their 
life sentences.  One way this may legally be 
accomplished is via Penal Code § 1473(b), 
where the introduction of newly available 
evidence (such a through improved forensic 
science since the trial) demonstrates that the 
earlier expert testimony was false.  The Cali-
fornia Supreme Court recently set out limita-
tions for such an attack.

   In In re Richards, the Court determined 
that newly available technology on dentition 
evidence (dental bite mark I.D.), offered on 
habeas corpus to challenge less sophisticated 
expert scientific evidence available at the 
time of trial, could not become the basis for 
relief under PC §1473 (b) unless the older 
expert testimony was “objectively untrue.”  
In lay terms, this means that if the best guess 
as to expert opinion of the evidence at trial 
was not plainly false, opinions today based 
on newer technology will not be permitted 
to disturb the trial results.

   Under section 1473(b), habeas relief is 
available if material or probative false evi-
dence was introduced at a hearing or peti-
tioner presents new evidence that unerringly 
points to innocence or reduced culpability.  
Even when new expert opinion testimony is 
offered that criticizes or casts doubt on the 
original opinion, it has not necessarily been 
established that the original opinion was 
false.  Here, the experts did not absolutely 
rule out petitioner's teeth as a possible source 
of the lesion.  Because petitioner could not 
prove that the original dental forensic evi-
dence was “objectively untrue,” he was not 
entitled to habeas relief on the ground of 
false evidence, because the new evidence did 
not point unerringly to his innocence or di-
minished culpability. 

  ***

SEARCH OF ENTIRE CAR 
MAY BE PERMISSIBLE WHEN 

PAROLEE IS MERELY 
A PASSENGER 

IN A VEHICLE STOP

People v. Schmitz
 (___Cal.4th___)

CA Supreme Ct. No. S186707 (De-
cember 3, 2012)

   Lifers do get paroled!  So, here is some re-
cent wisdom on parolee search vulnerability 
just handed down by the California Supreme 
Court.

   Police stopped a vehicle under suspicious 
circumstances.  The driver, Schmitz, ap-
peared to the officer, from skin abscesses, to 
be a drug user.  The passenger properly identi-
fied himself as a parolee.  Since  parolees may 
be searched with a warrant at any time by a 
peace officer, the officer searched not just the 
parolee, but the entire interior of the vehicle.  
The search turned up drugs and syringes, for 
which the driver was arrested and tried.  At 
trial, he tried to suppress the widened search 
on grounds that he was not a parolee, and was 
illegally searched.

   The California Supreme Court used a “total-
ity of the circumstances” standard to permit 
the search to stand.  The scope of the search 
is evaluated under the totality of the circum-
stances balancing test which recognizes the 
state's interest in supervising parolees and 
ensuring compliance with terms of their re-
lease, balanced against the reduced expecta-
tion of privacy of the occupants of a vehicle.  
As to the limits of the search, they flow from 
the nexus between the parolee and the area 
or items searched.  The nexus depends on the 
totality of the circumstances.  Thus, a vehicle 
search based on the passenger’s parolee status 
may extend beyond his person and the seat 
he occupies.  The search is not limitless and 
is confined to those areas of the passenger 
compartment where the officer reasonably ex-
pects the parolee could have stowed personal 
belongings or discarded items when aware of 
police activity.  Under this standard, the offi-
cer's search of the back seat (where the drugs 
were found) was reasonable as the parolee had 
access to it. 

REMANDED GANG VALIDATION 
CASE PROCEEDING IN

COURT OF APPEAL

In re Elvin Cabrera
 (unpublished)

CA5 No. F059511 (November 1, 2012)

   Last month CLN reported (CLN #49, p. 24) 
on the California Supreme Court’s ruling in 
In re Cabrera, which remanded a gang valida-
tion question back to the Court of Appeal.  For 
those prisoners following this ongoing saga 
from within the confines of a CDC SHU, here 
is the latest order by the appellate court, on re-
mand from the Supreme Court.

     The California Supreme Court's Oc-
tober 29, 2012, decision reversed this 
court's judgment and remanded the mat-
ter "for further proceedings consistent 
with th[e] opinion." We recognize that 
the Supreme Court's decision is not final 
and the remittitur returning jurisdiction 
to this court has yet to be issued. None-
theless, the court is sending this request 
for supplemental briefing prior to the 
finality of the Supreme Court's decision 
to promote the efficient handling of this 
case on remand. Specifically, the petition-
er is requested to submit a supplemental 
opening brief to this court "[w]ithin 15 
days after finality of [the] Supreme Court 
decision remanding [the] cause to [the] 
Court of Appeal for further proceedings 
." (Cal Rules of Court, rule 8.200(b)(1).)

[1] Within 15 days after such brief is filed, 
the Attorney General's Office may file a 
supplemental responding brief. (Ibid.) 
The court is not adverse to the parties 
stipulating to a different briefing sched-
ule. Remaining Issues. The Supreme 
Court directed this court to decide on 
remand (1) "[w]hether the evidence is 
sufficient, under the regulation as prop-
erly construed, to uphold the validation 
of Cabrera as a gang associate, " and (2) 
"whether the validation and placement 
in the SHU otherwise violates any of Ca-
brera's rights ." 

Sufficiency of the Evidence. It appears to 
this court that the first issue stated by the 
Supreme Court may include the follow-
ing specific questions: 1. Did the photo-
copies of the drawing by gang associate 
Fermin Garcia and the drawing by gang 
member Fernando Bermudez constitute 
sufficient evidence to uphold the deter-
mination that Cabrera had "a direct link 
to a current or former validated mem-
ber or associate of the gang." (Cal. Code 
Regs., tit. 15, § 3378, subd. (c)(4).) 2. Was 
there sufficient evidence to demonstrate 
that the four photocopies of drawings 
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found in Cabrera's possession were "in-
dependent" source items for purposes of 
the regulation that requires "at least three 
(3) independent source items of docu-
mentation indicative of association with 
validated gang members or associates"? (§ 
3378, subd. (c)(4).)

[2] If petitioner disagrees with this for-
mulation of the issues to be decided on 
remand, his supplemental opening brief 
should state that disagreement and set 
forth his position as to the appropriate 
phrasing. Also, if petitioner believes ad-
ditional issues fall under the broader 
question of "[w]hether the evidence 
[wa]s sufficient, under the regulation as 
properly construed, to uphold the valida-
tion of Cabrera as a gang associate, " he 
should set forth his formulation of those 
additional issues. Please note that, in ad-
dressing the sufficiency of the evidence, 
this court will apply the "some evidence" 
test used in In re Furnace (2010) 185 Cal.
App.4th 649, 659, unless presented with 
a compelling argument to the contrary. 
Violations of Other Rights. With respect 
to the Supreme Court's catch-all issue 
regarding whether Cabrera's "validation 
and placement in the SHU otherwise 
violate[d] any of [his] rights, " petitioner 
should identify each of the asserted vio-
lations of his rights he wishes this court 
to address on remand..... Oral Argument. 
The supplemental briefs submitted by 
the parties may state whether that party 
would like this court to hold an oral argu-
ment on the issues remaining to be decid-
ed on remand. (See Cal. Rules of Court, 
rule 8.256(e)(2) [cause is deemed resub-
mitted when oral argument is held].)
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The Sacramento Community Based Coalition: 
Where Successful Transition Begins

The transition to life outside of prison is a difficult one for many men and women 
on parole. Whether an individual has spent three years or thirty years incarcerated, 
changes in technology, the workforce, family life and other aspects of going about one’s 
day can present a number of barriers to achieving success on parole and ultimately 
giving back the number.  In Sacramento County, the Sacramento Community Based 
Coalition (SCBC) strives to assist clients with overcoming these barriers and excelling 
during their reentry experience.  The SCBC is available to men and women on parole 
in Sacramento County.  Since the program’s inception in 2007, over 2600 clients 
including over 30 lifers have enrolled in the program.  

Clients of the SCBC are eligible to receive a number of services at no cost including 
temporary transitional living funding, life skills, job readiness, academic (GED 
testing and prep) and substance abuse courses as well as certified 52 Week Batterers 
Intervention and DUI programs.  In addition, clients have access to an on-site computer 
lab and computer education courses.  There is also Lifer Support Group that meets on 
site once per week.  Upon entering the program, each client is assigned a dedicated 
case manager who will individualize programming and develop a service plan based 
on the client’s unique reentry needs.  

Vocational programming at the SCBC includes Certified ROP Landscaping and Retail 
Sales as well as CalTrans Parolee Work Crew Training Project referred to by clients 
as “CalTrans.”  Caltrans provides clients who have completed approximately four 
months of foundational coursework in job readiness, cognitive behavioral and life 
skills with a temporary, paid training opportunity.  Interested clients who complete the 
required programming apply, interview, attend safety training and begin working for 
$10 per hour performing litter abatement and landscaping along Sacramento County 
freeways.  During employment, a number of incentives including additional work 
extensions and promotions are available to exemplary clients. Over 500 clients have 
participated in this program and many have gone on to receive permanent employment 
in the community after completed their training. 

After five years of operation, the SCBC has seen less than 8% of clients return to 
prison with a new term and less than 35% return for any reason (parole violation, 
pending revocation, etc).  For graduates of the program, less than 18% return to prison 
and most go on to achieve stable and productive employment, continued sobriety and 
reunification with their families.
  
If you have a parole date and are paroling to Sacramento County and you are interested 
in participating in the SCBC, the first step is to speak with your agent after you are 
released from prison.  Your parole agent will refer you to the SCBC and our staff will 
contact you with an enrollment date.  If you do not have parole date but know you will 
be returning to Sacramento County and feel that the SCBC may be a good fit for your 
reentry plan, please write to us at:

Attn: Lifer Group 
Sacramento Community Based Coalition 
10170 Missile Way 
Mather, CA 95655 

Bill Lane, Director
 Sacramento Community 
 Based Coalition
 
 
As one of the top consultants in the Nation 
for high-risk youth and adults, Bill Lane 
has an extensive background working 
with the incarcerated and formerly 
incarcerated adults and juveniles for the 
past 25 years. For over ten years Bill was 
a counselor and motivational speaker for 
youth throughout the state of California. 
Bill has an Associate of Arts Degree in 
Business Administration, a Bachelor 
of Arts Degree in Interdisciplinary 
Studies, a Master of Science Degree 
in Educational Administration 
and a Doctorate of Philosophy in 
Educational Administration, with an 
emphasis in high-risk youth education, 
criminal delinquency and transition. 
 
Currently, Bill is the Director of the 
Sacramento Community Based Coalition 
(SCBC), a transition program for adults 
being paroled to Sacramento from State 
prison. The SCBC has full wrap-around 
services including academic education, 
vocational training/ROP programs, 
transitional housing, substance 
abuse education, job development 
and life skills education and training. 
It is the goal of the SCBC to teach 
their clients to live life productively.  
 
Bill developed the SCBC and opened it 
in October 2007. To date the SCBC has 
served over 2000 male and female adult 
parolees returning to Sacramento County. 
SCBC outcomes at the three-year mark 
indicated success in a number of areas. 
Employment rates, for example, climbed 
from 8.6% at program admission to over 
37% after enrollment with late-phase 
clients displaying an employment rate 
of 82.4%. The rate of clients receiving a 
parole violation with new term (PV-WNT) 
was found to be just 8.5% overall and 3.9% 
among successful program completers.  
 
Beyond these figures, the SCBC’s impact 
on keeping its clients out of custody and 
productively involved in community-based 
programming is tied to an estimated 
state savings of over $17 million. 
 
In January 2012, Bill was the recipient 
of the Martin Luther King Jr. Making a 
Difference Award for 2012. (and…we at 
LSA/CLN wish we could clone Bill and 
his program…he’s a super good person...
big heart and this program is needed 
throughout the state)

ReEntry for LIFERS

From time to time California Lifer Newsletter will feature 
information on re entry facilities and programs available in 

various areas of the state as part of our efforts to help lifers (and 
other prisoners) who have paroled or who may need 

such information to assist in preparing a parole plan prior
 to a parole hearing.  If you have questions on any of the 

re entry or transitional facilities featured, please direct your 
inquiries to that facility rather than to CLN.
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ABOUT THOSE “EARLY RELEASES”…

As described elsewhere in CLN, in early January 
California Governor Jerry Brown challenged the 3 federal 
judges on the population cap for prisons, claiming that the 
state has done all it could to reduce prisoner numbers, 
short of endangering public safety.  Part of Brown’s court 
pleading asserted releasing any more inmates, those 
he labeled ‘violent and dangerous,’ on a so-called ‘early 
release’ program, would imperil public safety.

But on the eve of Brown’s rant, on the very day the 
state was supposed to present the judges with a way to 
meet the population cap, up to and including identifying 
additional ‘early release’ candidates, plaintiffs in the 
Coleman lawsuit filed a  supporting declaration with 
the court (“Declaration of James Austin in Support of 
Plaintiff’s Statement in Response to October, 11,2012 
Order Regarding Population Reduction”), outing the 
state’s preliminary and unannounced 
“Court Ordered Early Releases” 
thoughts.  A sworn declaration by Dr. 
James Austin, a nationally recognized 
corrections consultant, notes:  “As 
explained to me (Austin) by CDCR, 
this will be achieved by identifying and 
releasing the lowest risk prisoners 
through CDCR’s scientifically 
validated risk assessment instrument 
(California Static Risk Assessment 
or CSRA). Since 43% of the current 
California’s prison population is low 
risk, this method alone is sufficient to 
meet the target population. The use 
of a validated risk assessment is by 
far the safest method of reducing the 
prison population because it selects 
only those who are low risk, while the other methods 
identified by the CDCR include inmates with higher risk 
levels.”

Austin also offers a series of additional measures he 
recommends to achieve the population cap, measures 
that for the first time identify lifers as a category that could 
be released without compromising public safety.  Austin is 
careful to reiterate all the information regarding state plans, 
as well as data on which his additional recommendations 
are based, were provided to him by CDCR, thus making 
his proposals specific to California and the state’s needs.  

As outlined by Austin, based on state figures and 
projections, the state would be required to reduce the 

prison population to about 109,800 prisoners by June 
2013, in order to comply with the federal court ruling.  
Although Brown’s realignment plan, coupled with other 
efforts in reducing population has resulted in decreasing 
inmate numbers by about 23,000 by December, 2012, 
Austin notes that if “no further steps are taken to reduce 
crowding, on June 27, 2013, there will be approximately 
120,000 prisoners in the 33 prisons, approximately 9,000 
more inmates than the order allows.”

Noting the in-state prison population has become largely 
stable since mid-summer 2012 (due in part to a small 
by unanticipated increase in prison admissions) Austin 
concludes “[t]he impact of Realignment appears to have 
hit a plateau.”  Thus, no more substantial population 
reductions can be expected as a result simply of the 
continued implementation of Realignment.  Austin is not 
alone in reaching this conclusion, but is one of the first 
to say so publically.  Life Support Alliance, in discussions 
with various CDCR representatives in recent months, has 

heard the same conclusion 
expressed.  The unexpected 
but developing increase in 
prison admissions are privately 
held to be the result of county 
prosecutors elevating the level 
of some criminal cases in an 
apparent effort to secure state 
prison time for some offenders. 
 
The Austin document relates 
that CDCR officials had hoped 
to address the population 
reduction primarily through a 
two-fold attack of increasing bed 
capacity and reducing prisoner 
numbers. Bed capacity increase 
would be achieved by delaying 

the return of out of state prisoners, the opening of the long-
awaited health care facility in Stockton and expanding 
contract beds in state.  Through these methods the state 
had anticipated an increase bed capacity of about 7,800 
spaces.  The remaining need to reduce prisoner numbers 
would be addressed by “by identifying and releasing the 
lowest risk prisoners” as identified by “CDCR’s scientifically 
validated risk assessment instrument (California Static 
Risk Assessment or CSRA).”

Austin, again noting “All of the data presented in this report 
were provided to me by the CDCR,” states that since 42%  
of all prisoners currently in state prisons are evaluated as 
low risk by the CSRA, “this method alone is sufficient to 
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meet the target population.”  Austin endorses the use of 
CSRA to determine the safest prisoners to consider for 
early release, as opposed to other methods considered 
by CDCR, as the assessment tool is considered to identify 
only those individuals who are of low risk.  

Specifically, the document relates that the CDCR planned 
to use the validated risk assessment to identify the lowest 
risk prisoners for first early release, “working through the 
low risk inmate population until the court-ordered target 
is met.”  Austin calls this plan “far superior” to any other 
method of determining release priorities in protecting 
public safety.  Other methods under consideration, which 
largely rely on increasing credits, while still considered 
safe and widely used in other jurisdictions, are not, in his 
opinion and experience, as optimal, as these methods 
will inevitably include higher-risk inmates in the release 
population.  He calls CDCR’s plans to rely on low risk 
assessment “well justified.”

While Austin believes if CDCR  were to implement these 
release plans and requirements as outlined the state 
would be able to meet the court deadline, he offers up 
some additional recommendations which he suggests 
be used not only moving forward, but for application 
retroactively, to current prisoners.  These include:

o Diversion of drug possession cases.  CDCR is 
already considering this, moving forward.  Austin 
suggests the same criteria be applied retro ac-
tively to the current inmate population, which he 
estimates could reduce the population by about 
2,000.

o 2nd strikers serve 34% of sentence, both retroac-
tively and in the future.  This would mean a recal-
culation of sentence for about 33,000 prisoners 
but could reduce the population by about 3,000 by 
June of this year, with, importantly, no impact on 
counties.

o Violent offence non-strikers would serve 34% of 
sentence, both retroactive and sustained in the fu-
ture.  This would change good time credit for 15% 
to 34% and could reduce the population by about 
6,000 individuals.

o Enhance program credits for activities that would 
reduce risk of recidivism.  

o ICE transfers that would move to federal immigra-
tion custody all those prisoners with an ICE hold 
who are within 6 months of their release from state 
prison, a possible reduction of about 1,000 prison-
ers.

o Restrict readmission to state prison for parole vio-
lations to those who commit new felonies.  Techni-
cal violators would not be sent back to state cus-
tody.

o Expedite the implementation of Prop. 36 to eligible 
3rd strikers, a possible reduction of 2,200 inmates.

The last of Austin’s recommendations would undoubtedly 
be the most controversial, but is based on solid data and is 
a position LSA has promoted for years.  To quote directly 
for Dr. Austin’s sworn declaration:

 “Release low risk lifers past their minimum parole 
eligibility date. There are some 9,000 Lifers with the 
possibility of parole who are low risk and are past their 
minimum eligible parole date (MEPD). This class of 
inmates by far poses the lowest risk to public safety based 
on recidivism studies completed by the CDCR. Based on 
the CDCR data there are approximately 9,315 prisoners 
who are past their MEPD.  Virtually all of them (96%) are 
low risk.”

Figures in Austin’s statement, again, obtained from 
CDCR, identify between 3,900 and 4,900 lifers who are 
both low-risk and past their MEPD who would, if released 
on parole, have no impact on public safety and could save 
the state some $742,271,700 in costs, even accounting 
for increased parole costs to monitor them.  

It is important to note: the recommendation that lifers 
be included in consideration for early release is a 
recommendation from Dr. Austin (one LSA endorses) 
and is not currently under consideration by CDCR.  
CDCR has not officially identified any group of 
prisoners or criteria as under consideration for early 
release.

The report also notes that, like most of the nation, the 
overall crime rate in California has dropped significantly, 
to a level below the rate in 1960.  In 1960 California had an 
incarceration rate of 140 per 100,000 populations.  Today, 
that rate has nearly quadrupled, to 400 per 100,000 of 
population.   In 2007, at the peak of prison overcrowding, 
more than 173,000 men, women, and in some cases, 
children, were held in California prisons.  Today, the prison 
population, while still massive, has declined by 40,000, 
while the crime rate in the state has actually declined 11%.  
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CAUTION: 
DON’T RUSH 3 STRIKES PETITIONS

Following the passage of 3 strikes law amendment by 
California voters in November there are many wheels in 
motion as the court systems begin to receive and consider 
petitions from those 3 strikers who may qualify for sentence 
reduction.  And the word from all sides, defenders, DAs, courts 
and advocates, is the same: proceed with caution, don’t rush 
your chances.  Petitions can be filed until Nov. 6, 2015.

In a reaction that was a predictable as the rising of the 
sun, many prosecutors and counties are starting to push 
back against what they are characterizing as anything from 
a ‘deluge’ to a ‘flood’ to a ‘significant workload’ increase of 
petitions for recall of sentence consideration.  Some county 
DA offices are beginning to make noise about attempting to 
limit the number of 3rd strikers released back into their county 
and appear to be gathering steam to throw roadblocks in the 
way of releasing 3rd strikers.  

Public Defenders, inmate attorneys and prisoner advocacy 
groups are warning inmates pushing forward by filing pro 
per that they may be sabotaging their chances by submitting 
premature and poorly constructed petitions that will be easy 
denials for some jurisdictions.  As usual the court system is 
lagging behind the electorate in establishing practices on how 
to handle the 3 strikes recalls, other than the petitions must 
be filed by November, 2015, and various counties seem to be 
handling the cases differently.  There have even been credible 
reports of pro per petitions denied in chambers, absent any 
meaningful review of circumstances and based solely on 
procedural factors.

A variety of county Public Defender offices are also indicating 
they are gearing up to provide assistance to 3 strikers, 
with many indicating they are reviewing the cases of those 
sentenced to 3rd strike life terms from their counties to identify 
those with 3rd strike crimes that could qualify for recall.  Some 
have even indicated they may take the lead in filing petitions, 
but this scenario varies greatly from county to county.

At the same time there seems to be considerable variance in 
the attitude and plans of county DAs, some indicating they will 
actively oppose the petitions, others saying they are working 
to identify a list of inmates who, if they do request sentence 
recall, the DA would not oppose.  As part of this many 
county prosecutors indicate they will be contacting prison 
officials requesting inmate records regarding disciplinary 
and programming records for inmates while incarcerated.  
This is fair game, as the decision on whether or not to allow 
modification of a 3rd strike life sentence rests with judges, who 
have the authority to conduct what, for all practical purposes, 
may well be a mini-parole hearing, delving into many of the 
topics, including psychological evaluations, of 3rd strikers.

Scott Thorpe, head of the California District Attorneys 
Association, noted his organization is urging their members 
to subpoena inmate records.  “We’re arguing that everything 
should be taken into consideration,” Thorpe told California 
Watch.  “If they haven’t taken advantage of programs that 
were available to them, we’re saying that’s a relevant fact in 
determining whether this is a responsible person to go out 

into society.”  Clearly, however, Thorpe is either unaware of or 
unconcerned about the level, or lack thereof, of programming 
realistically available to lifers, third strike or otherwise.  

Also of concern and an issue that may play into how quickly 
any re-sentenced inmate can be released is whether these 
blocking procedures now being outlined by some county DA 
offices will create a bottleneck in hearings, thus preventing 
timely releases.  Michael Romano, co-author of the last year’s 
successful Prop. 36 effort and a law professor at Stanford 
University, is concerned with adequate representation of the 
prisoners at hearings.  “We are not expecting the prosecutors 
are going to roll over,” he said, adding he expected “a large 
number of cases are going to contentious.  We are loading for 
bear.”  Such concerns are the basis for many advocates and 
attorneys cautioning prisoners from rushing to file their own, 
perhaps not highly prepared petitions.

Preliminary data from CDCR indicates the department believes 
about 2,800 inmates now serving life terms could be eligible for 
shorter sentences.  Nearly 70% of those come from Los Angeles, 
Kern, San Bernardino, Riverside and San Diego counties.  Very 
early figures indicate the numbers of potential 3 strikes releases 
vary wildly from county to county, with Los Angeles County 
leading at over 1,000 to San Francisco, so identifying only 3.  
These figures, of course, are bound to change.  But even in 
Los Angeles Count, with a population of nearly 10,000,000, if 
all 1,000+ so-far identified third strikers were released, it could 
hardly be considered a ‘flood’ of prisoners pouring into the 
county.

At present the consensus among attorneys, public defenders 
and advocates is that those third strike lifers who wish to be 
evaluated for possible recall of sentence petition should 
contact either an attorney familiar with lifer issues or the Public 
Defender’s Office in their county of commitment and inquire 
if the county has yet developed procedures for the petition.  
Several university law schools are also preparing to join the 
effort and as more, and certain, information becomes available 
CLN will report the developments.

For now, proceed without haste and with due consideration.  If 
you would like a list of credible lifer attorneys, most of whom 
are now handling 3 strikes petitions, and selected law schools 
with prisoner programs, contact CLN and we will mail you that 
information.
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California Proposition 36, 
Changes in the “Three Strikes” Law (2012)

Proposition 36, a Change in the “Three Strikes Law” Initiative, 
was on the November 6, 2012 ballot as an initiated state statute, 
where it was approved.
Proposition 36 modifies elements of California’s “Three Strikes” 
Law, which was approved by the state’s voters in 1994. In 2004, 
voters rejected Proposition 66, which like the 2012 measure was an 
attempt to change some aspects of the original “Three Strikes” Law. 

Proposition 36: 

•	 Revises the three strikes law to impose life sentence only when the new felony conviction is “serious or 
violent”. 

•	 Authorizes re-sentencing for offenders currently serving life sentences if their third strike conviction 
was not serious or violent and if the judge determines that the re-sentence does not pose unreasonable 
risk to public safety. 

•	 Continues to impose a life sentence penalty if the third strike conviction was for “certain non-serious, 
non-violent sex or drug offenses or involved firearm possession”. 

•	 Maintains the life sentence penalty for felons with “non-serious, non-violent third strike if prior 
convictions were for rape, murder, or child molestation.” 

One impact of the approval of Proposition 36 was that the approximately 3,000 convicted felons who were as of 
November 2012 serving life terms under the Three Strikes law, whose third strike conviction was for a nonviolent 
crime, became eligible to petition the court for a new, reduced, sentence.  Some estimates were that reducing the 
sentences of these current prisoners could result in saving the state somewhere between $150 to $200 million a year. 

Altogether, about 8,800 prisoners are currently serving life terms in California prisons under the 1994 law.

CORRECTION

In the December issue of CLN we mentioned that Donald “Doc” Miller, originator and former publisher of CLN 
had suspended the activities of his paralegal firm, Miller Consulting, due to his continuing recovery from accident 
injuries.

“Doc” now informs us that he has not officially suspended Miller Consulting and is still accepting a limited number 
of cases and issues from lifers.  That’s good news for lifers, who have come to trust and appreciate Doc’s efforts 
on their behalf.

Those prisoners who wish to present their needs to Doc can continue to do so by contacting him at 
Miller Consulting, PO Box 687, Walnut, Ca. 91788.  A caveat here: if you wish to contact CLN for questions on 
other than legal matters, to renew your subscription or send information to our on-going survey inquiries, those 
communications should go to LSA/CLN at PO Box 277, Rancho Cordova, Ca. 95741.  

While we will forward to Miller Consulting issues that come erroneously to our address and the crew at Miller 
Consulting will do the same, such trading and forwarding of mail slows response time.  And an additional plea to 
allow the limited staff of both CLN and Miller Consulting time to respond to your communications before assuming 
that we didn’t receive the letter or won’t answer and writing again.  Our thanks.

http://ballotpedia.org/wiki/index.php/California_2012_ballot_propositions
http://ballotpedia.org/wiki/index.php/Initiated_state_statute
http://ballotpedia.org/wiki/index.php/California_Proposition_184,_the_Three_Strikes_Initiative_%281994%29
http://ballotpedia.org/wiki/index.php/California_Proposition_184,_the_Three_Strikes_Initiative_%281994%29
http://ballotpedia.org/wiki/index.php/California_Proposition_66,_Changes_in_the_%22Three_Strikes%22_Law_%282004%29
http://ballotpedia.org/wiki/index.php/California_Proposition_184,_the_Three_Strikes_Initiative_%281994%29
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NEW BPH PROCEDURES ANNOUNCED

Former Board of Parole Hearings Commissioner and now BPH Chief Legal Counsel Howard Moseley and BPH 
Executive Director Jennifer Shaffer continue to make substantive changes in board policies and procedures.  Through 
a combination of Executive Directives and legal team interpretations of existing law the BPH has both clarified and 
changed board actions.

Two of these changes that have the most immediate and direct impact on lifers’ parole grants involve the referral of 
parole decisions to en banc review as a result of a split or tie decision and procedures the board will follow when a 
hearing is continued.  At the December, 2012 BPH executive meeting the board enacted, through an Administrative 
Directive, outlining and clarifying how hearing continuances would be handled.   Under the procedures authorized in 
Section 2253 (e)(2) of Title 15 if a hearing is continued, “the board shall attempt to impanel the same panel members 
when the hearing is reconvened.  However, the board may, in its’ discretion, reconvene a panel and commence a new 
hearing.”

The directive continues “if the commissioner(s) or the deputy commissioner appointed to hear the continuation of the 
original hearing is different than the commissioner(s) or deputy commissioner who heard the original hearing, then 
the continuation of the original hearing will be conducted as a new or de novo hearing.”  In plain English, if a lifer’s 
parole hearing is continued prior to a decision being rendered the BPH’s scheduling unit will attempt to empanel the 
same commissioner and deputy commissioner to hear the reconvened hearing.  If the same panel members are 
not available for the reconvened hearing an entirely new hearing will be held, and any discussions, testimony or 
comments from the interrupted hearing will not be considered by the new panel.

The second major change involves hearing decisions referred to the en banc process as a result of a tie vote (split 
decision).  The board will now consider only the information presented to the original parole panel.  The Administrative 
Directive instructs, “The review shall be limited to the record of the hearing. The record shall consist of the transcript or 
audiotape of the hearing, written or electronically recorded statements actually considered by the panel that produced 
the tie vote, and any other material actually considered by the panel.  New evidence or comments shall not be 
considered by the en banc proceeding.”  

Further, “A commissioner who was involved in the tie vote shall be recused from consideration of the matter in the 
en banc review.”   Again, in simple terms, for any decision referred to the entire board as a result of a tie vote, no 
one will be able to speak in regard to, offer opinion on or present new information regarding that prisoner/ parole 
consideration.  The entire board will render a decision based solely on the information presented at the hearing, with 
the commissioner involved in the tie vote not voting in the en banc consideration.

Another noticeable change, though one that has perhaps less direct impact on lifer hearings, is the Board’s newly 
adopted practice of posting notice of which on-going litigations are considered by the board during their monthly, 
closed to the public Overview of Pending Litigation and Writs of Habeas Corpus.  Life Support Alliance has, for nearly 
three years, reminded the board that while the commissioners and members of their legal team are, under provisions 
of California laws designed to promote transparency in government actions, allowed to hold closed discussion on 
legal cases, they are also required to notify the public on which legal cases are under discussion in those closed 
sessions.  The Board’s previous legal advisors, prior to Moseley assuming the helm, disregarded these reminders, as 
well as the law itself. 

Moseley and Shaffer, however, having instituted a policy of listing those cases on the Executive Meeting agenda, 
thereby, we believe, bring the board in compliance with the law and acknowledging the public’s inherent interest in the 
board’s actions.  LSA and other stakeholders recognize and appreciate this new openness on the part of the BPH.
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BPH NEWS
BPH EN BANC DECISIONS, DECEMBER AND JANUARY

The board referred for a rescission hearing the parole grant for Christopher Gilmore, D 75500.  Parole was opposed by 
Deputy LA County DA Alexis De la Garza, who called the grant “improvident,” based primarily; it appears, on the nature of 
the victim.  Although  Gilmore’s FAD evaluation set his risk level as low, the entire board decided the original panel committed 
“fundamental errors by not giving adequate consideration to the prisoner’s disciplinary record, lack of credibility and lack of 
insight” in granting a date.  Although the decision notes no longer reflect the actual vote on en banc considerations it should be 
noted this decision was not unanimous.  A previous motion to affirm the grant failed to achieve a majority vote, but did have at 
least 2 commissioners in favor of affirmation.

Referred for recall of sentence for Guadalupe Guerra, T 33881, due to the prisoner’s terminal illness and revised post-release 
plans to live with family, who will provide palliative care.

Affirmed the term calculation used in the grant of parole for John Martin, J 87352, as within the discretion of the original parole 
panel.  The decision had been referred to en banc consideration by the Decision Review Committee for reconsideration of the 
matrix used in determining prison time required. The Contra Costa County DA opposed the grant, claiming the granting panel 
used an incorrect matrix in term calculation. The board as a whole disagreed and affirmed both the grant and term calculation.

Referred for rescission hearing the grant of parole for Andre McClendon, V 41437.  The majority of the board indicated 
they felt the original panel and committed “fundamental errors” in not giving sufficient consideration to “personal issues that 
contributed to him committing this atrocious crime.”   Alameda County Deputy DA Jill Klinge, taking the usual line, faulted the 
inmate for not discussing the crime (bulletin, Ms. Klinge, the prisoner is not required to discuss the crime and this decision is not 
allowed to be held against him).  A representative from a victim’s rights groups read a letter from the victim’s relatives reciting 
facts of the crime.

Moved to vacate a November, 2012 parole hearing decision and set a new hearing date for Corby Sargent, H 16868.

Affirmed the grant of parole for Ray Tompkins, E99962, despite opposition from the Alameda County DA’s office.  
Based on a disciplinary write up for possession of tobacco the board voted to affirm a denial of parole for Glenda Virgil, W 
27823, despite the prisoner’s terminal illness.  The Board decided the possession of tobacco constituted a nexus of pro-criminal 
thinking.

Referred for rescission hearing the parole grant to Tony Bennett, H 10932, to determine if the grant was given as the result of 
fundamental errors in determining the prisoner’s motives for the crime and lack of credibility.  Parole for Bennett was opposed 
by LA County Deputy DA de la Garza, who questioned the differences between the inmate’s version of the crime and the 
‘official record.’  While one of the major points of contention here seems to be whether the inmate lied about the facts of the 
crime or whether the ‘official record’ was, as is often the case, wrong.    The board also requested a new FAD report prior to the 
new hearing.

Moved to vacate a parole grant to Jeffery Perrotte, H 89472, and set a new hearing.   This matter was referred to en banc 
consideration by the Decision Review Panel based on error of law; however, no specific error of law was articulated by the 
board or the review panel.  It may however, turn on the question of whether letters in opposition to Perrotte’s parole were 
received in a timely manner to be considered by the parole panel.  The letters, apparently 2 from victim’s family and 6 from 
associated ‘members of the community,’ (usually members of victims’ rights groups) were not considered at the previous 
hearing due to late arrival.

Also moved to vacate the parole grant to Robert Peterson, B 85767 and set a new hearing with the same panel members, 
if possible, due to errors in fact relating to Peterson’s education, vocation and disciplinary record.  This matter, again, was 
referred to en banc consideration by the Decision Review Panel, this time based on unspecified ‘error of fact.’

Affirmed the parole panel’s decision to grant parole to Victor Williams, B 52321.  This case was referred back to en banc by 
the Governor on the basis of a conviction prior to the life crime that the Governor , supported by the Madera County DA’s office, 
apparently felt had not  been sufficiently considered.  The board decided the original panel had given proper weight to the 
previous crime, which occurred in 1973.  In an unusual move FAD chief psychologist Dr. Cliff Kusuji advised the board that the 
crime in 1973 was not the same as the current offense and therefore the conclusion of the FAD report, assessing Williams as a 
low risk (at age 73) was valid.

The Board also vacated the grant and will hold a new hearing for Doreen Gutierrez, W 82022, referred for an error in law. 
However, this new hearing may be necessitated more by the fact that the recording of the hearing was lost.  This is not the first 
time a complete new hearing has been ordered due to a lost recording.  

The Board affirmed the parole grant for Sheila Anders, W 14543, based on “her level of insight into the causative factors of her 
life crime, remorse for her actions and acceptance of responsibility for the consequences of her action.”
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BPH NEWS

FIRST REPORT ON STATE
 APPOINTED ATTORNEYS

In line with our request for factual information from prisoners 
regarding their experiences with state appointed attorneys LSA 
recently presented the Board of Parole Hearings with the first 
results of our survey.  We feel it only right we should share 
those results with our most important audience, prisoners.

Herewith is the first of a continuing series of reports on how 
you feel, and why, about those who have been appointed to 
represent you in parole hearings.  Keep in mind, LSA is not a 
legal office and cannot evaluate the performance of attorneys 
from a legal competency standpoint. Our summation and 
concern is based more on how these individuals execute their 
fiduciary duty to communicate, advise and protect the interest 
of and assist their clients.

We will report on those who receive favorable reviews, as well 
as those who do not.  This first report includes those who have 
been reported to be less than stellar.

1. Leon Harris III, Bar # 111073, Bakersfield, CA.

Mr. Harris received more negative responses than any other 
attorney mentioned.  He is universally seen as uncommunicative 
with clients and their families, not prepared to discuss specifics 
of an individual’s case and unresponsive to factual errors 
pointed out by inmate clients.

He has sent confusing letters to inmates, informing them of 
an incorrect parole date and never bothering to correct that 
information to the prisoner.  He is condescending to family 
members and unresponsive to their requests for communication.  
While the family members may not be directly paying Mr. 
Harris they are, by virtue of their taxes, paying his salary.  In 
addition, family members have an inherent interest in the 
outcome of parole hearings for their loved ones and Mr. Harris, 
in the interest of providing the best possible representation 
for his clients, should be willing to speak with family members 
regarding support letters and other parole plans.  He often fails 
to include support letters sent to him in the parole packet.

Mr. Harris often does not meet with his client until a few days 
prior to the hearing and often appears unfamiliar with the facts of 
the case, thereby providing little help to prisoners attempting to 
put together an adequate parole packet in a timely fashion.  He 
is unresponsive when errors, particularly those in psychological 
evaluations, are brought to his attention and often does not 

offer objections to those errors during the hearing.  This was 
especially egregious in one case wherein a different inmate is 
referred to by name in the midst of an evaluation, demonstrating 
the clinician had obviously erred in cutting and pasting the 
‘evaluation.’

2. Kirk Endres, Bar # 225526, San Luis Obispo

Mr. Enders often fails to communicate with clients in a timely 
fashion and/or does not appear at hearings without notification 
to either the client, or, reportedly, the Board.  He fails to follow 
through with promised actions, including filing requests for 
postponement, leaving his clients both uninformed and under-
represented but also in jeopardy of adverse action by the board, 
due to lack of deadlines being met.

Several inmates also reported they felt greatly pressured by Mr. 
Enders to stipulate to unsuitability, often being told “this panel 
just isn’t giving out dates,” or the suggestion they are courting 
a long-term denial without a stipulation.  Many inmates report 
they were so dis-heartened by his representation of the panel 
that they did stipulate to a multi-year unsuitability and later, 
after reflection and without the doom and gloom scenario being 
painted for them, regretted they did so.
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BPH from pg

3. Johnwilly Osuji, Bar # 237179, Ontario

Mr. Osuji, while apparently well-meaning, presents what may 
be a cultural challenge, but none-the-less one that negatively 
impacts inmates.  Mr. Osuji’s accent is so pronounced and 
difficult to understand that clients report they cannot ascertain 
what he is speaking about and one inmate received a notation 
from a transcriber noting “Osuji has an extremely thick accent 
almost impossible to decipher.”  Indeed in that particular 
transcript there are 61 notations of ‘undecipherable” or 
“inaudible” just in the pages of Mr. Osuji’s comments.

Mr. Osuji also appears to have an imperfect grasp of the parole 
process, including when to make objections, what documents 
are being referred to and the purpose of those documents.  His 
clients find him confusing and unhelpful.

4. Candice Christensen, Bar # 187921, Sacramento

Ms. Christensen is less than thorough in preparation for 
hearings, provides little support or direction to her clients 
and appears more interested in comparing notes on who 
her client knows that she is acquainted with.  More than one 
inmate compared her performance as much like having their 

INPUT FOR COMMISSIONER HEARINGS
 IN SENATE RULES SOUGHT

With the start of a new legislative session comes the prospect of confirmation hearings for the four members of the Board 
of Parole Hearings as yet un-approved by the Senate Rules Committee.  Parole commissioners Marisela Montes, Brian 
Roberts, Amarik Singh and Ali Zarrinnam must be confirmed by the Senate by July in the cases of Montes, Roberts and 
Zarrinnam and August in the case of Singh.

Life Support Alliance is evaluating the performance of these four 
commissioners and will be prepared to testify at their Senate hearings, 
either in favor of or opposition to their continuation in those positions.  
While the hearings are not required until summer we expect the hearings 
will be held in mid to late spring.  Therefore, we are seeking input for those 
most involved in interacting with the commissioner, you, the prisoner.  If 
you have had a parole hearing chaired by any of these commissioners, 
please send us details of their actions, whether you believe them fair or 
unfair, valid or not.  We will research those actions and use the resulting 
data in reaching our position. 
 
Please be certain to include your name, CDC number and date of the 
hearing, as well as any details and particulars you feel we should note.  
We are looking for FACTS on performance, not emotion or a general 
feeling that all hearings are biased.  We can only make a difference if 
we present factual based concerns to the Senate Rules Committee, not 
blanket objections simply because any commissioner’s grant rate has 
not reached the level we feel appropriate.  

As commissioners are obligated to tie their decision to a nexus in the law, so we must tie our finding to a nexus of facts on their 
performance.  We hold ourselves to a high standard and will evaluate each commissioner on their actions.  We also receive 
information and input from prisoner attorneys, as well as our own scrutiny, when we attend parole hearings as non-participating 
observers.

Please send your information to LSA at PO Box 277, Rancho Cordova, Ca. 95741.  Please also understand you may not 
receive an acknowledgment by return mail, due to the volume of correspondence received, but your letters and comments will 
be read, noted and included in our decision making.

grandmother represent them. 
She is vague on facts in hearings, seldom presents a 
comprehensive presentation of her client and meets only briefly 
with them.  Inmates repeatedly report they feel they are alone in 
the hearing room, with no counsel to assist them.

If you would like to report on the performance of your state-
appointed attorney, either pro or con, please
 1) request an attorney survey form or 
 2) mail your comments to LSA, PO Box 277, Rancho Cordova, 
Ca. 95741. 

 Please remember: we can do very little without specific details.  
To report simply that you don’t feel your attorney gave you 
adequate representation is of little use.  We need specific 
details, including your name, CDC number and date of your 
hearing.   And, as basic as it seems, we need the name of the 
attorney.

We will address these concerns with the Board of Parole 
Hearings. We have also requested the BPH explore creating 
a path for prisoners to lodge complaints against ill-performing 
state attorneys, as well as a process for holding the attorneys 
accountable.  We have also suggested increased and enhanced 
training opportunities for state attorneys and will continue to 
discuss these possibilities with the BPH.
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CDCR NEWS from pg 31

CALIFORNIA OPENS PRISON NUMBER 34

On the same day the CDCR announced the completion of the conversion of the former 
Valley State Prison for Women (VSPW) to Valley State Prison (VSP) in Chowchilla, now a 
male facility, the department also announced the official opening of prison number 34, the 
first new correctional facility opening since 1989.  Folsom Women’s Facility  (FWF), a 400+ 
bed revamped former substance abuse facility adjacent to Folsom State Prison and CSP-
Sacramento (old and new Folsom, respectively), will now house low-risk women prisoners.

Under renovation for several months, the new FWF recently began receiving women prisoners 
shuffled due a combination of realignment, the gender conversion of VSP and the resultant 
overcrowding (termed temporary by the department) of the two other women’s facilities, 
California Correctional Women’s Facility (CCWF) in Chowchilla and California Institute for 
Women (CIW) in Corona.  Full population compliment is expected to be reached this spring.  At 
present the department reports housing more than 5,800 women in the two older facilities. 

 
The construction/renovation of FWF from a substance abuse treatment center for male parole 
violators to a women’s prison was budgeted at over $2.8 million and reportedly includes 

facilities for health care and programming.  According to a CDCR press release FWF will “offer rehabilitative and educational 
programming to help female inmates avoid the revolving door of incarceration. Programs include adult basic education, anger 
management, family reunification, substance abuse and computer literacy.”

“The Folsom Women’s Facility represents modern thinking about how to help female inmates turn their lives around by 
providing programming designed specifically to help women prepare to re-enter society and make the transition from an inmate 
to being a constructive citizen,” CDCR Undersecretary Terri McDonald said.  “This demonstrates CDCR’s commitment to 
rehabilitate while making efficient use of existing facilities.”

As a women’s prison VPS reportedly held 1,980 prisoners.  Now a general population and SNY facility for men, the population 
was reported at 2,000 in late January with a design capacity of 2,024 including 44 Ad Seg beds.
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CDCR NEWS from pg 32

RALLY AT CCWF PROTESTS SEVERE 
OVERCROWDING

Despite the opening of the state’s 34th prison, overcrowding 
at California Correctional Women’ Facility at Chowchilla, 
currently at a whopping 187%, prompted a rally at CCWF 
Friday, Jan.25 to protest the conditions.  Organized by 
California Coalition for Women Prisoners (CCWP), about 400 
protesters arrived at Chowchilla to bring attention to what the 
coalition has called ‘gender bias.’

At the heart of the complaint and concern is the fact that the 
severe overcrowding at CCWF is not the result of simple 
population numbers, as seen for so many years in all California 
prisons, but comes as the result of deliberate action by CDCR 
to convert the next door, former Valley State Prison for Women, 
to a men’s facility.  The resultant prisoner moves found female 
prisoner population ‘temporarily’ pushed into 2 prisons, causing 
what CCWP has called “inhumane and insufferable conditions.”

Life Support Alliance also has received letters from female 
prisoners who recount sardine-like conditions, reported 
rationing of basic supplies (toilet paper and feminine hygiene 
necessities), unusually poor food and crumbling infrastructure 
conditions within the facility now being heavily exacerbated by 
the overcrowding. While CDCR admits conditions in CCWF 
are severely overcrowded it maintains the overcrowding will 
decrease as more women are transferred to Folsom in the 
coming months, and steadfastly denies the situation and 
conditions inside CCWF are as deplorable as reported. 

“Even where it is now we’re not seeing the kind of condition 
that the advocates are describing.  There are still women that 
are single celled, and no one is being housed in gyms or day 
rooms. If we were housing people in places not designed 
for housing that would be overcrowding, but we’re not,” said 
department spokesperson Dana Sims.  And although there 
are no reports of a new round of ‘ugly beds’ going back into 

gyms, there are many reports of cells designed for 4 persons 
now holding 8, and while Simas noted that some women at 
CCWF are still single celled, what was not mentioned was that 
single celling is done for security/safety reasons, not due to an 
abundance of space at CCWF.  

As of Jan. 16 of this year CDCR reported over 3,700 
women were housed in CCWF alone, the highest level of 
overcrowding of any prison, male or female; on average, 
overcrowding now is at about 150% of capacity.  California 
remains under court order to bring the prison population down 
to an average of 137% of design capacity; however, that level 
is an average requirement for the entire system, meaning 
some individual prisons may be allowed to remain at over 
137% of capacity, while others may fall below 137%.  So long 
as the average among the total 34 institutions is 137% the 
state would be in compliance.
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JERRY SAYS CALIF PRISONS FIRST RATE.  REALLY?
January 7 was an interesting day in the California prison/politics drama.  That was the latest deadline set by the 3 federal 
judge panel for Governor Jerry Brown’s administration, having failed to meet yet another population cap guidelines, to present 
their plan as to how they would meet the eventual population cap deadline, including at long last presenting a plan to identify 
prisoners who might qualify for ‘early release.’ Although Brown and CDCR had until midnight to present the plan, having missed 
the December 27, 2012 target to have no more than 117,000 prisoners in state prison facilities, it had long been obvious the 
state would not meet the January deadline either.  On that December date there were well over 128,300 men and women still in 
state facilities, at least 11,000 over the court-set maximum.
After first promising an early January 8 press conference to discuss the looming custodial cliff, Brown and company did a real 
180 two hours before the midnight deadline, deciding instead to file yet another court challenge to the population cap imposed 
on CDCR by the 3 federal judge panel.  The state, claiming “The overcrowding and health care conditions cited by this Court to 
support its population reduction order are now a distant memory.  California’s vastly improved prison health care system now 
provides inmates with superior care that far exceeds the minimum requirements of the Constitution,” asked the population cap 
order be rescinded or at least increased by some 6,000 prisoners. The state also maintains it could comply with the court’s 
current population cap only if the court waives numerous state laws and “orders the outright early release of inmates serving 
prison terms for serious and violent felonies.” 
In what appears to be a move to appeal to public sentiment, if not fear, Brown held a fiery news conference during which 
he declared “The prison emergency [declared in 2006 by former Gov. Schwarzenegger] in California is over,” and claimed 
California now boasted “one of the finest prison systems in the United States.”  Brown also labeled the judges’ order to 
reduce the population “intrusive” and “nit-picky” and vowed to fight the population cap to the US Supreme Court.  Brown’s 
administration challenged the population cap once before in the Supreme Court and in 2011 the court ruled in favor of the 
judges.  
While claiming the task of reforming California prison system was a “job now complete” and the prison health system was now 
“gold plate,” the Governor couldn’t resist pandering to public fears, claiming, in reference to any early release program,  “Make 
no mistake about it: Releasing prisoners who were convicted of serious and dangerous crimes is not in the public interest.”  
Dr. James Beard, newly appointed by Brown as Secretary of Corrections and who, at the time of the court filing had not yet 
assumed his duties, none the less offered his support to his leader, putting forth a statement that ““Instead of ordering the early 
release of potentially thousands of serious and violent felons, it is hoped that the federal court will recognize that we are now 
providing a constitutional level of care, and therefore an arbitrary population cap is unwarranted.”  
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    OTHER STATES



 Volume 9   Number 1 # 49          Feb. 2013CALIFORNIA   LIFER   NEWSLETTERTM

45

   LIVING THE REAL LIFE
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      Take It EASY
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INFORMATION SOUGHT ON LIFER ISSUES
California Lifer News and Life Support Alliance would like information from our readers 
on the following subjects of interest to and affecting lifers:

•	 Errors of fact in psychological evaluations

•	 Other issues with FAD clinicians

•	 Poor performance by state appointed or privately retained attorneys

•	 Improper or unusual actions or events at parole hearings

•	 Superior Court decisions, published or unpublished

•	 Valley Fever complaints and other medical issues

•	 Problems in visiting

•	 Mail and/or package delays  

Please write us with information on these and other issues affecting 
lifers and conditions of confinement to;  

CLN, PO Box 277, Rancho Cordova, Ca. 95741.  



         Volume 9   Number 1 # 49          Feb. 2013CALIFORNIA   LIFER   NEWSLETTERTM

48

CLN SUBSCRIPTION FORM

Please add me to your subscription list to receive all issues of CLN beginning with
      the last issue
      the next issue
      other (specify)_____________________

I am encolsing $________ or _____ stamps (4 .45cent stamps = $1)

My name, ID, and complete mailing address:

___________________________________________

___________________________________________

___________________________________________

SUBSCRIPTION RATES
Inmates: 1 Year $25; 2 Years $45; 3 Years $65
Other: 1 Year $90; 2 Years $170; 3 Years $250

Back issues: $5.00 (or 20 stamps) each
sent to CLN, P.O. Box 277, Rancho Cordova, CA 95741



CLN
California Lifer Newsletter
P.O. Box 277
Rancho Cordova, CA 95741

PRESORTED STD
U.S. POSTAGE

PAID
ORANGE, CA

PERMIT No. 193

Change Service Requested

WHEN DOES YOUR SUBSCRIPTION TO CLN EXPIRE?

Your subscription will expire on the date indicated on the first line of the mailing label above.  
After that date, you will not receive further issues of CLN without renewal.


	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack

