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GILMAN V. BROWN 
U.S. SUPREME COURT  

STATUS  REPORT 
 

Gilman v. Brown 

USSC Application No. 16A155 

USDC (N.D. Cal.) Case No. 05- 
00830-LKK-CKD 

[Ninth Circuit Court of Appeal 
Case Nos. 14-15613, 14-15680] 

 

   On 8/19/16, the Clerk of the Ninth 
Circuit received a letter from the 
U.S. Supreme Court reporting that 
Gilman’s application for an exten-
sion of time within which to file a 
petition for a writ of certiorari in the 
above-entitled case had been pre-
sented to Justice Kennedy, who on 
August 16, 2016, extended the time 
to and including October 21, 2016. 

 

STATUS OF  

IN RE ROY BUTLER 

In re Roy Thinnes Butler 

CA Supreme Court No.  237014 
___Cal.App.4th___; CA1(2); 

A139411 
May 15, 2015 

 

    

On September 2, 2016, CDCR filed a 
Petition for Review in the California 
Supreme Court.  On September 14, 
2016, the Clerk issued the following 
letter to the parties for an informal 
response:   

The court has directed 
that I request an answer 
to the above referenced 
matter. The petition was 
served on your office by 
mail on September 2, 
2016. The answer is to 
be served upon petition-
er and filed in this court 
on or before September 
30, 2016. Petitioner will 
then have ten (10) days 
in which to serve and file 
a reply to the answer. 
The answer should ad-
dress all issues raised in 
the petition for review. 
Please be advised that 
the instant petition is a 
petition for review, and a 
ruling by the court is due 
on or before November 
1, 2016. This request for 
an answer should be ex-
pedited by your office, 
and no request for ex-
tension of time is con-
templated. 

                          See Butler pg. 3 
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 EDITORIAL 
 

     Public Safety and Fiscal Responsibility 
             www.lifesupportalliance.org 

WORDS MATTER 

It may be ‘just’ semantics, but, as the world is coming to understand, semantics, words, matter both as 

the words themselves and how they are used.  For some time now we’ve had a problem with the ha-

bitual use of the word ‘offender’ to describe prisoners, even those who are well-programming, suitable 

for parole, even those on parole. 

It’s everywhere in CDCR— ‘Offender-Mentor Program,’ Long-Term Offender Program,’ elderly offend-

ers, youthful offenders, offenders in need of treatment, released offenders, female offender programs 

and services. 

Just what does ‘offender’ mean?  Definition wise, “to violate, transgress a law; to hurt or cause pain; to 

fall into sinful ways; to err in conduct.” 

Well, no one would argue that those who have been convicted of a crime pretty much fall under those 

categories.  At the time of their crime.  And, for some, for a while after the crime. 

But for how long?  Is an ‘offender’ always going to be an offender?  Is a child always going to be a 

child?  Is a bed wetter always going to be a bed wetter?   

At what point do ‘offenders’ become former offenders, in the same way children eventually become 

adults and bed-wetters become former bed-wetters?  Usually when individuals stop exhibiting the 

characteristics and actions that caused them to be included in the category in the first place.  Children 

grow up to become adults, those who wet the bed eventually lose that habit, and offenders, especially 

lifers, usually stop offending. 

If you were an obnoxious know-it-all at 16, but you grew, matured, learned a few things, will you still, 

forever more, when you reach 50 years of age, be known as a jerk?  If you were one of the young idi-

ots who spent their halcyon days mooning people out of the back of cars, but now you’re an attorney 

(yeah, we know some of those), are you forever a rank prankster?  Even most religions recognize that 

sinners can change and become redeemed. 

Were prisoners offenders when they committed their crimes?  Sure.  They offended the law, society 

and our sense of security and safety.  And to be sure there are plenty of prisoners who can still qualify 

to be called offenders, as they continue that offensive, errant, hurtful and anti-social behavior.  But will 

every inmate always be the same offenders they were then?   

We know the answer to that, it’s no.  Why, then, do we continue to think of those individuals and refer 

to them by the word that described them at the worst moment of their lives, instead of the words that 

describe them now?  Changed.  Rehabilitated.  Reformed. Redeemed.  Even former or past offenders.  

Or maybe just what they are; prisoners, even long-term prisoners.   

Yes, they are still prisoners, but many are no longer offenders.  And to continue to label them as such 
is simply offensive. o 
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 Butler from pg. 1 

 

THE COURTS CONTINUE TO GRANT RETROACTIVE RELIEF 
FROM THE JUDGEMENT OF CONVICTION FOR THE NARROW 
CLASS OF LIFERS CONVICTED OF PREMEDITATED FIRST DE-
GREE MURDER, AND WHOSE JURY WAS INSTRUCTED ON THE 
“NATURAL AND PROBABLE CONSEQUENCES” THEORY OF 
GUILT.  IF YOUR CASE FITS BOTH OF THESE FACTORS, YOU 
SHOULD SEEK COUNSEL TO RETROACTIVELY ATTACK IT. 

 

P. V. CHIU RULED TO HAVE RETROACTIVE EFFECT: AN AIDER AND 
ABETTOR MAY NOT BE CONVICTED OF FIRST DEGREE PREMEDI-
TATED MURDER UNDER THE NATURAL AND PROBABLE CONSE-
QUENCES DOCTRINE. 

In re Leslie Brigham 

___Cal.App.4th___; CA1(4); A144572  
September 14, 2016 

 

   In an important published case for any lifer convicted of first
-degree premeditated murder under the “natural and proba-
ble consequences” doctrine, the error of such a conviction – 
as held recently by the CA Supreme Court in People v. Chiu – 
has now been ruled retroactive to others similarly convicted 
in the past. 
 

Petitioner was convicted in 1987 of first degree murder 
as an aider and abettor.  In 2014, the California Su-
preme Court held that an aider and abettor may be con-
victed of first degree premeditated murder only under 
direct aiding and abetting principles, not under the nat-
ural and probable consequences doctrine.  (People v. 
Chiu (2014) 59 Cal.4th 155, 158-159 (Chiu).)  Petitioner 
filed this writ, claiming the record does not establish 
beyond a reasonable doubt that the jury convicted him 
of first degree murder on a legally authorized ground.  
He seeks reversal of his conviction and remand for a 
new trial or reduction of the conviction to second de-
gree murder.  We will grant the petition. 

 

   The Court first ruled that it had original jurisdiction in a ha-
beas petition not first brought in the superior court. 
 

“ ‘It has long been the law in California that, while a 
Court of Appeal may have original jurisdiction in a habe-
as corpus proceeding, it has the discretion to deny a   

PUBLISHER’S NOTE     

***  
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petition without prejudice if it has not been 
first presented to the trial court.’  (In re Kler 
(2010) 188 Cal.App.4th 1399, 1403.)  
‘ “Generally speaking, habeas corpus pro-
ceedings involving a factual situation 
should be tried in superior court rather 
than in an appellate court, except where 
only questions of law are involved.” . . .’  (In 
re of Hillery (1962) 202 Cal.App.2d 293, 
294, quoting 24 Cal.Jur.2d, Habeas Corpus, 
§ 68, pp. 524-525; In re Davis (1979) 25 
Cal.3d 384, 389 [exercising original jurisdic-
tion where the petitions raised issues of 
law and there were no material factual is-
sues].)”  (In re Johnson (2016) 246 
Cal.App.4th 1396, 1402 (Johnson).)  Resolu-
tion of the issue presented here does not 
require further factual determinations but 
rather analysis of legal argument and as-
sessment of prejudice, both issues appro-
priate for an appellate court.  Accordingly, 
we elect to exercise our jurisdiction to re-
solve the writ petition. 
 

   The Court first reviewed the types of “aider and 
abettor” liability. 
 

As we have said, petitioner was convicted 
of first degree murder as an aider and 
abettor.  The jury’s rejection of the charged 
enhancements for personal use of a firearm 
and personal infliction of great bodily injury 
make this clear.  “There are two distinct 
forms of culpability for aiders and abettors.  
‘First, an aider and abettor with the neces-
sary mental state is guilty of the intended 
crime.  Second, under the natural and prob-
able consequences doctrine, an aider and 
abettor is guilty not only of the intended 
crime, but also “for any other offense that 
was a ‘natural and probable consequence’ 
of the crime aided and abetted. ” ’  (People 
v. McCoy (2001) 25 Cal.4th 1111, 
1117 . . . .)”  (Chiu, supra, 59 Cal.4th at p. 
158.)  “A nontarget offense is a ‘natural and 
probable consequence’ of the target 
offense if, judged objectively, the additional 

offense was reasonably foreseeable.  
([People v.] Medina[ (2009)] 46 Cal.4th 
[913,] 920.)  The inquiry does not depend 
on whether the aider and abettor actually 
foresaw the nontarget offense.  (Ibid.)  Ra-
ther, liability ‘ “is measured by whether a 
reasonable person in the defendant’s posi-
tion would have or should have known that 
the charged offense was a reasonably fore-
seeable consequence of the act aided and 
abetted.” ’  (Ibid.)  Reasonable foreseeabil-
ity ‘is a factual issue to be resolved by the 
jury.’  (Id. at p. 920.)”  (Chiu, supra, 59 
Cal.4th at pp. 161-162.) 

 

   Next, the Court reviewed the “natural and 
probable consequences” theory of guilt. 
 

“The natural and probable consequences 
doctrine is based on the principle that lia-
bility extends to reach ‘the actual, rather 
than the planned or “intended” crime, 
committed on the policy [that] . . . aiders 
and abettors should be responsible for the 
criminal harms they have naturally, proba-
bly, and foreseeably put in mo-
tion.’  (People v. Luparello (1986) 187 
Cal.App.3d 410, 439, italics added; see 
[People v.] Prettyman[ (1996)] 14 Cal.4th 
[248,] 260, quoting Luparello.)”  (Chiu, su-
pra, 59 Cal.4th at pp. 164-165.)  “In the 
context of murder, the natural and proba-
ble consequences doctrine serves the legiti-
mate public policy concern of deterring aid-
ers and abettors from aiding or encourag-
ing the commission of offenses that would 
naturally, probably, and foreseeably result 
in an unlawful killing.”  (Chiu, supra, 59 
Cal.4th at p. 165.) 

 

   Next, the Court summarized the Chiu ruling. 
 

Chiu considered these principles in the con-
text of a case where the target offense of 
assault or disturbing the peace resulted in a 
murder.  (Chiu, supra, 59 Cal.4th at p. 160.)  
For policy reasons, the court held that “an 
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aider and abettor may not be convicted of 
first degree premeditated murder under 
the natural and probable consequences 
doctrine.”  (Id. at pp. 158-159.)  The court 
explained:  “A primary rationale for punish-
ing such aiders and abettors—to deter 
them from aiding or encouraging the com-
mission of offenses—is served by holding 
them culpable for the perpetrator’s com-
mission of the nontarget offense of second 
degree murder.”  (Id., at p. 165.)  
“However, this same public policy concern 
loses its force in the context of a defend-
ant’s liability as an aider and abettor of a 
first degree premeditated murder.  First 
degree murder, like second degree murder, 
is the unlawful killing of a human being 
with malice aforethought, but has the addi-
tional elements of willfulness, premedita-
tion, and deliberation which trigger a 
heightened penalty.  (People v. Knoller 
[ (2007)] 41 Cal.4th [139,] 151.)  That men-
tal state is uniquely subjective and person-
al.  It requires more than a showing of in-
tent to kill; the killer must act deliberately, 
carefully weighing the considerations for 
and against a choice to kill before he or she 
completes the acts that caused the death.  
(People v. Koontz (2002) 27 Cal.4th 1041, 
1080; People v. Anderson (1968) 70 Cal.2d 
15, 26-27.) . . . [T]he connection between 
the defendant’s culpability and the perpe-
trator’s premeditative state is too attenuat-
ed to impose aider and abettor liability for 
first degree murder under the natural and 
probable consequences doctrine, especially 
in light of the severe penalty involved and 
the above-stated public policy concern of 
deterrence.”  (Chiu, supra, 59 Cal.4th at p. 
166.) 
 

 Chiu further explained that aiders and 
abettors “may still be convicted of first de-
gree premeditated murder based on direct 
aiding and abetting principles[,]” under 
which “the prosecution must show that the 
defendant aided or encouraged the com-

mission of the murder with knowledge of 
the unlawful purpose of the perpetrator 
and with the intent or purpose of com-
mitting, encouraging, or facilitating its com-
mission.”  (Chiu, supra, 59 Cal.4th at pp. 
166-167.)  “An aider and abettor who 
knowingly and intentionally assists a con-
federate to kill someone could be found to 
have acted willfully, deliberately, and with 
premeditation, having formed his own cul-
pable intent. Such an aider and abettor, 
then, acts with the mens rea required for 
first degree murder.”  (Id. at p. 167.) 

 

   The Court then reiterated that Chiu is indeed 
retroactive. 
 

“The Chiu decision set forth a new rule of 
substantive law by altering the range of 
conduct for which a defendant may be 
tried and convicted of first degree mur-
der.”  (In re Lopez (2016) 246 Cal.App.4th 
350, 358.)  Like other cases making similar 
changes in substantive criminal law (In re 
Lucero (2011) 200 Cal.App.4th 38, 45-46 
(Lucero) [People v. Chun (2009) 45 Cal.4th 
1172 (Chun) retroactive]; In re Hansen 
(2014) 227 Cal.App.4th 906, 918-920 
(Hansen) [Chun retroactive]), Chiu has been 
held to apply retroactively.  (In re Lopez, 
supra, 246 Cal.App.4th at pp. 357-360; see 
Johnson, supra, 246 Cal.App.4th at p. 1404, 
fn. 2.) 

 

   The State countered that Chiu should not apply 
where the requisite intent applied to a different 
victim. 
 

Respondent argues that where the target 
offense is premeditated murder and the 
perpetrator commits that offense against a 
different victim, there is no “disjunction” 
between the aider and abettor’s intent to 
commit the target offense and the perpe-
trator’s intent to commit the non-target 
offense.  In effect, respondent maintains 
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that petitioner acted with the intent of a 
direct aider and abettor, albeit with a differ-
ent intended victim, and limiting the prose-
cution to second degree murder in this situ-
ation would confer a windfall upon petition-
er. 

 

   As applied to the facts of this case, the Court 
found the State’s transferred intent argument 
unavailing. 
 

Respondent’s argument evokes the doc-
trine of transferred intent, under which “a 
defendant who shoots with the intent to kill 
a certain person and hits a bystander in-
stead is subject to the same criminal liabil-
ity that would have been imposed had ‘ 
“the fatal blow reached the person for 
whom intended.’ ”  (People v. Bland (2002) 
28 Cal.4th 313, 321, quoting People v. 
Suesser (1904) 142 Cal. 354, 366.)  Indeed, 
respondent argues that in the present case, 
the prosecutor used the natural and proba-
ble consequences theory “as a proxy for the 
transferred intent doctrine.”  But, as re-
spondent points out, the jury was also in-
structed on transferred intent.  This theory 
would have established petitioner’s liability 
as a direct aider and abettor without resort 
to consideration of natural and probable 
consequences.  Respondent does not ex-
plain why the prosecutor would have need-
ed to use the natural and probable conse-
quences doctrine to  “substitute for” or 
“supplement” the transferred intent theo-
ry. 
 

... the jury instructions would not have per-
mitted reliance on the theory of transferred 
intent, because this theory applies when 
the perpetrator intends to kill one victim 
and unintentionally kills another.  CALJIC 
No. 8.65 directs the jury, “When one 
attempts to kill a certain person, but by 
mistake or inadvertence kills a different 
person, the crime, if any, so committed is 
the same as though the person originally 

intended to be killed, had been killed.”  To 
the same effect, CALCRIM No. 562 instructs, 
“If the defendant intended to kill one per-
son, but by mistake or accident killed some-
one else instead, then the crime, if any, is 
the same as if the intended person had 
been killed.”  The natural and probable con-
sequences theory does not expressly refer 
to concepts such as mistake or inadvert-
ence; it asks whether a reasonable person 
in the aider and abettor’s position would 
have known that the perpetrator’s premed-
itated murder of a different victim was a 
natural and probable consequence of the 
originally premeditated murder.  Thus the 
jury could have relied upon this doctrine to 
find petitioner guilty if it believed that a 
reasonable person, knowing what petition-
er knew about the situation and about [the 
crime partner], would or should have 
known it was reasonably foreseeable that 
[the crime partner]  would commit a pre-
meditated murder of a different victim.  
Natural and probable consequences was 
not used by the prosecutor as a proxy for 
transferred intent; it was an alternate theo-
ry offered to enable the jury to find peti-
tioner guilty even if it believed he did not 
intend to aid and abet the intentional mur-
der [the crime partner] actually committed.  
 

   The Court rejected the State’s attempt to distin-
guish the present case from Chiu, on grounds that 
the “target offense” here was premeditated mur-
der. 
 

Respondent’s argument that Chiu does not 
apply where the target crime is premeditat-
ed murder, despite some superficial appeal, 
is not persuasive.  The appeal lies in the fact 
that, unlike the defendant in Chiu, petition-
er intended to facilitate a premeditated 
murder, not some lesser offense.  But, if the 
jury accepted petitioner’s defense, petition-
er intended only to facilitate one specific 
premeditated murder, the murder of 
[victim].  Respondent’s argument assumes 
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that the mens rea of a person who know-
ingly acts with the intention of assisting in 
the premeditated murder of a specific vic-
tim necessarily transfers to an intention to 
assist in killing a completely unrelated vic-
tim the perpetrator independently decides 
to kill instead. 
 

 The Chiu decision was based upon the 
“uniquely subjective and personal” mental 
state required for conviction of first degree 
premeditated murder—the “willfulness, 
premeditation, and deliberation” that trig-
ger the harsher penalty for first degree 
murder.  (Chui, supra, 59 Cal.4th at p. 166.)  
It was this subjective element of delibera-
tion and careful weighing of considerations 
that led Chui to conclude that an aider and 
abettor who did not personally have the 
mens rea required for first degree murder 
could not be held liable under the natural 
and probable consequences doctrine.  (Id. 
at pp. 166-167.)  If his defense was be-
lieved, petitioner did not intend to kill or 
assist [the victim] in killing anyone other 
than [alternate target victim], and once he 
realized [alternate target victim] was not 
the person in their sights, he tried to stop 
[crime partner] from shooting.  As we have 
said, if [crime partner]  intended to kill 
[alternate target victim]  and thought he 
was doing so, but accidentally killed 
[victim], petitioner would have been liable 
as a direct aider and abettor under the doc-
trine of transferred intent; his aiding and 
abetting of the intended murder in essence 
assumed the risk that the perpetrator 
would mistakenly kill the wrong victim.  But 
[crime partner]’s independent, intentional, 
deliberate and premeditated decision to 
kill a different victim would reflect a per-
sonal and subjective state of mind that was 
insufficiently connected to petitioner’s cul-
pability for aiding and abetting the 
(intended) murder of [alternate target vic-
tim]  to justify holding petitioner liable for 
[crime partner]’s premeditated independ-

ent act. 
   

 As applied to this case, Chui directs that 
petitioner could be found guilty of the first 
degree premeditated murder of [victim] as 
a direct aider and abettor, only if he “aided 
or encouraged the commission of the mur-
der [of [victim]] with knowledge of the un-
lawful purpose of the perpetrator and with 
the intent or purpose of committing, en-
couraging, or facilitating its commis-
sion.”  (Chiu, supra, 59 Cal.4th at p. 167.)  If 
he did not intend to commit, encourage or 
facilitate the premeditated murder of 
[victim], he could not be found guilty of 
that offense on the theory that the murder 
of [victim] was a natural and probable con-
sequence of the crime he did intent to 
commit, encourage or facilitate (the pre-
meditated murder of [alternate target vic-
tim]).  As we have said, however, the jury 
in the present case was instructed on both 
direct aiding and abetting and the natural 
and probable consequences theory. 

 

   The Court reaffirmed that this error is not 
harmless: 
 

Assessing whether the error in Chiu was 
harmless, the court explained, “When a 
trial court instructs a jury on two theories 
of guilt, one of which was legally correct 
and one legally incorrect, reversal is re-
quired unless there is a basis in the record 
to find that the verdict was based on a val-
id ground.  (People v. Guiton (1993) 4 
Cal.4th 1116, 1128-1129; People v. Green 
(1980) 27 Cal.3d 1, 69-71.)  Defendant’s 
first degree murder conviction must be re-
versed unless we conclude beyond a rea-
sonable doubt that the jury based its ver-
dict on the legally valid theory that defend-
ant directly aided and abetted the premed-
itated murder.”  (Chiu, supra, 59 Cal.4th at 
p. 167.) 
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Summarizing its review of the facts of this case, 
the Court concluded: 
 

 We cannot conclude beyond a reasonable 
doubt that the jury based its verdict on the 
legally valid theory that petitioner directly 
aided and abetted the premeditated mur-
der and not on the legally invalid natural 
and probable consequences doctrine.  As 
no felony murder theory was offered at tri-
al, and the jury’s rejection of the personal 
use and infliction of great bodily injury en-
hancements demonstrates that petitioner 
was not convicted as the actual perpetra-
tor, petitioner was necessarily convicted as 
an aider and abettor.  The jury was instruct-
ed on the natural and probable conse-
quences theory, and this theory was argued 
by the prosecution.  This theory would have 
provided the route to conviction if the jury 
believed part or all of petitioner’s defense, 
and that defense was not implausible.  
While a defendant’s statements to the po-
lice might often be dismissed as self-
serving, in this case petitioner was not a 
suspect attempting to dispel suspicion 
when he spoke with the police.  As earlier 
indicated, petitioner voluntarily contacted 
the police almost nine months after the 
murder, after investigation of the murder 
had reached a dead end, when there is no 
apparent reason it was in his interest to do 
so.  (Brigham, supra, 216 Cal.App.3d at p. 
1043.)  There is simply no way to tell from 
the verdict whether the jury relied on the 
invalid natural and probable consequences 
theory or viewed appellant as a direct aider 
and abettor.   

 

   The Court then gave the State alternate reme-
dies for its wrongful conviction. 
 

Petitioner’s first degree murder conviction 
cannot stand.  ... The judgment of convic-
tion is vacated and the matter is remanded 
to the superior court with directions to al-
low the People to accept a reduction of the 

conviction to second degree murder or 
elect to retry petitioner on first degree mur-
der under a direct aiding and abetting theo-
ry.  If the People do not elect to bring peti-
tioner to trial within the time prescribed by 
law, the trial court shall enter judgment re-
flecting a conviction of second degree mur-
der and shall resentence petitioner accord-
ingly. 

 

P. V. BANKS RULED TO HAVE RETROACTIVE EFFECT: 
LWOP SENTENCE FOR AN AIDER AND ABETTOR OF 
FELONY MURDER IS CONSTITUTIONALLY PERMISSIBLE 
ONLY IF THE AIDER AND ABETTOR WAS A “MAJOR 
PARTICIPANT” IN THE CRIME AND ACTED WITH 
“RECKLESS INDIFFERENCE TO HUMAN LIFE” 
 

In re Wardell Joe 

CA2(3); B275593  
September 15, 2016 

 

   In another case involving aiders and abettors, 
the Second District Court of Appeal reversed the 
LWOP felony murder conviction where it was not 
shown that the aider and abettor was a “major 
participant” in the crime and acted with “reckless 
indifference to human life.”  Of major importance 
here, the Court found that the controlling recent 
case law (People v. Banks (2015) 61 Cal.4th 788) 
is retroactive. 
 

Petitioner Wardell Joe drove a getaway car 
for a robbery, during which his accomplice 
killed security guard Juan Hernandez.  In 
2004, Joe was convicted of special circum-
stance felony murder as an aider and 
abettor and sentenced to life without the 
possibility of parole (LWOP).  We affirmed 
the judgment of conviction in a non-
published opinion, People v. Bridges (Jan. 
30, 2006, B176263) (Bridges).  Thereafter, 
People v. Banks (2015) 61 Cal.4th 788 
(Banks) held that an LWOP sentence for an 
aider and abettor of felony murder is con-
stitutionally permissible only if the aider 
and abettor was a “major participant” in 
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the crime and acted with “reckless indiffer-
ence to human life,” as stated in the special 
circumstance statute, Penal Code section 
190.2, subdivision (d) (hereafter, § 190.2
(d)).  Applying that rule to the defendant 
before it, also the getaway driver for an 
armed burglary during which a security 
guard was killed, Banks found that there 
was insufficient evidence to uphold the spe-
cial circumstance finding.  
  

Citing Banks, Joe petitioned for a writ of ha-
beas corpus in the California Supreme 
Court, which ordered the Secretary of the 
Department of Corrections and Rehabilita-
tion to show cause in this court why Banks 
“is not retroactive to petitioner’s case and 
why petitioner is not entitled to the relief 
requested.”  We now conclude that Banks is 
retroactive to Joe’s case, and, moreover, 
that there is insufficient evidence to sup-
port the special circumstance finding.  We 
therefore grant Joe’s petition.  
 

   Importantly for CLN readers, the Court found 
that Banks applies retroactively here. 
 

 Although this case is not factually distin-
guishable from Banks in any material sense, 
the People would preclude Joe from bene-
fitting from that decision on the ground 
Banks does not apply retroactively to cases, 
such as Joe’s, which were final on appeal 
when Banks was decided.  We disagree.  

  

 Although not absolute, the general rule is 
judicial decisions are given retroactive 
effect.  (Woosley v. State of California 
(1992) 3 Cal.4th 758, 793-794.)  No single 
test determines when a decision should be 
given retroactive effect to convictions final 
on appeal.  (In re Hansen (2014) 227 
Cal.App.4th 906, 917.)  People v. Mutch 
(1971) 4 Cal.3d 389, for example, articulat-
ed one “expansive theory of retroactivi-
ty.”  (Hansen, at p. 916.)  Mutch considered 
the retroactive effect of a then recent case 

which interpreted and limited the asporta-
tion aspect of kidnapping to commit rob-
bery under section 209.  The new case did 
not redefine a crime or change evidentiary 
or procedural rules; “instead, it confirmed a 
substantive definition of [a] crime duly 
promulgated by the Legislature.”  (Mutch, 
at p. 395.)  In such circumstances, finality 
for purposes of relief is no bar to relief.  (Id. 
at p. 396; accord, Woosley, at p. 794 [“ 
‘Whenever a decision undertakes to vindi-
cate the original meaning of an enactment, 
putting into effect the policy intended from 
its inception, retroactive application is es-
sential to accomplish that aim.’ ”].) 

 

 A second, “tripartite” test, applied largely 
to questions of procedure, to determine 
retroactivity consists of three elements:  
“ ‘ “(a) the purpose to be served by the new 
standards [or new rule], (b) the extent of 
the reliance by law enforcement authorities 
on the old standards, and (c) the effect on 
the administration of justice of a retroactive 
application of the new standards.” ’ ”  (In re 
Hansen, supra, 227 Cal.App.4th at p. 917; 
see also In re Lucero (2011) 200 Cal.App.4th 
38, 45; Schriro v. Summerlin (2004) 542 U.S. 
348, 351-352 [new substantive rules that 
alter the range or conduct or the class of 
persons that the law punishes generally ap-
ply retroactively].)  “ ‘[T]he more directly 
the new rule in question serves to preclude 
the conviction of innocent persons, the 
more likely it is that the rule will be afford-
ed retrospective application.  Further, if the 
rule relates to characteristics of the judicial 
system which are essential to minimizing 
convictions of the innocent, it will apply ret-
roactively regardless of the reliance of pros-
ecutors on former law, and regardless of 
the burden which retroactivity will place 
upon the judicial system.’  [Citation.]  ‘[T]he 
most consistent application of this principle 
[of applying new rules retroactively] has 
been in cases in which the primary purpose 
of the new rule is to promote reliable deter-
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minations of guilt or inno-
cence.’  [Citation.]”  (Lucero, at p. 45.) 

   

 Fiore v. White (2001) 531 U.S. 225 sug-
gests another “test” for deciding whether 
an appellate decision should be applied 
“retroactively”:  whether the federal Con-
stitution’s guarantee of due process de-
mands it.  Fiore was convicted of violating a 
Pennsylvania statute prohibiting operating 
a hazardous waste facility without a permit.  
After his conviction became final, the Penn-
sylvania Supreme Court interpreted the 
statute for the first time and made clear 
that Fiore’s conduct was not within its 
scope.  The United States Supreme Court 
certified a question to the Pennsylvania Su-
preme Court, asking whether its interpreta-
tion announced a new rule of law.  The 
Pennsylvania court replied that its decision 
was merely a clarification of the statute’s 
plain language.  (Id. at p. 228.)  Based on 
that reply, Fiore found that no issue of ret-
roactivity was presented.  “Rather, the 
question is simply whether Pennsylvania 
can, consistently with the Federal Due Pro-
cess Clause, convict Fiore for conduct that 
its criminal statute, as properly interpreted, 
does not prohibit.”  (Ibid.)  Fiore answered 
its question in the negative:  due process 
forbids a state from convicting a person 
without proving the elements of a crime 
beyond a reasonable doubt.  (Id. at pp. 228-
229; see also Bunkley v. Florida (2003) 
538 U.S. 835.) 

 

 Although we think that Banks clearly ap-
plies retroactively to Joe, it is less clear un-
der what test or tests.  Similar to Mutch, 
which did not redefine the crime of kidnap-
ping for robbery, Banks did not redefine 
special circumstance felony murder for aid-
ers and abettors under section 190.2(d).  
Rather, Banks simply confirmed or clarified 
the substantive meaning of that section in 
line with longstanding United States Su-
preme Court authority on which section 

190.2(d) was premised.  Nor would ignoring 
Banks to Joe’s detriment comport with due 
process, given the state’s failure to prove 
the elements of the special circumstance 
beyond a reasonable doubt.  Thus, whether 
under Mutch or as a matter of due process, 
Banks must be given retroactive effect. 

   

   Finally, the Court found that Joe’s post-appeal 
habeas corpus conviction was not procedurally 
barred. 
 

 Our conclusion that Banks applies to cases 
final on appeal such as Joe’s requires us 
also to reject the People’s related conten-
tion that Joe’s writ petition is procedurally 
barred.  The general rule is a claim raised 
and rejected on direct appeal may general-
ly not be raised again in a petition for writ 
of habeas corpus.  (In re Waltreus (1965) 62 
Cal.2d 218; In re Harris (1993) 5 Cal.4th 
813, 825.)  An exception to the rule in-
cludes where a court has acted in excess of 
jurisdiction.  (Harris, at pp. 838-841; People 
v. Mutch, supra, 4 Cal.3d at p. 396.)  Where, 
as here, “what defendant did was never 
proscribed” under the pertinent statute, 
the court acts in excess of jurisdiction, and 
therefore “finality for purposes of appeal is 
no bar to relief, and . . . habeas corpus or 
other appropriate extraordinary remedy 
will lie to rectify the error . . . .  ‘[A] defend-
ant is entitled to habeas corpus if there is 
no material dispute as to the facts relating 
to his conviction and if it appears that the 
statute under which he was convicted did 
not prohibit his conduct.’ ”  (Mutch, at p. 
396.)  Joe is therefore entitled to habeas 
corpus relief. 
 

DISPOSITION 
  

The petition for writ of habeas corpus is 
granted.  The matter is remanded for re-
sentencing. 
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PROP. 36 CASES  
 

GUN POSSESSION CONTINUES TO 
BAR PROP. 36 CLAIMS 

 

PRISONER’S POSSESSION OF SHARP IN-
STRUMENT IS “ARMED” 

 

People v. Victor Gudino 

CA5; F071563   

September 21, 2016 
 

   This case is of concern to every prisoner, lifer 
and non-lifer alike, because it sustains possession 
of a sharp instrument as being armed, for purpos-
es of denial of resentencing relief under Prop. 36. 
 

Appellant Victor Gudino appeals the denial 
of his petition for recall of sentence pursu-
ant to Penal Code section 1170.126.  Appel-
lant is currently serving a sentence of 25 
years to life for possession of a weapon 
while confined in a penal institution 
(§ 4502, subd. (a)).  Appellant contends the 
trial court erred in concluding he was ineli-
gible for resentencing because the record 
compels a finding he was not armed with a 
deadly weapon.  For the reasons set forth 
below, we affirm. 
 

On December 19, 2007, a jury found appel-
lant guilty of unlawfully carrying “upon the 
person a sharp instrument or a slungshot” 
under section 4502, subdivision (a).  The 
jury further found true allegations that ap-
pellant had suffered two prior convictions, 
one in 1999 under section 245, subdivision 
(a)(2), and the other in 1995 under sections 
664 and 211.  At the same time, however, 
the jury found appellant not guilty “of com-
mitting an assault upon [victim] with a 
deadly weapon, to wit, a sharp instrument 
or a slungshot, or by means of force likely to 
produce great bodily injury” under section 
4501.  Similarly, the jury found not true the 

allegation that appellant “personally inflict-
ed great bodily injury upon [victim]” under 
section 12022.7, subdivision (a).  Appellant 
was subsequently sentenced to a term of 25 
years to life under the three strikes laws in 
effect at the time.  On appeal, we upheld 
appellant’s conviction.  
 

On November 4, 2014, appellant filed a pe-
tition for recall of sentence pursuant to sec-
tion 1170.126.  Noting the facts contained 
in our unpublished opinion from appellant’s 
prior appeal, the trial court ordered addi-
tional briefing regarding whether appellant 
had “intent to cause great bodily injury” or 
was “armed with a deadly weapon” during 
the commission of his current conviction.  
Following this briefing, the trial court con-
cluded appellant was not statutorily eligible 
for recall of his sentence because the facts 
supported his conviction and demonstrated 
appellant was armed with a deadly weapon.  
This appeal timely followed.   

 

   Gudino made four arguments in his appeal. 
 

Appellant identifies four alleged errors in 
the trial court’s ineligibility determination.  
The first three are alleged errors of law.  For 
the first, appellant argues the trial court in-
correctly concluded that a claim of self-
defense is irrelevant to the underlying crime 
of possessing a sharp object.  For the sec-
ond and third, appellant relies on People v. 
Berry (2015) 235 Cal.App.4th 1417 (Berry) 
to argue the trial court improperly relied 
upon “acquitted conduct” to support its de-
termination.  The fourth claimed error 
attacks the ultimate determination.  Appel-
lant contends, in part due to the fact appel-
lant was acquitted of assault with a deadly 
weapon and found not to have inflicted 
great bodily injury, that the facts supporting 
appellant’s possession conviction cannot 
support an ineligibility finding.  In resolving 
this fourth point below, we will discuss and 
resolve appellant’s legal arguments. 
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 Gudino’s arguments that he was not “armed with 
a deadly weapon” were rejected, because a 
“sharp object” can be a deadly weapon. 
 

Given that our review focuses upon wheth-
er substantial evidence supports the trial 
court’s ultimate determination, we consider 
whether appellant was armed with a deadly 
weapon under the facts properly before the 
trial court.  Appellant, relying on the pur-
ported impact of his legal arguments and 
the jury’s verdict, contends the evidence 
does not support a finding appellant was 
armed with a deadly weapon.  We disagree. 
 

   First, the Court sustained the conviction of pos-
sessing a “sharp object.” 

 

Substantial Evidence Supports the Convic-
tion for Possessing a Sharp Object 

Our opinion from appellant’s direct appeal 
confirms appellant was convicted of pos-
sessing either a sharp blade, a slungshot, or 
both items while confined in a penal institu-
tion.  As we explained in a footnote at the 
time, the jury verdict did not make clear 
“whether the jury unanimously agreed that 
[appellant] possessed a slungshot, a sharp 
instrument, or both a slungshot and a sharp 
instrument.  There was substantial evidence 
that [appellant] possessed a sharp instru-
ment given the lacerations on the victim’s 
body and the cuts on [appellant’s] hand.  
There is also evidence from [the victim’s] 
testimony that [appellant] attached the 
sharp instrument to the slungshot.”  
 

Appellant did not challenge this conclusion 
in his original appeal.  In fact, appellant’s 
argument on appeal suggested his convic-
tion for possessing a sharp object was sup-
ported by substantial evidence.  However, 
in this appeal, appellant contends the 
“upshot of the jury’s verdicts and this 
Court’s 2008 opinion is that [appellant] was 
convicted and sentenced for possession of 
the slungshot in Count II” and that it would 
require “an irrational chain of inferences” 

to conclude otherwise.  We disagree. 
 

We first consider one of appellant’s claims 
of legal error.  The trial court concluded ap-
pellant’s conviction covered possession of a 
sharp object despite his acquittal for as-
sault, noting that “[b]ecause the intent or 
purpose for which the weapon was pos-
sessed is not relevant to his Section 4502 
[possession of a weapon] conviction, the 
fact that [appellant] was acquitted of as-
sault is irrelevant to the question of wheth-
er he was ‘armed with a firearm or deadly 
weapon’ during the commission of his third-
strike offense.”  Appellant argues this con-
clusion is legally flawed.  We do not agree.  
The statement is merely incomplete, relying 
on a citation to, rather than an exposition 
of, the law underlying the conclusion. 
 

As explained in People v. Saavedra (2007) 156 
Cal.App.4th 561 (Saavedra), and as we noted in our 
opinion on appellant’s original appeal, the case law 
does support “[a] narrow claim of self-defense” for “an 
inmate charged with a violation of section 4502 as long 
as the arming occurs during an altercation and the in-
mate has not armed himself or herself in anticipation of 
a future attack.”  (Saavedra, supra, 156 Cal.App.4th at 
pp. 568-569.)  But this does not mean that acquittal on 
the assault charge affects the scope of the conduct sup-
porting the possession conviction, even in light of ap-
pellant’s self-defense argument.  The crime of posses-
sion of a sharp object does not require any specific 
mental state.  Thus, the recognition of a self-defense 
claim does not eliminate any element of the crime.  (Id. 
at p. 571.)  This supports the trial court’s conclusion the 
defense was inapplicable in this instance, but does not 
resolve the issue completely. 

 

Having concluded that accepting appellant’s 
self-defense claim does not prevent a find-
ing that appellant committed every element 
of the possession charge, we must consider 
whether appellant could present evidence 
of a self-defense claim that could prevent 
conviction on the assault charge but permit 
conviction on the possession charge.  
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Such a scenario is possible because the burden of proof 
is different when self‑defense is asserted to a claim of 
assault with a deadly weapon as opposed to a claim of 
possession of a sharp object.  Saavedra recognized 
that, as a judicially-derived and policy-based defense 
(id. at p. 569) which does not attach to any element of 
the crime charged, the burden of proof for self-defense 
claims to possession charges “may properly be placed 
on the defendant,” who must “prove by a preponder-
ance of the evidence” that the defense is applicable.  
(Id. at p. 571.)  In contrast, for crimes where intent is an 
element of the crime, constitutional due process con-
cerns place the burden on the People to disprove a self
-defense claim, as the People must show guilt beyond a 
reasonable doubt on each element.  (Id. at p. 570.) 

 

In light of this difference in where the bur-
den of proof rests, it is possible the jury 
could return a not guilty verdict on the as-
sault charge but a guilty verdict on the pos-
session of a sharp object charge.  The jury 
would merely have to conclude that appel-
lant’s claim of self-defense raised a reason-
able doubt as to appellant’s intent to com-
mit assault with a deadly weapon while 
simultaneously failing to find appellant had 
proven self-defense on the possession 
charge by a preponderance of the evidence.  
As a not guilty verdict confirms only that 
the People have not proven their case, 
there is no basis to believe the jury must 
have convicted only on possession of a 
slungshot where substantial evidence sup-
ports a finding appellant was also in posses-
sion of a sharp object.  (People v. Lloyd 
(2015) 236 Cal.App.4th 49, 62.)  Because 
such a scenario is possible, the trial court 
was correct that the self-defense claim in 
this case was irrelevant to the possession 
charge.  We therefore affirm our prior opin-
ion’s conclusion that substantial evidence 
supports the conviction for possession of a 
sharp object. 

 

   Next, the Court held that the blade involved 
was a “deadly weapon” and that that fact ren-
dered appellant “armed” under Prop. 36. 

 
Having confirmed substantial evidence sup-
ports the conclusion appellant was convict-
ed of possessing a sharp instrument and 
that the jury’s acquittal on the assault claim 
was no bar to convicting appellant of pos-
sessing a sharp object, we next consider 
whether that sharp object was a deadly 
weapon and, if so, whether appellant was 
armed with it.  We conclude substantial evi-
dence supports an affirmative finding in 
both instances. 
   

When an object is not considered a deadly weapon as 
a matter of law, the fact finder must determine wheth-
er the object was possessed or used in such a manner 
that it should be considered a deadly weapon under 
the circumstances.  (People v. Aguilar (1997) 16 
Cal.4th 1023, 1028-29.)  “In making this determination 
it may be necessary to consider ‘the attendant circum-
stances, the time, place, destination of the possessor,’ 
any alteration of the object, and other relevant facts 
indicating ‘the possessor [would] use it as a weapon 
should the circumstances require.’ ”  (Bradford, supra, 
227 Cal.App.4th at p. 1342.) 

 

In this case, the facts include [the victim]’s 
testimony that appellant attacked him with 
a blade, that he saw appellant flush this 
blade down the toilet, and that the blade 
may have been attached to the slungshot; 
officer testimony as to the slashing injuries 
sustained by [the victim] and to the wounds 
on appellant’s hands which could be consid-
ered consistent with offensive or defensive 
use of a blade; officer testimony that appel-
lant suffered no bruising and only had cuts 
to his hands while [the victim] suffered sub-
stantial bruising and major lacerations; and 
appellant’s own testimony that he picked 
up the blade during the fight and used it to 
defend himself. 
   

Our Supreme Court has affirmed that a razor blade in 
the possession of an inmate is a deadly weapon, ex-
plaining that even “without a handle, a razor blade 
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could be used to slice a victim’s throat, wrist, or other 
vital spot, and thus a detached razor blade has a rea-
sonable potential of causing great bodily injury or 
death.”  (People v. Pollock (2004) 32 Cal.4th 1153, 
1178.)  And one is “armed” in the context of the Act if 
the deadly weapon is simply “available for offensive or 
defensive use.”  (Osuna, supra, 225 Cal.App.4th at p. 
1029.)  Accordingly, the fact that appellant was in a 
correctional facility when the blade was found, along 
with the nature of the blade itself, and the evidence it 
was used as a weapon by appellant, provides sufficient 
evidence of the attendant circumstances, alteration of 
the object, and other facts indicating the possessor 
would use it as a weapon should the circumstances 
require, to find the razor blade was a deadly weapon 
and that appellant was armed with the blade. 

 

   Finally, the Court held that Appellant’s acquittal did 
not eliminate the factual basis for the ineligibility find-
ing under Prop. 36. 

 

Appellant further contends that the factual basis 
for the above conclusion cannot stand in light of 
the jury’s not guilty findings in appellant’s origi-
nal trial.  Citing Berry, supra, 235 Cal.App.4th at 
p. 1428, appellant argues it is inappropriate to 
consider any facts related to appellant’s use of 
the blade in self-defense because appellant was 
acquitted of assault with a deadly weapon.  We 
do not agree. 
 

Appellant overreaches with respect to the holding in 
Berry.  In that case, Mr. Berry pled guilty to possessing 
a fraudulent check and a forged driver’s license.  
(Berry, supra, 235 Cal.App.4th at p. 1420.)  In ex-
change, the People dismissed several charges alleging 
Mr. Berry had been in possession of a firearm.  (Id. at 
pp. 1421-1422.)  When Mr. Berry sought to recall his 
sentence, the trial court relied on facts related solely 
to the dismissed charges to conclude appellant was 
armed with a deadly weapon when he possessed the 
fraudulent check and driver’s license.  (Id. at pp. 1425-
1426.)  The Berry court concluded this was improper 
because “the trial court went outside defendant’s 
‘record of conviction’ when it based its assessment of 
defendant’s eligibility for resentencing on evidence of 
firearm possession that was wholly unrelated to the 
counts on which defendant was convicted.”  (Id. at p. 
1427.) 

 
Thus, Berry excludes consideration of facts wholly re-
lated to dismissed or acquitted claims but not facts rel-
evant to both convicted and acquitted claims.  (Berry, 
supra, 235 Cal.App.4th at p. 1428.)  In other words, it is 
not the conduct itself that is the focus of the inquiry, 
but the claims under which the disputed conduct is rel-
evant.  Berry itself makes this distinction clear, explain-
ing that “while such an arming analysis might have 
been appropriate in a case where the defendant’s con-
viction and sentence were based—at least in part—on 
his possession of a firearm [citations], it was not appro-
priate here, where all allegations involving firearm pos-
session were dismissed as part of defendant’s plea 
agreement.”  (Berry, supra, 235 Cal.App.4th at p. 
1426.)   

This case falls within the scenario envi-
sioned in Berry.  Appellant was charged 
with possessing a sharp object in a correc-
tional facility.  The fact that appellant had 
wounds consistent with possessing the ob-
ject, caused injuries consistent with wield-
ing the object, was seen with the object, 
and admitted to possessing the object all 
relate directly to the possession charge.  
That these facts also relate to the assault 
charge does not negate their applicability to 
the inquiry in this case.  The trial court did 
not exceed appellant’s record of conviction 
by considering them and we therefore con-
clude substantial evidence supports the trial 
court’s ineligibility determination. 
 

   Accordingly, the Court affirmed the trial court’s resen-
tencing denial order. 
 

 

GUN STUFFED IN SHOE IS  

“POSSESSION” 
 

People v. Darius Brown 

CA2(5); B271179   
September 15, 2016 

 
 

Following his 1999 convictions in count 1 of 
possession of cocaine base for sale (Health 
& Saf. Code, § 11351.5) while armed with a 
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firearm (Pen. Code, § 12021), and in count 2 
of felon in possession of a firearm (§ 12021), 
defendant Darius Brown was sentenced to 
concurrent state prison terms of 29 years-to-
life and 25 years-to-life pursuant to the 
three strikes law.  In December 2015 defend-
ant filed a petition challenging his sentence 
as to count 2 under the provisions of the 
Three Strikes Reform Act of 2012 
(Proposition 36) and section 1170.126.  The 
trial court denied the petition on the ground 
that defendant was armed with a firearm, 
which rendered him ineligible for relief pur-
suant to section 1170.126, subdivision (e)(2).  
Defendant argues the trial court erred in 
finding him ineligible for relief, because be-
ing armed is an element of possession of a 
firearm by a felon, and disqualification is on-
ly proper when the armed element is teth-
ered to a separate offense.  We affirm. 
 

   The facts tell the story.  Martinez’ claim that he 
was not ‘armed’ failed. 
 

In affirming the judgment entered in 1999, 
this court specifically addressed the issue of 
whether defendant possessed a firearm for 
purposes of count 2.  “[W]e may properly 
consider” our prior opinion in determining if 
defendant was armed with a firearm in 
count 2.  (People v. Osuna (2014) 225 
Cal.App.4th 1020, 1030 (Osuna); People v. 
Brimmer (2014) 230 Cal.App.4th 782, 800–
801 (Brimmer) [“trial court may rely on the 
record of conviction, including this court’s 
prior opinion in defendant’s appeal from his 
original judgment”].)  Our opinion on de-
fendant’s direct appeal reflected that as 
deputies executed a search warrant, defend-
ant ran to the bathroom and attempted to 
flush rock cocaine.  In a bedroom closet dep-
uties recovered additional rock cocaine in a 
shoe, and a .45 caliber pistol in another 
shoe.  We held that, in addition to having 
sufficient time to attempt to dispose of co-
caine by flushing it down a toilet upon learn-
ing that police were at the location, it was 
reasonable to infer defendant “used some of 

the time to drop the gun into the shoe 
where it was found.”  (People v. Brown (May 
11, 2000, B130672) [nonpub. opn.].)  Under 
these circumstances, the record establishes 
that defendant was armed with a firearm, as 
he had “a firearm available for offensive or 
defensive use.”  (Osuna, supra, at p. 1029; 
Brimmer, supra, at p. 796.)  Any doubt as to 
this issue is, of course, resolved by the jury’s 
finding in count 1 that defendant was armed 
with a firearm in the commission of posses-
sion of cocaine base for purpose of sale. 
    

   Brown claims his conduct in being “armed” with 
the firearm must be “tethered” to another crime, 
and that this other offense cannot be the crime of 
being a felon in possession.  The Court rejected 
this argument. 

 

As defendant recognizes, courts have re-
peatedly rejected his contention that dis-
qualification from Proposition 36 relief re-
quires that arming with a firearm must be 
tethered to an offense other than possession 
of a firearm by a felon.  “Defendant posits 
various arguments designed to convince us 
that section 1170.126 should nonetheless be 
construed as precluding a finding that a de-
fendant convicted merely possessing a fire-
arm, without any other offense, is ineligible 
for resentencing relief.  We find none con-
vincing.”  (People v. White (2016) 243 
Cal.App.4th 1354, 1363–1365 [“the elec-
torate was entitled to draw a line decreeing 
that any third strike felon who was actually 
armed with a prohibited firearm—no matter 
how benign the circumstances—was cate-
gorically ineligible for resentencing relief”]; 
Brimmer, supra, 230 Cal.App.4th at p. 797 
[rejecting contention “that possessory 
offenses can never fall under the armed with 
a firearm exclusion, because one cannot use, 
or be armed with a firearm ‘during the com-
mission’ of such offenses without another 
separate or tethering offense”]; People v. 
Elder (2014) 227 Cal.App.4th 1308, 1314 
[“even if the great majority of commitments 
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for unlawful gun possession come within 
our interpretation of this eligibility criteri-
on, it would not run afoul of the voters’ in-
tent”]; People v. Blakely (2014) 225 
Cal.App.4th 1042, 1054 [a defendant con-
victed of being a felon in possession of a 
firearm is disqualified from relief “if the de-
fendant had the firearm he or she was con-
victed of possessing available for use, either 
offensively or defensively”]; Osuna, supra, 
225 Cal.App.4th at p. 1032 [“we conclude 
the literal language of the Act disqualifies 
an inmate from resentencing if he or she 
was armed with a firearm during the unlaw-
ful possession of that firearm”].)  
 

DISPOSITION 
 

 The judgment is affirmed. 
 

 

SAWED-OFF RIFLE UNDER SINK IS 
“POSSESSION” 

 

People v. Fernandez Millsap 

CA5; F070452 

  September 22, 2016 
 

   Fernandez Millsap was sentenced to 27 years to 
life as a third striker, when he was convicted, in-
ter alia, of possession of a firearm.  The gun, and 
ammunition, was found under a sink, where he 
was living. 

 

On October 22, 2005, Priscilla Monroy con-
tacted the sheriff’s department for a civil 
standby to keep the peace while she re-
trieved her belongings from the apartment 
she shared with defendant.  Ms. Monroy 
was concerned for her safety because de-
fendant kept a rifle at the apartment and 
had once pointed it at her.  Two deputies 
accompanied Ms. Monroy to defendant’s 
apartment, where defendant sat on the 
couch while Ms. Monroy collected her 
things.  Ms. Monroy informed the deputies 
that defendant, who was a convicted felon, 

kept a rifle under the kitchen sink.  One 
deputy looked in a cabinet under the sink 
and retrieved an unsecured, sawed-off .22-
caliber rifle from behind a cut-out compart-
ment separated by a small half wall. 
 

A jury subsequently found defendant guilty 
of being a felon in possession of a firearm 
and, as defendant had two prior strikes, the 
trial court sentenced defendant as a third-
strike offender to a term of 27 years to life 
in prison.  Following the enactment of Prop-
osition 36, defendant filed a petition for 
recall of sentence.  The trial court denied 
the petition, finding defendant was armed 
with the firearm he possessed during the 
commission of the commitment offense. 
 

   Millsap argued that he was not in constructive 
of the weapon for either offensive or defensive 
purposes, and that therefore he was not barred 
from Prop. 36 relief. 
 

Defendant argues the trial court erred by 
finding he was armed with a firearm during 
the commission of his commitment offense, 
claiming the weapon’s positioning in the 
compartment under the sink meant it was 
not available for offensive or defensive use.  
We disagree. ... 
 

Here, while defendant did not have the fire-
arm on his person, the evidence showed 
that it was left unsecured inside an un-
locked cabinet in the apartment where de-
fendant was located and that defendant 
had previously retrieved the rifle and point-
ed it at Ms. Monroy.  Such proximity, acces-
sibility, and prior use is sufficient to support 
the trial court’s conclusion the weapon was 
available for offensive or defensive use.  For 
example, in Hicks, supra, 231 Cal.App.4th at 
pages 280-281, 284, a defendant was 
deemed to have a firearm available for 
offensive or defensive use despite the gun 
being found inside a backpack in an apart-
ment, while the defendant was located at 
the front gate of the apartment complex, in 
part due to testimony that the defendant 
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had worn the backpack and placed it in the 
apartment.   
 

Similarly, in People v. Superior Court 
(Cervantes) (2014) 225 Cal.App.4th 1007, 
1011, 1012, 1018, we held that a defendant 
was ineligible for resentencing for having a 
firearm available for offensive or defensive 
use when he was located in the doorway to 
his apartment and the gun was found in his 
wife’s purse in an adjacent room.  As we 
noted then, “[a]s commonly understood, 
the state of being furnished or equipped 
with weapons is broader than carrying a 
weapon on one’s person.”  (Id. at. p. 1015.)  
In the instant case, it would have taken de-
fendant mere moments to reach the kitch-
en from anywhere within the two-bedroom 
apartment in which he resided, and acquire 
the firearm that was placed unsecured 
within a kitchen cabinet.  Indeed, the evi-
dence of his past conduct showed he had 
done just that.  Accordingly, we conclude 
sufficient evidence supports the conclusion 
defendant had a firearm available for offen-
sive or defensive use at the time of his com-
mitment offense, and the trial court did not 
err by finding defendant ineligible for resen-
tencing under Proposition 36.   

 

DISPOSITION 
 

The order denying the petition for recall of 
sentence is affirmed. 
 

 

“PASSIVELY ARMED” IS “POSSESSION” 
 

People v. Louis Tejeda 

CA4(1); D068737   

September 21, 2016 
 

   Louis Tejeda was sentenced to 25-life for a 1995 
conviction involving drugs, while armed.  In 2015, 
his petition for resentencing under Prop. 36 was 
denied because of the “armed” finding.  He ap-
pealed, and the Court of Appeal now affirmed.  
The Court recited the following facts. 

 

In December 1994 appellant entered a GTM 
convenience store with a friend, took a bag 
of popcorn and consumed it without paying 
for it.  When appellant and the friend ap-
proached the front door and attempted to 
leave, the manager confronted them about 
the popcorn, but appellant and the friend 
denied consuming it. 
   

 Appellant consented to a pat search of his 
pockets, and when the manager did so, he 
felt a metal object which turned out to be a 
gun.  Appellant and the manager struggled 
over the gun, but the manager obtained 
possession of it.  The manager solicited help 
from a San Diego County Sheriff's deputy 
who happened to be in the parking lot, and 
the deputy removed a magazine with four 
hollow point rounds from appellant's fully 
operational nine-millimeter semiautomatic 
gun.  
 

 A search of appellant produced two wal-
lets, one of which contained .01 grams of 
methamphetamine.  Appellant said he was 
holding the gun for a friend who went to 
Mexico.  
  

   The Court analyzed these facts for applicability 
to the exclusions from Prop. 36 relief. 

 

In this case, Tejeda was charged with being 
armed at the time of this offense.  The jury 
made an express finding that Tejeda was 
armed with a firearm as to both counts 1 
and 3.  The three charged offenses all arose 
from the same brief transaction.  At sen-
tencing the trial judge observed that steal-
ing popcorn was not the significant event, 
but rather he thought the public would be 
alarmed that Tejeda, with his criminal histo-
ry, chose "to enter that store armed with a 
fully loaded, nine-millimeter semiautomatic 
pistol tucked in his waistband." 
   

Thus we approach this discussion based on 
a record that conclusively establishes 
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Tejeda had a loaded pistol "tucked in his 
waistband" when he committed the offens-
es in this case.  The question presented by 
these facts is whether Tejeda was eligible 
for resentencing under Proposition 36, 
when he was armed with a firearm at the 
time of the offense.  The answer is found in 
the statute and case law which have estab-
lished that even where the past third strike 
offense is not serious or violent, a defend-
ant is still ineligible for resentencing where 
the record establishes the person was per-
sonally armed with a firearm at the time of 
the offense.  (People v. White (2014) 223 
Cal.App.4th 512, 527.) 
 

   The Court had little difficulty resolving this ap-
peal. 
 

There is really no dispute that Tejeda had 
the loaded pistol on his person at the time 
of the offenses.  The jury finding established 
the arming allegation beyond a reasonable 
doubt.  The finding was never found invalid, 
the enhancement simply disappeared at the 
resentencing when the court reduced the 
underlying offense to a misdemeanor.  The 
record remains crystal clear that Tejeda was 
armed with a loaded pistol at the time of 
the offense.  The trial court did not err in 
noting and discussing the jury's finding. 
 

 Continued incarceration of Tejeda does 
not raise any due process issues.  He was 
fairly convicted of the underlying offense, 
validly sentenced and his sentence was up-
held on appeal years ago.  He was accorded 
a full and fair hearing on his request for re-
lief under Proposition 36.  The fact his peti-
tion was lawfully denied simply means he is 
still serving a validly imposed sentence.  
That does not establish a due process viola-
tion. 
 

DISPOSITION 
 

 The order denying the petition for resen-
tencing is affirmed. 

 
 

FIRING SIX SHOTS INTO HOME IS 
“ARMED” 

 

People v. Dewey Terry III 

CA2(7); B268934   

September 7, 2016 
 

In 1996 a jury convicted Terry of possession 
of a firearm by a felon (former § 12021, 
subd. (a)(1)), based on evidence that he 
fired six gunshots into the home of Isora 
Harrell.  The trial court in that case found 
Terry had two prior serious or violent felony 
convictions, a 1984 conviction for assault 
and a 1988 conviction for voluntary man-
slaughter, and sentenced Terry under the 
three strikes law (§§ 1170.12, subds.(a)-(d), 
667, subds. (b)-(i)) to an indeterminate term 
of 25 years to life.   

 

   The Court first reviewed the case law regarding 
“armed” as applied to Prop. 36. 
 

 “A defendant currently serving an indeter-
minate life sentence pursuant to the three 
strikes law is disqualified from resentencing 
[under Proposition 36] if he or she has an 
enumerated disqualifying factor found in 
section 1170.126, subdivision (e).”  (People 
v. Hicks (2014) 231 Cal.App.4th 275, 282 
(Hicks); see § 1170.126, subd. (e).)  One such 
factor is that the defendant’s current sen-
tence was imposed for any offense appear-
ing in sections 667, subdivision (e)(2)(C)(i)-
(iii), or 1170.12, subdivision (c)(2)(C)(i)-(iii).  
(§ 1170.126, subd. (e)(2).)  “Thus, an inmate 
is disqualified from resentencing if, inter 
alia, ‘[d]uring the commission of the current 
offense, the defendant used a firearm, was 
armed with a firearm or deadly weapon, or 
intended to cause great bodily injury to an-
other person.’”  (People v. Osuna (2014) 
225 Cal.App.4th 1020, 1029 (Osuna), 
quoting §§ 667, subd. (e)(2)(C)(iii), 1170.12, 
subd. (c)(2)(C)(iii); accord, Hicks, at p. 282.) 

   



Volume 12  Number 3                           CALIFORNIA LIFER NEWSLETTER        #71    September / October 2016                                     

19 

 

 “‘[A]rmed with a firearm’ has been statu-
torily defined and judicially construed to 
mean having a firearm available for use, 
either offensively or defensively,” and we 
presume the electorate intended “armed 
with a firearm” to have that meaning under 
Proposition 36.  (Osuna, supra, 225 
Cal.App.4th at p. 1029; accord, People v. 
Blakely (2014) 225 Cal.App.4th 1042, 1051-
1052 (Blakely); see People v. White (2014) 
223 Cal.App.4th 512, 524 [“[t]he California 
Supreme Court has explained that ‘“[i]t is 
the availability – the ready access – of the 
weapon that constitutes arming”’”].)  The 
facts of this case, in particular Harrell’s tes-
timony that she saw Terry fire six gunshots 
into her home, support the trial court’s 
finding that Terry was “armed with a fire-
arm” within the meaning of Proposition 36, 
and Terry does not dispute this.  (See Peo-
ple v. Brimmer (2014) 230 Cal.App.4th 782, 
796 [inmate ineligible for resentencing 
where witnesses testified they saw him in 
actual physical possession of shotgun]; Osu-
na, at pp. 1026-1027 [“where there are 
facts in the record of conviction that show 
an inmate was ‘armed with a firearm’ – had 
the firearm available for immediate offen-
sive or defensive use – during the commis-
sion of his or her current offense, the in-
mate is disqualified from resentencing un-
der [Proposition 36]”].)  
 

   Terry’s argument centered around the 
“tethering to another offense” concept. 

 

What Terry disputes is that, within the 
meaning of Proposition 36, he was armed 
with a firearm “during the commission of 
the current offense.”  Citing the language of 
the statute, “basic principles of grammar,” 
“the structure of the statute,” and 
“Proposition 36’s ‘overarching purpose,’” 
Terry argues that the circumstance of being 
armed with a firearm “must attach to the 
current offense as an addition and not just 
be a part of the current offense.”  Thus, ac-
cording to Terry, having been armed with a 

firearm will disqualify an inmate from re-
sentencing under Proposition 36 only if that 
fact is “tethered” to, or has a “facilitative 
nexus” with, a current offense other than, 
or in addition to, the offense of possessing a 
firearm as a felon.  In other words, Terry 
asserts that one cannot be armed with a 
firearm “during the commission of the cur-
rent offense” if the current offense is pos-
session of a firearm.  

 

   The Court rejected this argument, citing a pleth-
ora of current case law. 

 

 There are two serious problems with Ter-
ry’s argument.  First, being armed with a 
firearm is not an element of the offense of 
possession of a firearm as a felon.  (See 
People v. Conley (2016) 63 Cal.4th 646, 659, 
[“[c]ase law holds that possession of a fire-
arm does not necessarily imply being 
armed” and “arming is not an element of 
the offense” of possession of a firearm by a 
felon]; Blakely, supra, 225 Cal.App.4th at p. 
1052 [the elements of the offense are 
“conviction of a felony and ownership or 
knowing possession, custody, or control of 
a firearm,” and “[a] firearm can be under a 
person’s dominion and control without it 
being available for use”]; People v. White, 
supra, 223 Cal.App.4th at p. 524 [“while the 
act of being armed with a firearm – that is, 
having ready access to a firearm [citation] – 
necessarily requires possession of the fire-
arm, possession of a firearm does not nec-
essarily require that the possessor be 
armed with it”].)  “For example, a convicted 
felon may be found to be a felon in posses-
sion of a firearm if he or she knowingly kept 
a firearm in a locked offsite storage unit 
even though he or she had no ready access 
to the firearm and, thus, was not armed 
with it.”  (People v. White, at p. 524; accord, 
People v. Conley, at p. 659.)  Thus, a central 
supposition of Terry’s argument is incor-
rect.  
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 Second, as Terry acknowledges, courts 
have repeatedly and unanimously rejected 
his argument.  (See People v. White (2016) 
243 Cal.App.4th 1354, 1362-1364 [rejecting 
the argument that the current offense of 
firearm possession cannot support a finding 
that the inmate was armed during its com-
mission]; Hicks, supra, 231 Cal.App.4th at 
pp. 283-284 [rejecting the argument that “a 
court considering a petition for resentencing 
is precluded from finding the defendant was 
armed during the commission of the offense 
if the only current felony conviction was be-
ing a felon in possession” and that “there 
must be an underlying felony to which the 
arming is ‘tethered’”]; People v. Brimmer, 
supra, 230 Cal.App.4th at p. 797 [rejecting 
the argument that “possessory offenses can 
never fall under the armed with a firearm 
exclusion . . . without another separate or 
tethering offense”]; People v. Elder (2014) 
227 Cal.App.4th 1308, 1312 [rejecting the 
argument that “ineligibility for resentencing 
for being ‘armed’ . . . must require some-
thing beyond the substantive offense of pos-
session itself”]; Osuna, supra, 225 
Cal.App.4th at p. 1027 [“being ‘armed with a 
firearm’ ‘during the commission of the cur-
rent offense,’ for purposes of [Proposition 
36], does not require the possession be 
‘tethered’ to, or have some ‘facilitative nex-
us’ to, an underlying felony”]; People v. 
White, supra, 223 Cal.App.4th at p. 527 
[rejecting the argument that “the armed-
with-a-firearm exclusion ‘requires that the 
arming be anchored or tethered to an 
offense which does not include posses-
sion’”]; see also Blakely, supra, 225 
Cal.App.4th at p. 1054 [“the phrase ‘[d]uring 
the commission of the current offense, the 
defendant . . . was armed with a firearm . . . 
,’ . . . [which] disqualifies an inmate from 
resentencing pursuant to section 1170.126, 
subdivision (e)(2), extends to situations in 
which the defendant was convicted of vio-
lating section 12021 if the defendant had 
the firearm he or she was convicted of pos-

sessing available for use, either offensively 
or defensively”].)  Terry does not persuade 
us to depart from this line of authority.  
 

   Accordingly, the Court of Appeal denied relief. 
 

 

PULLING OUT GUN AND SHOOTING VIC-
TIM IS “ARMED” 

 

People v. Jesse Tyler 

CA2(1); B266089   

September 6, 2016 
 

Jesse Lee Tyler, who in 1996 was convicted 
of possession of a firearm by a felon and 
sentenced to 25 years to life in prison, ap-
peals from an order denying his petition to 
recall the sentence pursuant to Penal Code 
section 1170.126.  He contends the trial 
court erred in finding him ineligible for re-
sentencing because he had been armed with 
and used a firearm during the commission 
of his final strike offense.  We find no error 
and affirm. 

 

   The facts are uncontested in this appeal. 
 

On July 11, 1996, Tyler approached Anthony 
Webster in the garage of an apartment com-
plex and asked for directions to the eleva-
tor.  After a brief conversation, Webster en-
tered the elevator, but as the doors were 
closing Tyler forced them open, pulled out a 
gun, and pointed it at Webster.  Webster 
grabbed Tyler in response, and during the 
ensuing struggle Tyler fired three shots, the 
last of which struck Webster in the forearm.  
  

Tyler pleaded guilty to possession of a fire-
arm by a felon (former § 12021.1, subd. (a)
(1)) and admitted he had suffered three pri-
or “strike” convictions for robbery.  The trial 
court sentenced him under the “Three 
Strikes” law to 25 years to life in prison.   
 

   Tyler argued that his shooting was not tethered 
to another offense, and that this rendered him 
eligible for Prop. 36 relief.  The Court disagreed. 
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Tyler does not dispute this finding, but ar-
gues that having been armed during the 
commission of his offense (possession of a 
firearm by a felon) does not disqualify him 
from resentencing under Proposition 36 
because being armed is an element of the 
offense.  Therefore, he argues, the armed 
with a firearm exclusion applies only when 
being armed is “tethered” to another 
offense.  The argument is without merit.  
Where “the record shows that a defendant 
convicted of possession of a firearm was 
armed with the firearm during the commis-
sion of the offense, the armed with a fire-
arm exclusion applies and the defendant is 
not entitled to resentencing . . . under” 
Proposition 36.  (People v. Brimmer (2014) 
230 Cal.App.4th 782, 797; accord People v. 
Hicks, supra, 231 Cal.App.4th at pp. 283-
284; People v. Elder (2014) 227 Cal.App.4th 
1308, 1312-1314, 1317; People v. Osuna 
(2014) 225 Cal.App.4th 1020, 1030; People 
v. White (2014) 223 Cal.App.4th 512, 525.)  
Here, Tyler was armed with and used a gun 
during the commission of his possession 
offense, which sufficed for the firearm ex-
clusion to apply. 
  

Tyler argues our interpretation of the exclu-
sion as applied to a possession offense ren-
ders the exclusion superfluous, as all fire-
arm possession involves being armed.  The 
argument is without merit.  “A defendant 
possesses a weapon when it is under his 
dominion and control.”  (People v. Pena 
(1999) 74 Cal.App.4th 1078, 1083.)  “A de-
fendant is armed if the defendant has the 
specified weapon available for use, either 
offensively or defensively.”  (People v. 
Bland (1995) 10 Cal.4th 991, 997.)  “A fire-
arm can be under a person’s dominion and 
control without it being available for use.  
For example, suppose a parolee’s residence 
(in which only he lives) is searched and a 
firearm is found next to his bed.  The parol-
ee is in possession of the firearm, because it 
is under his dominion and control.  If he is 

not home at the time, however, he is not 
armed with the firearm, because it is not 
readily available to him for offensive or de-
fensive use.  Accordingly, possessing a fire-
arm does not necessarily constitute being 
armed with a firearm.”  (People v. Osuna, 
supra, 225 Cal.App.4th at p. 1030.) 
 

Under the circumstances in this case, Tyler 
both possessed a firearm and had it readily 
available for use during his encounter with 
Webster.  He was thus “armed” within the 
meaning of Proposition 36, which renders 
him ineligible for resentencing.  The trial 
court correctly denied his recall petition. 
 

 

IF YOU WERE A YOUTHFUL OFFENDER AND 
GOT LWOP (OR A FUNCTIONAL EQUIVALENT), 
YOU ARE ELIGIBLE FOR A REMANDED HEARING 
IN THE TRIAL COURT TO MAKE A RECORD OF 
MITIGATING YOUTH CIRCUMSTANCES FOR AN 
EVENTUAL PAROLE HEARING 

In re Adrian Gonzalez 

CA4(2); E060770  
August 10, 2016 

 

Adrian Gonzalez was convicted of six counts 
of attempted premeditated, willful, and de-
liberate murder (§§ 664/187), six counts of 
assault with a firearm (§ 245, subd. (a)(2)), 
one count of firing at an inhabited building 
(§ 246), one count of participation in a crim-
inal street gang (§ 186.22, subd. (a)), a find-
ing he committed the crimes for the benefit 
of or at the direction of a criminal street 
gang (§ 186.22, subd. (b)), and a finding he 
personally and intentionally discharged a 
firearm (§12022.53).  He was sentenced to 
a determinate term of 81 years 4 months.  
In addition, he was sentenced to four con-
secutive life terms for the attempted mur-
der convictions. 

 

On May 16, 2013, Gonzalez filed a petition 
for writ of habeas corpus (petition) alleging 
he was 16 years old at the time of his 
offenses.  He contended his sentence con-
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stituted a de facto LWOP sentence in viola-
tion of the Eighth Amendment.  On June 27, 
2013, the superior court found that the peti-
tion stated a prima facie case for relief and 
ordered the People to show cause why the 
petition should not be granted.  The People 
filed a response that under section 3051, 
defendant would be eligible for parole when 
he was 41 years old.  He no longer had a de 
facto LWOP sentence.  The superior court 
granted the petition based “on the fact that 
he was 16 at the time of the crime.” 

 

In our previous opinion, we reversed the 
trial court’s grant of the petition on the Peo-
ple’s appeal finding his sentence was not a 
de facto LWOP sentence.  We concluded 
that since the California Legislature enacted 
section 3051, which entitles defendant to a 
youth offender parole hearing after he has 
served no more than 25 years, he was not 
subject to an impermissible LWOP sentence. 

 

The California Supreme Court granted re-
view.  It stated, “Further action is deferred 
pending consideration and disposition of 
related issues in In re Alatriste, S214652, In 
re Bonilla, S214960, and People v. Franklin, 
S217699 (see Cal. Rules of Court, rule 8.512
(d)(2)), or pending further order of the 
court.” 

 

On May 26, 2016, the California Supreme 
Court issued its opinion in Franklin which 
involves the same issues as in this case.  It 
held that section 3051 effectively reformed 
the defendant’s statutorily mandated sen-
tence so that he would become eligible for 
parole, “at a hearing that must give great 
weight to youth-related mitigating factors, 
during his 25th year of incarceration.  By 
operation of law, Franklin’s sentence is not 
functionally equivalent to life without pa-
role. . . .”  (Franklin, supra, 63 Cal.4th at 
pp. 268-269, 283-284, 286.)  It also held that 
remand was required for a determination of 

whether the defendant was afforded suffi-
cient opportunity to make a record of infor-
mation relevant to his eventual youth 
offender parole hearing at the time of sen-
tencing since section 3051 was enacted 
after he was sentenced.  (Franklin, at pp. 
286-287.) 

 

Similarly here, defendant’s claim that his 
sentence was the equivalent of an LWOP 
sentence is moot but the California Su-
preme Court has ordered remand in order 
for him to make a record of information rel-
evant to his eventual youth offender parole 
hearing. 

 

DISPOSITION 
 

The grant of the petition and order for re-
sentencing is reversed.  The matter is re-
manded to the Riverside County Superior 
Court.  That court is to issue an order to 
show cause to the Secretary of the Depart-
ment of Corrections and Rehabilitation that 
it shall serve and file with the superior court 
on or before September 16, 2016, a return 
to the petition (Cal. Rules of Court, rule 
8.385(e)) addressing why petitioner is not 
entitled to make a record of “mitigating evi-
dence tied to his youth” in accordance with 
Franklin. (Franklin, supra, 63 Cal.4th at pp. 
268-269, 283-284.)  Defendant may serve 
and file a traverse with the superior court 
on or before 15 days after the return is filed.  
The superior court shall notify counsel of 
record a minimum of 20 days in advance of 
the hearing.  Pursuant to the direction of 
the California Supreme Court, the clerk of 
this court is directed to issue the remittitur 
forthwith. 

SECOND REMAND NOT NECESSARY FOR 
RESENTENCED LWOP’S YOUTHFUL    
FACTORS RECORD DEVELOPMENT IN 
TRIAL COURT 
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People v. Leopoldo Chavez 

CA4(1); D068960  
September 21, 2016 

 
This is an appeal from a resentencing hear-
ing.  The case arises from two murders com-
mitted in 1993.  Ultimately Leopoldo 
Chavez, who was 17 at the time of the 
offenses, was identified as a suspect.  He 
was convicted of two counts of first degree 
murder (Pen. Code, § 187) in 2012.  Follow-
ing a jury trial Chavez was sentenced to life 
without parole (LWOP) pursuant to section 
190.5. 
  

On direct appeal, this court affirmed the 
convictions but vacated the sentence.  We 
remanded the case for a new sentencing 
hearing in light of Miller v. Alabama (2012) 
567 U.S. ___ [132 S.Ct. 2455, 2469] (Miller)).  
(People v. Chavez (2014) 228 Cal.App.4th 18, 
34.) 
 

Following remand, the trial court held an 
extensive sentencing hearing during which it 
explored the various factors impacting 
youthful offenders and heard testimony 
from a mental health expert regarding 
Chavez's mental state and background.  At 
the completion of the hearing the court sen-
tenced Chavez to two consecutive terms of 
25 years to life, plus one year. 
   

Chavez appeals contending the 50-year-to-
life sentence is a defacto LWOP sentence 
and thus violates Miller, supra, 132 S.Ct. 
2455. 
 

After the filing of the appellant's opening 
brief our Supreme Court issued its opinion 
in People v. Franklin (2016) 63 Cal.4th 261 
(Franklin) which held that the newly enacted 
parole provisions in section 3051, subdivi-
sion (b)(3), providing for a parole hearing for 
youthful offenders serving life terms during 

their 25th year of imprisonment notwith-
standing the longer term imposed by sen-
tence, mooted the challenge that a term, 
such as 50 years to life was cruel and unusu-
al.  The court in Franklin also held that the 
defendant in that case, who had been sen-
tenced prior to Miller, supra, 132 S.Ct. 2455, 
was entitled to have the case remanded for 
the purpose of making a record of the 
youthful offender issues that related to him 
for future parole consideration. 
 

Based on the directions provided by the 
court in Franklin, supra, 63 Cal.4th 261, we 
will affirm the sentence imposed on the ear-
lier remand.  Since Chavez was given a full 
hearing on that remand to discuss the very 
issues affecting him as a youthful offender, 
we will find it unnecessary to send the case 
back for yet another hearing.  Chavez has 
had a full opportunity to create the record 
anticipated by the court in Franklin. 

 

   The unique factor in this case is that the Appel-
late Court, mindful of Chavez’ rights under Frank-
lin, found that the trial court, on resentencing, had 
already developed just the type of record the 
Franklin court later required. 
 

In Franklin, supra, 63 Cal.4th 261, the de-
fendant was sentenced prior to Miller, su-
pra, 132 S.Ct. 2455.  The original sentencing 
hearing in that case did not provide the de-
fendant with the opportunity to make a rec-
ord of the factors which impacted him as a 
youthful offender.  The court concluded that 
a defendant should be provided an oppor-
tunity to create such a record at the time of 
sentencing as the information will likely be 
more available early rather than 25 years 
later at a youthful offender parole hearing.  
Thus, the court ordered Franklin's case be 
remanded to the trial court for the limited 
purpose of allowing him to make a record of 
the relevant Miller factors if he wishes to do 
so.  At that hearing, as we understand it, the 
trial court would not have the authority to 
modify the sentence.  The court could only 
provide an opportunity to make a relevant 
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record.  (Franklin, supra, at pp. 283-284.) 

 
In this case, unlike Franklin, supra, 63 
Cal.4th 261, Chavez has already had the op-
portunity to make an appropriate record.  As 
we have set out in the procedural back-
ground, our court remanded this case to the 
trial court for resentencing in accordance 
with Miller, supra, 132 S.Ct. 2455.  On re-
mand the trial court held a lengthy hearing 
and allowed Chavez to thoroughly explore 
the factors relating to youthful offenders in 
general, and as to him personally.  Following 
the hearing the trial court reduced the sen-
tence from LWOP to 50 years to life for two 
first degree murders.  Thus, we believe the 
purpose of a remand hearing as directed by 
Franklin has been satisfied and that further 
remand is unnecessary. 

 

 

TIME HAS RUN OUT TO FILE FOR       
PROP. 36 RESENTENCING RELIEF 

 

People v. Gregory Bontemps 

CA3; C079187  
September 2, 2016 

 

   Gregory Bontemps appealed from the Superior 
Court’s denial of his eighth Prop. 36 petition for 
review.  Bontemps argued that that Court did not 
consider the merits of his petitions.  On appeal of 
this denial, the Court of Appeal noted that the Su-
perior Court found Bontemp’s latest petition time-
barred, in that Prop. 36 required all such petitions 
to be filed within two years of its enactment. 
 

   The Court of Appeal noted the underlying case 
history. 
 

Defendant was convicted of spousal abuse 
(§ 273.5, subd. (a)), making criminal threats 
(§ 422), and intimidating a witness (§ 136.1, 
subd. (b)(1)).  The trial court sustained two 
strike allegations and sentenced defendant 
to 25 years to life, imposing the term for the 
criminal threats conviction, while staying the 
25-year-to-life terms on the other two 

counts pursuant to section 654.  A panel of 
this court affirmed defendant’s conviction in 
an unpublished opinion on March 2, 2012.  
  

On November 20, 2012, defendant filed a 
petition for habeas corpus that contained a 
request for relief pursuant to section 
1170.126.  The trial court denied the peti-
tion and request on January 22, 2013.  De-
fendant filed a notice of appeal for the order 
on December 3, 2013.  Since the notice was 
late, the superior court marked it as re-
ceived but not filed. 
   

On January 30, 2013, defendant filed anoth-
er habeas petition that again sought section 
1170.126 resentencing.  The trial court con-
strued part of the petition as a section 
1170.126 petition, and denied the entire pe-
tition on March 25, 2013. 
  

Defendant filed a section 1170.126 resen-
tencing petition on November 14, 2013.  The 
trial court denied that petition on Decem-
ber 11, 2013.  On December 4, 2014, four 
habeas petitions filed by defendant were 
transferred to the trial court because the 
petitions sought relief pursuant to section 
1170.126.  The trial court construed the ha-
beas petitions as section 1170.126 petitions 
and denied them on December 15, 2014. 
   

Defendant filed a section 1170.18 petition 
for resentencing on December 24, 2014.  
The trial court denied the petition on Janu-
ary 2, 2015. 
   

The trial court received defendant’s eighth 
section 1170.126 request for relief on April 
6,, 2015.  The trial court denied it on April 7, 
2015, finding defendant was ineligible for 
resentencing on all counts because his crimi-
nal threats conviction was a serious felony 
and because he inflicted great bodily injury 
on his victim as part of a single course of 
continuous conduct encompassing all three 
of his offenses. 



Volume 12  Number 3                           CALIFORNIA LIFER NEWSLETTER        #71    September / October 2016                                     

25 

 

   

Defendant filed a notice of appeal from the 
April 7, 2015, denial on April 20, 2015.   

 

   On appeal, Bontemps again argued the merits 
of his petition.  However, in its response to the 
appeal, the State raised the time bar issue.  Be-
cause this became a jurisdictional question, the 
Court of Appeal ruled that it barred any review on 
the merits, and denied relief. 
 

Defendant contends that the trial court’s 
finding that he was ineligible for resentenc-
ing on the spousal abuse and witness intimi-
dation counts was erroneous because his 
criminal threats conviction did not render 
him ineligible as to those counts and the 
court’s finding that he inflicted great bodily 
injury was incorrect.  
  

Section 1170.126 allows certain defendants 
serving a life term for a third strike to peti-
tion for resentencing as to crimes that are 
not serious or violent felonies.  (§ 1170.126, 
subds. (b), (e).)  “ ‘Any person serving an 
indeterminate term of life imprisonment 
imposed pursuant to’ the three strikes law 
may file a petition for a recall of his or her 
sentence within two years after the Act’s 
effective date ‘or at a later date upon a 
showing of good cause.’ ”  (People v. Year-
wood (2013) 213 Cal.App.4th 161, 170 
(Yearwood), quoting § 1170.126, subd. (b).)  
Pendency of the appeal of the original con-
viction is good cause for a delay in filing the 
petition.  (Yearwood, at p. 177.) 
  

Section 1170.126 was enacted as part of 
Proposition 36.  (Yearwood, supra, 
213 Cal.App.4th at p. 167.)  Proposition 36’s 
effective date is November 7, 2012.  
(People v. Johnson (2015) 61 Cal.4th 674, 
687.)  The only matter before us is defend-
ant’s last section 1170.126 petition, which 
the trial court received on April 6, 2015, 
about five months after the expiration of 
the two-year filing period.  Defendant did 
not establish good cause for the delay in his 

petition and does not attempt to do so on 
appeal.  While the trial court did not rely on 
this reason for its denial, the Attorney Gen-
eral asserts it on appeal, and defendant did 
not address the matter in his opening brief 
and did not file a reply brief. 
 

“In reviewing a trial court’s decision, we re-
view the result, not the reasoning.  A deci-
sion right in result will not be reversed be-
cause it is based on an erroneous theory.  
[Citation.]”  (Florio v. Lau (1998) 
68 Cal.App.4th 637, 653.)  We therefore do 
not address the merits of defendant’s con-
tentions since the petition should have 
been denied as time barred. 

 
 

NON-VIOLENT, NON SEX-OFFENDER   
SECOND STRIKER’S PAROLE BOARD      

DENIAL UPHELD BASED ON                
“SOME EVIDENCE” 

 

In re William Ilasa 

---Cal.App.4th---; CA4(1); D069629  
September 19, 2016 

 

   Determinately sentenced William Ilasa had been 
reviewed by the Board of Parole Hearings for ear-
ly NVSS release, but was denied based on his rec-
ord.  He filed a habeas petition challenging this 
denial.  The Court, in a published opinion, denied 
Ilasa relief when it found “some evidence” to sup-
port the Board’s decision. 
 

In this habeas corpus proceeding, we con-
sider whether a decision of the Board of 
Prison Hearings (Board) that denies an in-
mate parole following a review procedure 
enacted pursuant to a federal court order is 
subject to state court judicial review and, if 
so, whether the Board violated the petition-
er's due process rights in denying him early 
release in this case.  The federal court order 
at issue was issued by a three-judge court in 
prison class action litigation after the court 
found that California state prisoners' feder-
al constitutional rights had been violated as 



Volume 12  Number 3                           CALIFORNIA LIFER NEWSLETTER        #71    September / October 2016                                     

26 

 

a result of overcrowding, after the court 
found that a prison release order was the 
only relief capable of remedying the consti-
tutional deficiencies, after the United States 
Supreme Court affirmed those rulings, after 
the three-judge court issued its remedial 
order in reliance on the state defendants' 
representation and agreement that they 
would develop comprehensive and sustain-
able prison population-reduction reforms, 
and after the state defendants agreed not 
to contest the remedial order.  
 

We issued an order to show cause in re-
sponse to the petition of William Ilasa 
based on his allegations that he was denied 
due process of law when, at the conclusion 
of a prison-reduction procedure developed 
pursuant to the order of the three-judge 
court, the Board did not grant him parole as 
a non-violent, non-sex-registrant second-
strike (NVSS) inmate.  We conclude that, 
because the Board's decision involves a 
constitutionally protected liberty interest, 
Ilasa is entitled to judicial review of the de-
cision.  We further conclude that, because 
the record of what was presented to the 
Board during the review process contains 
some evidence to support the Board's deci-
sion, Ilasa's due process rights were not vio-
lated. 
 

Accordingly, we will consider Ilasa's petition 
on its merits and deny it. 
 

   Ilasa had a prior record, and was sentenced as a 
second striker. 
 

In February 2010, Ilasa was convicted of 
possession of a firearm by a felon (Pen. 
Code, former § 12021, subd. (a)(1); subse-
quent unidentified statutory references are 
to this code) with a true finding as to a gang 
allegation (§ 186.22, subd. (b)(1)).  This con-
viction was a second strike, and in May 
2010 the superior court sentenced Ilasa to a 
determinate term of nine years — the up-
per term of three years on the felony, dou-
bled due to the second strike, and three 

years on the enhancement.  
 

   The Board conducted an NVSS hearing for Ilasa, 
but denied him on the merits. 
 

Applying the NVSS Procedures to Ilasa, the 
Board determined that it had jurisdiction, 
found that Ilasa was eligible for NVSS re-
view, provided Ilasa with NVSS review, and 
denied release in a written ruling in August 
2015.  The Board determined that, if re-
leased, Ilasa would "pose[] an unreasonable 
risk of violence on the community," based 
on the following general findings:  Ilasa's 
current commitment offense was an aggra-
vating factor; Ilasa's prior criminal record 
was an aggravating factor; Ilasa's institu-
tional behavior was a mitigating factor; and 
Ilasa had no medical condition that would 
impact his ability to reoffend.  Ilasa timely 
requested reconsideration, and in Septem-
ber 2015, the Board affirmed the decision 
to deny release.  Pursuant to the review 
criteria in California Code of Regulations, 
title 15, section 2042, the Board found that 
there was no mistake of law or fact in the 
denial of Ilasa's release 

 

   In the absence of any analogous statutes defin-
ing NVAA parole, or case law interpreting new 
BPH procedures guiding NVSS parole, the Court 
compared it to regulations for indeterminately 
sentenced, parole-eligible prisoners. 
 

"The parole consideration procedures are 
governed by section 3040 et seq. and apply 
to all inmates not serving a determinate 
sentence."  (In re Jackson (1985) 39 Cal.3d 
464, 468.)  Thus, in the case of an indeter-
minate sentence, the Board's parole au-
thority is governed by a body of statutes 
and regulations as mandated by the Legisla-
ture — most notably section 3041 and Reg-
ulations section 2402.  (In re Prather (2010) 
50 Cal.4th 238, 249-250 (Prather) [Regs., 
§ 2402 provides factors the Board is to con-
sider in implementing the statutory man-
date in § 3041].)  
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Under specified standards set forth in sec-
tion 3041, subdivision (b), " 'the Board must 
grant parole unless it determines that public 
safety requires a lengthier period of incar-
ceration for the individual because of the 
gravity of the offense underlying the convic-
tion.' "  (In re Lawrence (2008) 44 Cal.4th 
1181, 1204 (Lawrence), italics deleted, 
quoting Rosenkrantz, supra, 29 Cal.4th at 
p. 654.)  As a result, indeterminately sen-
tenced inmates have a "due process liberty 
interest in parole."  (Lawrence, at p. 1191, 
italics added; see In re DeLuna (2005) 126 
Cal.App.4th 585, 591 [§ 3041, subd. (b) 
"creates a conditional liberty interest for a 
prospective parolee"].)  This liberty interest 
is based on " 'an expectation that they will 
be granted parole unless the Board finds, in 
the exercise of its discretion, that they are 
unsuitable for parole in light of the circum-
stances specified by statute and by regula-
tion.' "  (Lawrence, at p. 1204, quoting 
Rosenkrantz, at p. 654.) 
 

As such — i.e., where a due process liberty 
interest in parole is at stake — the separa-
tion of powers doctrine does not preclude 
the judiciary's review of the executive's ex-
ercise of discretion.  (Rosencrantz, supra, 29 
Cal.4th at p. 652 ["under California law the 
factual basis for a Board decision granting or 
denying parole is subject to a limited judicial 
review"]; Lawrence, supra, 44 Cal.4th at 
p. 1191, 1212 [review of Board's finding 
whether the inmate poses a current threat 
to public safety].)  To the contrary, in re-
viewing parole suitability determinations, 
the scope of judicial review, while "limited," 
is nonetheless "meant to serve the interests 
of due process by guarding against arbitrary 
or capricious parole decisions, without over-
riding or controlling the exercise of execu-
tive discretion."  (In re Shaputis (2011) 53 
Cal.4th 192, 199 (Shaputis II).) 
 

   The Court proceeded to establish Ilasa’s liberty 

interest in parole, based on the new procedures. 

 
In the present case, unlike those discussed 
ante, where the inmate has been sentenced 
to a determinate term, there is no statute 
(like § 3041, subd. (b)) or regulation (like 
Regs., § 2402) that creates an inmate's ex-
pectation of parole.  Based on this distinc-
tion, the Attorney General argues that with-
out such directive, an inmate like Ilasa can 
have no expectation of parole; that without 
such expectation, an inmate like Ilasa can 
have no protectable due process liberty in-
terest in parole; and that without a due pro-
cess liberty interest in parole, the separa-
tion of powers doctrine precludes judicial 
review of the Board's NVSS review.  The 
Attorney General's position is simply that 
the Board has "unfettered discretion" to 
determine whether an inmate (like Ilasa) 
who is eligible for NVSS review will be ap-
proved for release.   We disagree. 

 

The People appropriately acknowledge that 
a due process right results when a state 
statute provides an expectation of parole, 
thereby creating a constitutionally protect-
ed liberty interest and a right to judicial re-
view of the executive branch parole deci-
sion.  (See Lawrence, supra, 44 Cal.4th at 
p. 1191, 1212 [§ 3041, subd. (b)]; Rosen-
crantz, supra, 29 Cal.4th at p. 652 [same]; 
see pt. II.A.2., ante.)  Similarly, statewide 
regulations for the administration of prisons 
may result in a protected liberty interest 
that requires due process in their applica-
tion and subsequent judicial review.  (In re 
Davis (1979) 25 Cal.3d 384, 390 [Regs., 
§ 3315, subd. (b)].)  
  

The issue, therefore, is whether the NVSS 
Procedures (which are neither statutes nor 
regulations) also result in the type of expec-
tation that creates a constitutionally pro-
tected liberty interest entitling an inmate to 
due process in — and, thus, potential court 
review of — their application.  We believe 
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so; together, the February 2014 Order and 
the NVSS Procedures provided Ilasa with a 
constitutionally protected liberty interest. 
   

The Attorney General has not cited, and 
our independent research has not dis-
closed, authority to support her argument 
that because the NVSS Procedures were 
not created as the result of a statute or a 
regulation, the Board has "unfettered dis-
cretion" to determine whether an inmate 
will be approved for early release.  To the 
contrary, "it is clear that prison regulations 
and policies can confer liberty interests"; 
"in assessing whether [the] state has creat-
ed a liberty interest 'the appropriate con-
stitutional analysis looks beyond the State's 
statutes to administrative rules, regula-
tions, contractual commitments, and the 
like.' "  (Smith v. Sumner (9th Cir. 1993) 
994 F.2d 1401, 1405, italics added.) 

 The United States Supreme Court ex-
plained more than a quarter century ago 
that " 'a State creates a protected liberty 
interest by placing substantive limitations 
on official discretion.'  [Citation.]  A State 
may do this in a number of ways. . . .  [T]he 
most common manner in which a State 
creates a liberty interest is by establishing 
'substantive predicates' to govern official 
decision-making, [citation], and, further, by 
mandating the outcome to be reached up-
on a finding that the relevant criteria have 
been met."  (Thompson, supra, 490 U.S. at 
p. 462.)  In Hewitt v. Helms (1983) 459 U.S. 
460, the Court explained that "the repeat-
ed use of explicitly mandatory language in 
connection with requiring specific substan-
tive predicates demands a conclusion that 
the State has created a protected liberty 
interest."  (Id. at p. 472 [due process chal-
lenge to state's procedures regarding in-
mate's administrative segregation].)  Sig-
nificantly, although a routine judicial order 
issued by a federal court "would not seem 
to satisfy the requirement that liberty in-
terests arise out of either the Due Process 

Clause or state law[, . . .] because a state 
necessarily enters into a consent decree 
voluntarily, . . . any rules which a decree 
establishes are by any meaningful measure 
state-created."  (Smith v. Sumner, supra, 
994 F.2d at p. 1406, citation omitted, italics 
added.)  For these reasons, we cannot ac-
cept the Attorney General's position that 
there can be no protected liberty interest 
in the review process solely because the 
NVSS Procedures are not a product of state 
statutes or regulations that created a rea-
sonable expectation of parole. 
  

Applying these standards to the present 
case, we conclude that the NVSS Proce-
dures at issue here — i.e., procedures put 
in place pursuant to the February 2014 Or-
der — created reasonable expectations 
and, therefore, a protected liberty interest 
for second-strike inmates like Ilasa.  We 
are not persuaded by the Attorney Gen-
eral's argument that, unlike indeterminate-
ly sentenced inmates, determinately sen-
tenced inmates like Ilasa could never have 
an expectation of parole because at the 
time they were sentenced there were no 
early release procedures in place.  The 
head of the executive branch (i.e., the Gov-
ernor), along with other executive branch 
Defendants in the Coleman and Plata class 
actions agreed to the terms of the Febru-
ary 2014 Order, including specifically that 
the CDCR would "immediately . . . [¶] . . . 
[c]reate and implement a new parole de-
termination process through which non-
violent second-strikers will be eligible for 
parole consideration by the Board . . . once 
they have served 50% of their sen-
tence."  (Italics added.)  The CDCR accord-
ingly created and implemented the NVSS 
Procedures, which provide in part:  
"Inmates will be screened for eligibility at 
their annual unit classification committee 
review once they have served 50 percent 
of their actual sentence or are within 12 
months of having served 50 percent of 
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their actual sentence . . ." (id., Eligibility); if 
an inmate is eligible for this early release, 
then within a specified time "[t]he deputy 
commissioner will review all relevant and 
reliable information . . ." and "will conduct 
an administrative review to determine if the 
inmate's release would pose an unreasona-
ble risk to public safety" (id., Hearing Offic-
ers and Procedure); the deputy commis-
sioner "will document his or her decision" 
in writing on a specified form and "will" no-
tify all involved of the decision (ibid.); if the 
inmate submits a proper request, a further 
review "will be conducted" by an associate 
chief deputy commissioner, and the Board 
"will . . . issue a decision upholding or va-
cating the original decision" and "will . . . 
notif[y]" those affected by the decision (id., 
Decision Review); and, significantly, when 
an inmate is approved for release, the 
Board "will . . . release[ the inmate] to state 
parole or post release community supervi-
sion" within a specified time (id., Release of 
Inmate).  (Italics added.) 
 

With a protected liberty interest and, thus, 
an entitlement to due process in the NVSS 
review, Ilasa is entitled to judicial review of 
the Board's decision. 

 

   Importantly, the Court, noting it had no prece-
dent on point as to the standard of review, drew 
from the analogous lifer case law to make its de-
termination that “some evidence” would be the 
standard of review here. 
 

Ilasa contends that he was not afforded 
due process of law when the Board denied 
him parole under the NVSS Procedures.  In 
denying parole, consistent with the NVSS 
Procedures, the Board based its decision on 
the finding that Ilasa poses "an unreasona-
ble risk of violence to the community."  
Ilasa's argument is that he was denied due 
process because the record contains "no 
evidence" that he would pose an unreason-
able risk to public safety. 
  

Although our research has not disclosed 
any authority that discusses the standard 
to be applied in reviewing the Board's deci-
sion to deny parole under the NVSS Proce-
dures, we are not deciding this issue with-
out some guidance.  We have the benefit of 
years of judicial review of Board decisions 
denying parole to inmates sentenced to 
indeterminate terms. 
   

In Prather, our Supreme Court summarized 
its conclusions in Lawrence, supra, 44 
Cal.4th 1181, and In re Shaputis (2008) 44 
Cal.4th 1241 (Shaputis I), as follows:  "[T]
the standard governing judicial review of 
parole decisions made either by the Board 
or by the Governor is whether 'some evi-
dence' supports the determination that a 
prisoner remains currently danger-
ous."  (Prather, supra, 50 Cal.4th at p. 243.)  
Indeed, courts apply the same "some evi-
dence" standard in reviewing Board deci-
sions rescinding parole.  (In re Powell 
(1988) 45 Cal.3d 894, 903-904.)  This is a 
standard that "does not usurp the execu-
tive's discretionary authority over parole 
matters or otherwise violate the separation 
of powers doctrine.  Rather, such review 
simply ensures that parole decisions are 
supported by a modicum of evidence and 
are not arbitrary and capri-
cious."  (Rosenkrantz, supra, 29 Cal.4th at 
p. 626; see Shaputis II, supra, 53 Cal.4th at 
p. 215 ["The 'some evidence' standard is 
intended to guard against arbitrary parole 
decisions, without encroaching on the 
broad authority granted to the Board and 
the Governor."]; Lawrence, supra, 44 
Cal.4th at pp. 1204-1205.) 
 

Our review of the Board's decision follow-
ing a denial of parole under the NVSS Pro-
cedures presents the same issues and con-
cerns as courts' review of Board decisions 
granting, denying or rescinding parole of 
inmates sentenced to indeterminate terms.  
Accordingly, we will apply the same stand-
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ard here and review the Board's decision 
denying parole to Ilasa for some evidence. 
 

   Incredibly, this writer notes that the Court re-
lied upon the “factors beyond the minimum ele-
ments of the crime” test in In re Dannenberg that 
was expressly found “unworkable” by the CA Su-
preme Court in Lawrence, and thus overruled. 

 

In this context, "some evidence" means 
that, in support of its decision, the Board 
must be able to point to "factors beyond 
the minimum elements of the crime for 
which the inmate was committed."  (In re 
Dannenberg (2005) 34 Cal.4th 1061, 1071 
[review of Board's decision denying parole 
from indeterminate sentence].)  Such fac-
tors could include, for example and without 
limitation, details (beyond the minimum 
elements) of the crime itself, prior crimes, 
or any other unsuitability factor such as the 
inmate's institutional behavior.  We look at 
the evidence before the Board to deter-
mine whether the evidence supports the 
conclusion that the inmate poses an unrea-
sonable risk of violence to the community, 
not merely whether some evidence sup-
ports a specific factual finding made in 
reaching the ultimate conclusion.  
(Lawrence, supra, 44 Cal.4th at p. 1191 
[review of Governor's decision reversing 
Board's grant of parole from indeterminate 
sentence].)  The relevant inquiry is whether 
the identified facts are probative of the ul-
timate issue whether the inmate poses a 
current unreasonable risk of violence to the 
community.  (Shaputis I, supra, 44 Cal.4th 
at p. 1254 [review of Governor's decision 
reversing Board's grant of parole from in-
determinate sentence].)  The reviewing 
court does not decide whether the inmate 
currently poses an unreasonable risk of vio-
lence; that issue is left to the Board.  
(Shaputis II, supra, 53 Cal.4th at p. 221 
[review of Board's decision denying parole 
from indeterminate sentence].)  The re-
viewing court "is not empowered to re-
weigh the evidence," but only considers 

"whether there is a rational nexus between 
the evidence and the ultimate determina-
tion of current dangerousness."  (Ibid.) 

 

   Nonetheless, the Court found that the record 
contained “some evidence” other than the mini-
mum elements test, and denied relief on the 
merits. 
 

Under the applicable standards, we have no 
difficulty concluding that some evidence (other 
than the minimum elements of the crime for 
which Ilasa was committed) supports both the 
Board's finding that "the inmate does not hesi-
tate to use violence and weapons to get the 
things he believes he wants" and the Board's 
ultimate determination that Ilasa poses a cur-
rent unreasonable risk to public safety.  As part 
of the search that preceded the arrest for the 
crime of which Ilasa was convicted (felon in 
possession of a firearm), police found:  a sub-
stantial amount of ammunition stored in boxes 
in an entertainment center and his bedroom 
closet; a small armory in his children's room; a 
7.35 caliber rifle in the closet in a spare bed-
room; a loaded 9 mm. magazine containing 10 
rounds next to a 9 mm. pistol in his vehicle; and 
three red bandanas in a closet.  Red is the color 
of two criminal street gangs with which Ilasa 
was associated, and Ilasa told police that he 
needed the 9 mm. pistol for protection because 
he lived in rival street gang territory.  Ilasa's pri-
or criminal record includes a 1991 conviction of 
misdemeanor battery, a 1992 conviction of sec-
ond degree burglary, and a 1993 conviction of 
two counts of felony robbery for which he was 
sentenced to five years in prison.  The first rob-
bery involved taking a vehicle from the victim 
at gunpoint; and the second robbery occurred 
at a liquor store, where Ilasa violently attacked 
the clerk with a beer can until the clerk was 
able to escape by crawling away and hiding in a 
cooler.  
 

At oral argument, counsel for Ilasa stressed 
that, because the record contains no evidence 
of gang activity since his conviction of the com-
mitment offense — i.e., no evidence of gang 
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activity since Ilasa's incarceration — there cannot be some evidence that he presents a current unreason-
able risk of violence to public safety.  However, the standard is not current evidence of an unreasonable 
risk of violence; "the relevant inquiry is whether the circumstances of the commitment offense, when 
considered in light of other facts in the record, are such that they continue to be predictive of current 
dangerousness many years after commission of the offense."  (Shaputis I, supra, 44 Cal.4th at pp. 1254-
1255, italics added.)  Ilasa's prior gang activity is only one part of Ilasa's history of violent conduct that 
includes battery, burglary, two robberies (one involving an assault and one involving a battery) and the 
stockpiling guns and ammunition in his residence.  In determining whether to parole an inmate serving 
an indeterminate sentence, the Board may consider circumstances which, when taken alone may not es-
tablish unsuitability for parole, nonetheless "may contribute to a pattern which results in a finding of un-
suitability."  (Regs., § 2402, subd. (b), italics added.)  Based on the pattern of Ilasa's past violent conduct 
cited by the Board, the record here provides some evidence sufficient to support the Board's ultimate 
determination that, if Ilasa were released, he would pose a current unreasonable risk to public safety. 
 

Accordingly, Ilasa has not demonstrated that his due process rights were violated during the Board's re-
view under the NVSS Procedures, supra.  o 

ATTORNEY: Now doctor, isn't it true that when a person dies in his sleep, he doesn't know about it until the 

next morning? 

WITNESS: Did you actually pass the bar exam? 

___________________________________ 

ATTORNEY: The youngest son, the 20-year-old, how old is he? 

WITNESS: He's 20, much like your IQ. 

___________________________________________ 

ATTORNEY: Were you present when your picture was taken? 

WITNESS: Are you shitting me? 

________________________________________                                              See Humor pg.  66                                                                        
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COMMISSIONERS AND GRANTS 

 

Always of interest to lifers are which commissioners give grants and which do not.  Although it isn’t as 

easy as that, it is nonetheless interesting to see where each commissioner falls in line. 

Keep in mind, the number of grants given is impacted by many things, including the level of the institu-

tions commissioners are assigned to visit.  While the BPH attempts to rotate most commissioners in 

various parts of the state, in practice there tend to be ‘Northern’ and ‘Southern’ commissioners, as-

signed by virtue of where they live. 

There are fewer grants handed out Level IV prisons, primarily because inmates in those facilities tend 

to be seen on their initial hearings, when they are perhaps not as prepared as they will be later, or 

have other issues that impair their suitability.  Those inmates at Level III and Level II tend to be grant-

ed more often.   

Ergo, those commissioners who more often are assigned to Level IV prisons will have a lower grant 

rate.  Each issue of CLN contains a chart from the previous one or two months, showing the outcome 

and number of hearings of each commissioner.  What follows here is a summary of those raw num-

bers. 

As a note, we won’t publish actual grant percentages, for a couple of reasons.  First, we have known 

‘the other side’ to use such figures against parole commissioners, arguing they are giving too many 

grants.  Yes, those folks can get the figures and do the math themselves, but why make it easy for 

them?   

Secondly, no one should go into a hearing thinking they will be either granted or denied simply based 

on who the commissioner is.  It doesn’t work that way anymore.  And while we don’t always agree with 

the commissioners’ decisions (sometimes more strongly than others) it is possible now to get a grant 

from any commissioner. 

With those caveats, here, in ascending order (meaning lower grant rates listed first), is how the com-

missioners stack up in grants for the month of August, 2016: 

 

Elizabeth Richardson (resigned, August, 2016, no longer a commissioner) 

 Cynthia Fritz 

 Kevin Chappell 

 Marisela Montes 

 Michelle Minor 

 John Peck 

 Ali Zarrinnam 

 Brian Roberts 

 Peter LaBahn (tied with Anderson) 

  Arthur Anderson (tied with LaBahn) 

  Jack Garner 

  Terri Turner 
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ONE NEW COMMISSIONER, TWO MORE TO COME 

Filling a recent vacancy on the Parole Board, occasioned by the retirement of Commissioner Elizabeth 

Richardson, Governor Brown recently appointed Randolph (Randy) Grounds, recently retired warden 

from SVSP, to the Board of Parole Hearings.  Grounds was appointed August, 26, 2016 for a three-

year term, subject to confirmation by the State Senate within a year of his appointment. 

Grounds served as warden at Salinas Valley State Prison from 2012 to 2014, following his time there 

as an associate warden from 2007 to 2009. He previously served as warden at California Correctional 

Training Facility, Soledad from 2009 to 2012 and chief deputy warden at California State Prison, Sola-

no in 2009.  

He began his career in corrections as a deputy probation officer in El Dorado County in 1991, going on 

to become a correctional counselor at Lancaster and continuing in other posts including a facility cap-

tain at California Correctional Institution, Tehachapi from 2004 to 2007.  Grounds is currently complet-

ing his commissioner training and should be chairing parole hearings in November. 

Grounds appointment fills the usual Parole Board quota of 12 commissioners, however, under budget-
ary adjustments in the 2016-17 state budget two more commissioner positions have been funded, to 
deal with the expected increase in hearings held as the result of third strikers coming into the hearing 
cycle.  No indications yet as to by whom, or even when, those new positions will be filled. 

Keep in mind, this is just a snapshot of one month.  For an entire year, we can take a look at 2015, 

when the figures showed this result, again in ascending order. 

 Montes 

 Singh (no longer on the board, resigned, December, 2015) 

 Richardson 

 Roberts 

 Garner 

 Peck 

 Minor 

 LaBahn 

 Zarrinnam 

  Anderson 

  Fritz 

  Turner 

So how about 2016, so far?  Again, a bit of a snapshot in time, but so far this year, here are the stand-

ings:o 

 Chappell 

 Roberts 

 Montes 

 Minor 

 Peck (tied with Anderson) 

 Anderson (tied with Peck) 

 
                                                                                                                                             

 Richardson 

 Zarrinnam 

 Fritz 

  LaBahn 

  Garner 

  Turner 

o 

o 
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BASIC DUTIES OF  

STATE APPOINTED ATTORNEYS 

For the past couple of years the BPH, as part of that agency’s growing efforts toward transparency, 

has opened their training sessions for attorneys (mandatory for state appointed attorneys, optional 

but informational to private counsel) to public attendance.  And once again, this year, LSA members 

were the only public, non-lawyers in attendance.  We love being trail blazers. 

Of the many topics covered several are of prime interest to the end-user of legal services, the prison-

ers.  We’ll try to cover some of the major points here. 

Basic expectations of the BPH for state appointed attorneys include: 

 Meet in advance of 45‐day deadline for postponements and waivers 

 Review Hearing Packet 

 Review C‐File 

 Review DECS for communication issues 

 Bring New BPH 1003 form 

BPH Form 1003 is the means by which inmates can request substitution of counsel, usually replacing 

the state attorney with a privately hired one.  It is important to note, if you are contemplating doing 

this, that this form must be used, and: 

 Must be signed by both inmate and private counsel 

 Must be submitted at least 45 days prior to hearing date. 

 Private counsel must be ready to proceed with scheduled hearing date. 

 If submitted within 45 days of hearing, board will deny or approve. 

 If submitted during week of hearing, presiding hearing officer will deny or approve request. 

The form also is the venue for requesting waivers, stipulations and postponements of hearings and is 

also used when the parole panel decides an already underway hearing should be continued.  The 

policies governing waivers, stipulations and postponements are specific, and if you’re in need of more 

information on these issues, ask your attorney.  If that fails to produce results, write LSA and request 

to BPH handout on these procedures, as well as what the Board considers ‘good cause’ to eschew a 

hearing. o 
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CREATE A VISUAL 

As we approach our seventh year anniversary Life Support Alliance is seeking a new look.  When we 

began as an organization we were a trio of people on the outside, trying to help thousands on the inside.  

Now we’re more than a trio (way more, in fact), still trying to assist those inside, but working on many 

more fronts. 

In addition to lifers on the inside, our efforts now extend to families of those still incarcerated, to help 

them understand the system and assist their loved ones, paroled lifers going through the rigors of 

DAPO, and, since the advent of SB 9 and 261, we now also serve long-term determinate inmates and, 

increasingly, LWOP prisoners. 

So we’ve decided it was about time to upgrade our logo, to be more reflective of the scope of our out-

reach, input and impact.  Logically, we’re turning to our base clientele, those still inside.  There are great 

artists among you and we’re asking for your ideas. 

Create a new logo for LSA, one we can use on letterheads, publications, handouts, business cards and 

signs.  Nothing fancy or complicated, we’re still a pretty simple group, with limited funds, but something 

that will be reflective of what we do and who we serve.   

A few guideline suggestions: 

 Will reproduce well in black and white 

 Not overly large or complex, to allow use in various sizes 

 Black and white, or with one additional color, preferably blue or green 

 Reflective of positive attitude and resolve 

 Uniquely identifiable from other groups and organizations 

Useable with our new slogan: Promoting hope~ Restoring Lives~ Healing Communities 

 

And we don’t ask you to expend your efforts for nothing—the winner will receive a 2-year subscription to 

California Lifer Newsletter, where you’ll be able to see your creation on every issue.  Our Board of Direc-

tors and Advisory Board (the last group are all paroled lifers) will consider each design and choose the 

one most practical and reflective of our mission. 

Start now, because we’d like to start off the new year with our new look.  Send your design ideas to: PO 
Box 277, Rancho Cordova, CA. 95741.   
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LIFERS REMAIN THE SHINING 

STARS OF RECIDIVISM 

2015 CDCR Outcome Evaluation Report shows decrease in 

overall recidivism 

CDCR’s recently released 2015 Outcome Evalua-

tion Report, chronicling the recidivism rate of Cali-

fornia inmates released in Fiscal Year 2010-2011 

shows, as expected, lifers continue to be the saf-

est, best performing prisoner cohort on parole.  

And, for the first time since CDCR began releasing 

these yearly reports, the number of released in-

mates who 

stayed out 

of prison for 

3 years fol-

lowing that 

release ex-

ceeded the 

number 

that re-

turned to 

custody for 

a new of-

fense. 

According 

to the re-

port, the overall recidivism rate for prisoners re-

leased that year was 44.6%, down 6.7% from the 

previous year.  The Outcome Evaluation Report 

tracks inmates released in a given fiscal year (for 

this report, 2010-2011) for a 3-year period, noting 

the number and characteristics of those who are re

-arrested and returned to state prison.   

The annual period tracked, 95,690 inmates who 

were released from state prisons during that time 

frame; 398 of those were lifers.  The report notes 

specifically that lifers who are released exhibit a 

“substantially lower” re-offense and return to custo-

dy rate.  Three years later only 3 of those former 

lifers were back in custody for a new crime, a re-

cidivism rate of .8%, thus maintaining lifers’ reputa-

tion of having the lowest recidivism rate of any 

prisoner group.  For the last 20 years, even by 

CDCR reckoning, the overall recidivism rate for lif-

ers has been less than 1%. 

A few nuggets of interest gleaned from the report: 

12 counties in the state received nearly 80% of 

those released, with Los Angeles County receiving 

the most, 26%, much in line with the county’s over-

all station as home to 27% of the state’s popula-

tion.  That county, however, also showed the low-

est recidivism rate of the dozen counties with the 

most returning prisoners at 32%, considerably be-

low the overall average of over 44%. 

Also as ex-

pected, the 

younger the 

released 

inmate the 

more likely 

he or she is 

to return to 

prison, with 

those ages 

18-29 

showing an 

average re-

cidivism 

rate of 52% 

while those over 60 at the time of release showed 

a return rate of 31%.  This is in line with other sta-

tistical data that shows the height of criminality for 

males is between the ages of 17 and 25 and for 

females, between 16 and 20 years of age, with 

precipitous drops after the age of 45. 

The overwhelming majority of those released in 

2010-2011 were male, 90.5%.  Of those men re-

leased the recidivism rate was just over the aver-

age, at 46.4%.  Females, who comprised 9.5% of 

those released, were returned to custody at a rate 

of 27.1%.   

All of which only reinforces our advice to the pub-
lic; you’re safer in a room full of paroled lifers than 
in a grocery store line with strangers in front and 
behind you. o  
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BUTLER;  

LATEST UPDATE 

Discussions continue between 

the BPH legal department and 

the attorneys representing the 

class of inmates covered by the 

In Re Butler settlement regarding 

some 1,600 inmates who recent-

ly had parole hearings (denials) 

but did not receive a term calcu-

lation at the end of the hearing.  

In agreeing to settle the Butler 

case, BPH agreed that following 

the settlement parole panels 

would begin calculating and an-

nouncing a base term for each 

inmate at the close of that in-

mate’s next or initial hearing, 

whichever were to occur first. 

However, as brought to the at-

tention of the court by attorneys 

for the class of inmates affected 

by Butler, board panels failed to 

set those terms in approximately 

1,600 instances, primarily for 

prisoners who came under the 

terms of either youthful or elderly 

parole consideration.  In those 

cases, the setting of base terms 

was considered moot by BPH 

attorneys, based on the inmates’ 

qualifying for either of those spe-

cial parole hearings (as in order 

to qualify prisoners must meet 

both age and length of incarcera-

tion markers) and because of 

legislation passed last year that 

declared once found suitable for 

parole, inmates were to be re-

leased ‘immediately,’ absent the 

presence of a Thompson term 

sentence. 

Attorneys for the inmate class 

objected to those exceptions, 

and while BPH attorneys asked 

the court to modify the settle-

ment to include the practice in 

settlement terms, the court de-

clined to do so.  BPH has subse-

quently appealed that denial of 

term modification to the state Su-

permen Court and everyone in-

volved is awaiting the decision. 

In the meantime, in order to be in 

line with existing settlement 

terms, the board is mulling over 

the best way to both set terms 

for those 1,600 or so inmates, 

and to notify them of those cal-

culations.  While it is conceivable 

that new hearings, strictly for the 

purpose of setting terms, could 

be ordered, at present the Board 

seems to be leaning more to-

ward calculating the terms indi-

vidually and providing each in-

mate affected with a Miscellane-

ous Decision document setting 

forth those calculations and 

terms. 

In a recent meeting BPH Execu-

tive Director Jennifer Shaffer and 

Chief Legal Counsel Jennifer 

Neill noted the significant impact 

on the board’s hearing schedule 

that an additional 1,600 hearing 

would cause, as well as the 

length of time it would take to get 

the hearings held and the result-

ing term calculations to prison-

ers.   

It is important to note that this 

ruling and these practices apply 

only to indeterminate sentence 

length prisoners (ISL), or lifers.  

Those individuals with determi-

nate sentence lengths (DSL) 

who may have received a YOPH 

or elderly hearing are not impact-

ed by Butler, as by virtue of their 

sentence length being articulated 

at the time of sentencing their 

base term is considered to have 

been set. 

Once the decision is set regard-

ing how this situation will be rec-

tified, and we expect that deci-

sion to be made and announced 

by November, we will provide 

information.  In the meantime, all 

panels now holding hearings will 

be calculating and announcing 

base terms for all ISL inmates. 

Executive Officer Shaffer indicat-

ed at the meeting that the board 

is considering posting the names 

of those included in this in-limbo 

group, so that attorneys and in-

mates who feel they should be 

included in this group can check 

to be sure they are indeed under 

consideration.  If the list is post-

ed, LSA/CLN will reprint in a fu-

ture issue. o  
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PLEASE DO NOT SEND BUTLER MAIL HERE 

Life Support Alliance/California Lifer Newsletter are many things, but we aren’t attorneys and we 

aren’t a mail forwarding service.  Following last issue’s story regarding new developments in In Re 

Butler, and the mention of one of the attorneys involved in the case, we have been peppered with 

mail of varying sorts and amounts regarding that case and directed at said attorney. 

So, please note.  LSA/CLN is not a party to this litigation, does not have contact with the law firm 

representing the class in the case, and in all honesty, we cannot, legally or financially afford to for-

ward all communication to that law firm and attorney.  We abide by the ethical constraints involving 

third party communication, meaning we do not forward unsolicited mail to a third party.  And there 

are several reasons for that, most importantly to protect our reputation and prevent even the hint of 

improper communication or messaging. 

So for those prisoners who wish to send information, complaints, comments or receive detailed in-

formation about the Butler case and the ramifications thereof, the attorney mentioned previously, 

Andrea Nill Sanchez, does not work in the LSA office, nor do we have frequent communication.  If 

you feel the need to contact Ms. Sanchez, please contact her directly at: 

Keker and Van Nest, LLC 

633 Battery St,  

San Francisco, CA 94111 

Attn: Andrea Sanchez 

For those of you have already sent prodigious amounts of documentation or paperwork to the LSA 
office, as we find the resources to return it to you we will attempt to do so.  Please know that simply 
because we reference an attorney, or an organization, or a case, does not mean we are intimately 
involved in those issues, nor can we be responsible for forwarding communication between inmates 
and attorneys. o 

AMENDS, THE RIGHT WAY 

Since LSA rolled out The Amends Project in March, presenting workshops to help those who wish to 

write an apology and amends letter to their victims, we’ve presented that workshop to several hun-

dred prisoners in several prisons and are currently working on arrangements for more presentations.  

And, we’ve issued a flurry of certificates to those who have achieved the goal of writing a sincere, 

healing and appropriate letter of apology. 

It’s been an impactful and learning journey for us as well, meeting many men (so far we’ve only pre-

sented at men’s prisons) who have changed their wayward lives so completely and are so anxious 

to continue the healing of both themselves and their victims and communities.  It’s motivating 

and uplifting for us, each time we meet and speak with those who attend the workshops. 

And we’ve learned a few other things, too.  We’ve learned there are those who will always try to 

short-circuit the system.  That there are those who are there just for the chance to get yet anoth-

er certificate and those who just aren’t ready.   
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The only way to truly make amends is to sincerely put in the work on yourself.  And that means 

attending an Amends Project workshop.  Those who send us letters, using forms they’ve copied 

from those who did attend the presentation are the short changers—they want the results with-

out the work.  We can spot those letters pretty easily.  A non-starter.  The ones who actually at-

tended but were there in body only are also easy to spot.  Their letters lack the sincerity re-

quired and fail to exhibit the life change necessary.  Don’t waste our time. 

And then there are those that attend and make an effort to really write a letter, but haven’t yet 

figured out where they fit in the equation.  You may be a victim of a lot of things, in fact most lif-

ers are, from abuse, neglect to over-prosecution.  But you are not the victim of your life crime.  

And if you fail to understand that, it inevitably shows in your letter. 

If you still think your victim did something to deserve your actions, if you’re still obsessing about 

your victim, if you don’t yet understand why you thought it was OK to commit a crime, you aren’t 

ready.  You aren’t ready to write a sincere apology letter, and you aren’t ready for the BPH ei-

ther.   

We also receive letters from those who haven’t attend the workshop because we haven’t yet 

been to their institution.  Please know those letters won’t be considered, because to maintain 

the integrity of The Amends Project we can only review and consider letters written by those 

who attend a workshop. 

And we are making plans to go everywhere, from Pelican Bay to Ironwood and Chuckawalla, 

High Desert to CMC.  Our budget constrains how fast we can travel, though we’re hoping for 

some grants to help with this issue, and we can, at this point, only go where we’re invited by an 

ILTAG group.  If you’re interested in attending an Amends workshop, talk to the sponsor/

facilitator of your ILTAG and send us an invitation, or contact us directly. 

We’ll go wherever we’re invited, as quickly as we can arrange travel and clearance.  But please 
understand, only those who have attended the workshop will be considered to receive a certifi-

cate, if they meet the standards.  Making true amends means doing things the right way. o 
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CA$H FOR YOUR STAMPS  

P. O. Box 687, Walnut, Ca. 91788  

Get the HIGHEST return for ALL of your stamps!  

Rapid processing and payment sent to your designee (No Package, Book, or Magazine Vendors Please)  

  

70% OF FACE VALUE for Books and Sheets of “Forever” Stamps in new or excellent condition.* 60% OF 
FACE VALUE for Books and Sheets of Other Denominations in new or excellent condition.* 50% OF 

FACE VALUE for  all books, sheets, or  rolls that are not in new and complete condition.  

*NEW CONDITION MEANS NO FOLDS, NO WRITING, AND ALL STICKERS INTACT.  

NO SINGLE STAMPS (GROUPS OF 2 OR MORE).  Stamped envelopes must be #10 with no markings.  

$15.00 Min. Money Orders.  Damaged or Taped Stamps Not Accepted/Returned. Send SASE for Brochure.  

Payment can be sent to a friend/family member.  We do not process payments to 3rd party vendors.  

PROSECUTORS NOW HELD TO ACCOUNTABLE FOR MISCONDUCT 

Under new legislation signed at the end of September by Governor Brown prosecuting attorneys who knowingly 

withhold or tamper with evidence can be charged with a felony and face up to 3 years in prison.  The law, the re-

sult of a bill introduced by Assemblywoman Patty Sanchez (D-San Fernando), is a first of its kind in the nation. 

Specifically, the bill makes such conduct “a felony punishable by imprisonment for 16 months or 2 or 3 years for a 

prosecuting attorney to intentionally and in bad faith alter, modify, or withhold any physical matter, digital image, 

video recording, or relevant exculpatory material or information, knowing that it is relevant and material to the 

outcome of the case, with the specific intent that the physical matter, digital image, video recording, or relevant 

exculpatory material or information will be concealed or destroyed, or fraudulently represented as the original evi-

dence upon a trial, proceeding, or inquiry.”  In passing through the legislative process the bill saw a relatively easy 

path with overwhelming majorities in both houses of the legislature passing 60 to 8 in the Assembly and sailing 

through the Senate 60 to 1. 

According to the National Registry of Exonerations, joint project of the University of California Irvine, Newkirk Cen-

ter for Science and Society, the University of Michigan Law School and Michigan State University College of Law, 

nearly 2,000 inmates have been exonerated nationwide since 1989.  Over half, 51%, of the wrongful convictions 

were the result of official misconduct.  Disturbingly, most of these cases involve accusations of homicide. 

Although scholars believe other states might follow California’s lead, the effectiveness of the law could still be 

problematic, as it’s something of a case of the fox watching the hen house, as prosecutors will be asked to file 

against and prosecute their peers.  "You don't know whether prosecutors will have the stomach, the will, or the 

interest in investigating other prosecutors," one observer told the Christian Science Monitor. 

The law goes into effect January 1, 2017.  There is no indication that its provisions will apply retroactively   to past 

cases. o 
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SENATE BILL VS. INITIATIVE:  

CONFUSION REIGNS 

It’s a battle of the 57’s, and confusion reigns.  But 

a last minute veto by Governor Brown may pro-

vide a bit of clarity, as it takes one of the two out of 

the picture. 

First, there’s SB 1157, a state Senate bill that 

would preclude local and county jails from replac-

ing in-person visiting with video visits.  But it af-

fects only local and county jails, not state prisons. 

And while there was much confusion this, with 

stakeholders confusing both SB 1157 with Prop. 

57 (more on that to follow) and with the possibility 

that CDCR was planning on quashing in-person 

visiting. 

But in the last few days of September, Governor 

Brown vetoed SB 1157, saying in his veto mes-

sage that while he is concerned about the problem 

he felt the proposed legislation was not flexible 

enough, with no explanation as to what flexibility 

he wanted.  Brown did, however, note he would 

refer the problem of local jails dispensing with in-

person visiting in favor of video calls to the State 

Board of Community Corrections for considera-

tion. 

Then there’s Prop. 57 on the November ballot 

which has yet to pass, and, if it does, will not di-

rectly impact lifers.  Nope, it won’t make your life 

crime a non-violent offense, it won’t give you a 

special parole hearing and it won’t send you 

home.  Even if it passes by a majority vote of the 

electorate. 

Cut to the chase: SB 1157 will not affect those in 

state prison and is already passed and ready to 

go. 

Prop.57 is the Governor’s initiative to begin sen-

tence reform, focusing on changes in credits, who 

decides when a juvenile is prosecuted as an adult 

and allowing those convicted of non-violent felo-

nies to be required to serve only the full term of 

their primary offense sentence before being eligi-

ble for parole consideration. 

That’s it.  It does not apply directly to lifers, who’s 

crimes are almost without exception considered 

serious and violent, nor does it offer any reduction 

in their sentence, because of that serious/violent 

consideration.  The proposed credits would proba-

bly apply to some lifers, but there is no hard and 

fast information on that as yet. 

However, Prop. 57 is a real step in the right direc-

tion and for that reason we support its passage in 

the election.  But it must receive at least 51% of 

the vote to pass, not a done deal.  We don’t know 

until Nov. 9, and that will only tell us if the meas-

ure has passed, with no particulars on how it will 

be enacted via CDCR regulations.  That’s where 

the rubber meets the road. 

So, lifers, while Prop. 57 may eventually help with 
credits available to you, and we think it’s a good 
idea and support its passage, it isn’t going to 
spring the doors for you or make the parole board 
nod in agreement.  And all that, of course, only if it 
is passed by the voters in November. o 



Volume 12  Number 3                           CALIFORNIA LIFER NEWSLETTER        #71    September / October 2016                                     

44 

 

CONNECTING CAUSITIVE FACTORS TO ACTIONS=INSIGHT 

You go to your parole hearing and when the commissioner asks you ‘what were the causative factors 

of your crime,’ you answer, ‘low self-esteem, no role model and bad decisions.’  And you’re right.  All 

of those things are causative factors in your crime. 

But when the decision is read, you’re denied for lack of insight.  What happened?  How did knowing 

of the causative factors of your crime not show you have insight? 

Knowing the causative factors of your crime means you know some of the things that influenced you 

to go down the wrong path.  But insight means that you understand how those factors impacted your 

beliefs, and your beliefs caused you to act.  

Think of it this way.  Perhaps one of the reasons for your low self-esteem may have been your rela-

tionship with your father, maybe you never knew him or he was abusive. An absent or abusive parent 

can make a child grow up feeling worthless, stupid and inferior; low self-esteem.  But how did that 

feeling of animosity and hostility toward your father lead you to kill/injure someone who wasn’t your 

father, in fact, may have been a total stranger?   

Well, here’s one possible connection.  Low self-esteem often leads to an unhealthy, obsessive quest 

and need for approval and recognition, a need that can result in someone taking excessive actions to 

gain that recognition and approval.  The constant need to prove one’s worth to the world can cause 

anger and frustration, feelings that violence sometimes seem to mitigate, at least for the moment, be-

cause in that moment, you’re in control (but certainly not of yourself) and the world is watching you.  

Bad relationship with father        low self-esteem         need to for acceptance and approval        an-

ger/frustration       violence, in an effort to prove you’re ‘somebody.’   

Understanding this progression, from causative factors to results, is insight.  And taking it a step fur-

ther, once you understand how these feelings have caused you to act, you can put in place tools to 

quell those feelings; that’s your relapse prevention plan.  Knowing when you’re starting to slide down 

that treacherous slope of pain, anger and frustration, why you’re feeling that way and what to do 

about those feelings before they become actions is what keeps you on track to pro-social behavior. 

So it isn’t enough just to know the causative factors of your crime, you’ve got to understand how they 
caused you to make those bad decisions that lead to disaster for many and a life sentence for you.  
We call it connecting the dots, and if you’d like more information, write us and ask for the handout on 
Connecting the Dots. 

…………………………………………………………………………………….. 
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2016  

LSA PICNIC  
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AR v DR: WHAT’S WHAT 

Amid all the acronyms used by CDCR (that’s one) it isn’t hard to get confused about what each set of 

letters mean and how they impact various situations.  And so it is with AR (that’s two) and DR (three, in 

one paragraph), both of which apply to parole decisions, refer to different processes and are different in 

timing.  To clear up some of the confusion, here’s a quick summary. 

Decision Review (DR); a review of a parole decision by a member of the BPH legal team, made during 

the 120 day post-grant review period.  While all parole grants are reviewed by the BPH legal team, only 

a random sample of denials are so scrutinized.  If, during such a review of either grants or denials, the 

BPH attorneys find a factor they consider to be an error of law, fact or encounter new information that 

the reviewer feels might have resulted in the likelihood of a different decision being rendered at that 

hearing the reviewer can affirm the decision, order a new hearing or modify the decision. 

Any modification of the decision that would be considered adverse to the inmate (increasing the denial 

length or vacating a grant entirely) cannot be done without a new hearing, in which case the decision is 

referred to the next Executive Meeting of the BPH for an en banc review by the entire 12 member board.  

If new information is received that is considered adverse to the inmate the legal staff must notify both 

the prisoner and his/her attorney and allow time a response.  The legal team can also reduce a denial 

length or decide that a new hearing should be held, due to errors in the above stated factors. 

Important to this process is that while only a random sample of denials is reviewed, anyone can request 

a Decision Review.  That means the inmate attorney, the inmate him/herself or even a commissioner or 

deputy commissioner.  But the request must be made in a timely manner so that the legal staff can re-

view the transcript of the hearing and render a decision before the 120 review window closes; after that, 

the decision is considered final and cannot be changed other than via a court action. 

In those hearings where a participant feels there may have been an error of law, an error of fact pre-

sented or new information is quickly apparent, that participant can request a decision review by writing 

to the BPH legal division.  And while prisoners don’t need legal representation to do this, it is a good 

idea to wait until the transcript of the hearing is available (about 30 days) in order to present a concise 

and factual presentation of what the error might be.   

The important issue here is that if you feel you received an inordinanently long denial, believe the parole 

panel relied on faulty information, did not adequately consider the requirements of YOPH or elderly pa-

role or made a substantial error in judgement you can request a review and possibly receive some relief.  

If those concerns appear justified, or, in the words of BPH Executive Director, if ‘this wasn’t our [BPH] 

best day,’ a long denial can be reduced in length or a new hearing ordered.   

And while we know very well most inmates who are denied parole are certain a mistake has been made 

(“I’m not suitable?  What’s up with that?!) this process is a vehicle for those who truly experienced an 

error, often in the ‘great weight’ consideration factor not actually being given great weight, or perhaps 

who were given an unexpectedly lengthy denial to have someone take a look. 

Be realistic~if you’re denied for lack of insight, that’s a subjective finding that probably won’t change with 

a review.  But if the panel neglects to consider, give weight to or ignores YOPH factors or offers up a 

really unreasonable long denial, consider a Decision Review request.  And be very cognizant of the time 

constraints involved.  
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Cont.. AR v DR... 

Administrative Review (AR): This process was implemented in the last few years by the BPH, in part as 

a remedy to the ex post facto exposure of Marsy’s Law.  These reviews are done automatically by the 

board for all those given a 3 year denial, and if the (usually) deputy commissioner conducting the re-

view feels the inmate has shown significant progress in meeting the goals set down in the denial the 

hearing date of that inmate can be advanced—something of an automatic PTA.   

Via this process inmates who received the minimum denial and continue to program can be back be-

fore the board in as little as 15 months, rather than the 35-36 months outlined in the denial length.  And 

if the review fails to show enough progress to advance the hearing it will still take place on the 3 year 

schedule. 

The Administrative Review is done about 11 months after the hearing that resulted in a 3 year denial.  

The inmate need do nothing to instigate this process, as it is now automatic within the BPH.  In fact the 

only way most prisoners discover their denial has been reviewed via AR is when they are notified that 

their hearing is being advanced.  And if this automatic review fails to elicit an advancement, the prison-

er can always fall back on a PTA filing. 

In summary, a decision review (DR) can be requested by anyone after the transcript is available but be-

fore the 120 review window closes.  It is not automatic, can result in a modification of a decision or a 

new hearing and is based on an error of law, fact or development of new information.   

An administrative review (AR) is an automatic review performed by the BPH for those inmates who re-

ceived a 3 year denial, is done about 11 months after the hearing and can result in the next hearing 

date being advanced, if the prisoner appears to be making significant progress.  A prisoner who re-

ceived a 3 year denial does not have to request this review and even if the AR fails to advance his 

hearing he may submit a PTA request. 

One is used to remedy an improper decision before it becomes final, the other to advance a hearing 
following a denial.  One must be requested, the other is automatic.  One occurs before the decision be-
comes final during the 120-day review period, the other well after that window has closed. o 
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CALIFORNIA LIFER 
NEWSLETTER 

 

SUBSCRIPTION RATES 
WILL INCREASE 

BEGINNING  
January 1st, 2017 

 
Inmates: 1 year…$35. 

2 years… $60. 
5 years… $90. 

110 - stamps = 1 YR. 
 

PRE-PAY FOR A COST-SAVINGS! 
All subscriptions PAID PRIOR TO JANUARY 2017 

WILL BE AT PRESENT RATE 

WE’RE ASKING FOR YOUR HELP 

How can you help us?  Several ways.  And all the ways you can help us will help us help 

you. 

1. We need your CRA, if you are YOPH qualified and have had a recent CRA that dis-

cusses (or maybe doesn’t) those factors, we’d like to see it.  We’ll make a copy and 

sent your original back, but these will help us in our on-going efforts to hold the FAD at 

least accountable, if not culpable. 

2. Send us your opinion of your attorney’s performance, the conduct of your parole hear-

ing and any other relevant factors.  We drive change on the basis of factual infor-

mation, and no one has the facts fresher than you. 

3. We need stamps.  Receiving over 200 letters a month in general correspondence, our 

postage bill is considerable.  If you can spare two or three stamps, in addition to the 

questions we can answer for you, you’re helping. 

4. Designate us as the beneficiary of your food sale.  Those amounts really add up and 

are of great assistance to our (meager) coffers.  Write us for info, if you need it. 

5. Subscribe to CLN, don’t just copy someone else’s.  Yes, we know it happens, and we 

know it won’t stop.  But CLN is barely self-supporting, and each ‘pirate’ copy makes it 

less so.  Yes, we know the subscription rate is going up (in January) but so has post-

age, printing and just being alive.  And if you send in your subscription before January, 

you’ll still get the old rate of $30 per year. 

6. Don’t ask us to be your pen pals or send salacious letters.  Really, guys, we’re not 

looking for a companion (some of us are even married) and really don’t have time to 

waste.  We don’t do this because we’re lonely, but because we believe in the cause of 

lifers.  So don’t waste our time and insult us~you’re not all that. o 
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STAKEHOLDER’S REPORT 

A summary of items discussed at the quarterly 

BPH Stakeholder’s Meeting recently at BPH offic-

es in Sacramento.  

  

New Regulations: BPH Executive Director Jen-

nifer Shaffer, in discussing changes in policy and 

procedure, surmised that next year, 2017, would 

be ‘the year of regulations’ for BPH, as the admin-

istration and staff move to bring existing regula-

tions in line with policy and legislative changes ef-

fectuated in the last couple of years. 

 

BPH Hearing Calendar: Shaffer noted the 

board expects the number of hearings to be calen-

dared in Fiscal Year 2017/2018 to decrease by 

about 300 from last year, since the initial rush of 

YOPH and elder parole eligible inmates will have 

been accommodated.  Additionally, there will prob-

ably be a shift in those prisons seeing the most 

hearings.  Data indicated that about 60% of hear-

ings are expected to be held at Level 2 and 2/3 

prisons, and only about 40% at the higher security 

Level 4 and 3/4 institutions. 

 

Documents for Hearings: Shaffer reiterated 

that inmates should not expect to submit stacks of 

documents for hearings, but should come pre-

pared to discuss their accomplishments and un-

derstanding.  In light of recent reports of lifer 

desks refusing to scan into inmate files documents 

for hearings Shaffer clarified that CDCR staff are 

obligated to enter into an inmate’s C-file only 

those documents created within the system, such 

as diplomas, vocational certificates and the like.  

Book reports, outside program documentation and 

similar items can and should be brought to a hear-

ing, even listed in a summary of accomplishments, 

but do not necessarily need to be in the C-file. 

 

20 Page Rule: Once again, the 20 Page Rule is 

not exactly a rule, but a policy of the BPH that can 

be waived by commissioners at any hearing.  If 

the parole panel feels documentation is relevant 

the panel can accept any number of pages.  Also, 

it is important to remember that support letters and 

acceptance letters from transitional facilities are 

not counted among the 20 pages and can be sub-

mitted the day of the hearing. 

 

Revised Post Conviction Reports: Beginning 

with initial hearings scheduled for after Dec. 16, 

2016, parole panels and attorneys will receive a 

summary of post-conviction accomplishments by 

the prisoner, RVRs and other work or programs 

within the institution.  The summary will be pre-

pared by a CC 1 and will serve as the base report 

for future hearings, noting the initial post-

conviction work of the inmate, which will be sup-

plemented by items presented at future hearings. 

 

Administrative Review/Petition to Advance 

Figures: In the first 6 months of 2016 the BPH 

received 407 Petitions to Advance, reviewed 276 

on the merits of the request and approved advanc-

ing hearings in 150 cases.  And additional 40 in-

mates saw the length of their denial period re-

duced.  At the same time, Deputy Commissioners 

reviewed 604 3 year denials under the Administra-

tive Review process and granted 512 advance-

ments.  Shaffer noted that hearings not held due 

to stipulations are not eligible for Administrative 

Review,     

but inmates can submit a PTA after a stipulation. 

 

Timely CRAs: Acknowledging that there has 

been a problem with inmates and attorneys receiv-

ing Comprehensive Risk Assessments in a timely 

manner due to a backlog of hearings brought on 

by the influx of YOPH and elderly parole hearings, 

Shaffer noted the FAD is catching up.  BPH’s goal  
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is to have all CRA reports to inmates and counsel 90 days before the hearing, a goal the board ex-

pects to reach by the end of this year.  Currently only about 35% of CRAs are delivered 90 days before 

the hearing, with the majority (85%) reaching interested parties and the remainder delivered at least 30 

days before the hearing date. 

 

Confidential file: Beginning next year there will be a special team of CDCR classification analysts 

who will be housed at the BPH and will prepare a summary of information from an inmate’s confidential 
file prior to a parole hearing.  This summary will include only those items in the confidential file deter-
mined to by possibly germane to suitability of the inmate and, in the most impactful change, will be 
made available to all parties in the hearing, commissioners, DAs, inmate attorney and even the inmate.  
Differing from the more familiar Form 810 the summary is expected to provide relevant information 
without compromising the confidentiality of the file.  It is a first step in allowing inmates to be at least 
somewhat aware of allegations made against them in the confidential portion of the file.  The entire 
confidential file will remain accessible only by commissioners, who may still use other items in the file 
in their decision making process, if they believe those items other than on the summary are, in fact, rel-
evant to their decision. o 
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FAMILY VISITS—PATIENTLY (?) WAITING 
 

Patiently or impatiently, the wait continues for a glimpse of the regulations that will finally re-

store family visits for lifers and LWOP inmates.  In early September LSA inquired of CDCR 

headquarters staff directly involved in the process and were assured the draft regs were under 

review 

“We are hoping to receive additional information from the Secretary’s Office soon, at which 

point we should have at least a draft we can share.  I will definitely keep you apprised of any 

new information as it becomes available,” was the word from our source.  And we have no rea-

son to doubt that will be the case.   

As with any regulation change it is a slow process, must go through numerous vetting reviews, 

including from CCOPA union reps, because we wouldn’t want to cause an undue burden to the 

guards.  Would we. 

At a recent meeting Secretary of Corrections Scott Kernan, in response to a question for LSA 

asking if the process was still on track to begin those long-awaited visits around the first of the 

year replied, “Yes….maybe sooner.”  Kernan, who is a supporter of family visits, noted the var-

ious agencies and groups that must be consulted, but his assurance about the eventual start of 

the visits and commitment to that new beginning is solid. 

Please be assured as soon as any substantive information on this issue is available we’ll be 

sending it out to all concerned, and that means your family and friends via email blasts, posting 

on Facebook and our webpage, as well as getting it to you via the next available newsletter.  

We’ve all waited 20 years….a few more 

weeks or months is do-able.   o 
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BOARD BUSINESS 

The trend in recent months is for the business portion of the monthly Executive Meetings of 

the Board of Parole Hearings, the portion of that 2-day meeting that happens on Monday 

afternoons, to be pretty quick affairs, usually opened and adjourned within an hour, some-

times less.  And things looked pretty much on track for the same in August and September, 

until that portion meeting agenda for both months where new regulations proposed to enact 

the Johnson v Shaffer settlement came up for public comment.  Routine no more. 

August’s meeting was the first chance the public (which largely means interested stake-

holders, attorneys, DAs, and of course, LSA) had to take a good look at and comment on 

those regulations.  Developed as the result of a settlement agreement regarding the 

board’s Forensic Assessment Division (FAD), the proposed regulations would address how 

Comprehensive Risk Assessments (CRAs), the infamous psych evals, would be performed 

and implemented.   

As part of that agreement BPH pledged to come up with a process for inmates to address 

factual errors they felt had been reported in the CRA and have those factual errors ad-

dressed and/or a new CRA performed.  There were other issues in the settlement, but it 

was rather vague in many instances and still left the evals in place as one of the ‘tools’ the 

parole panels could use in determining suitability.  Nor did the settlement address the train-

ing or constitution of the FAD.   

Alerted before the August meeting that the regulations were available for review, LSA, and 

several other organizations did in fact review the proposed regs, and we had a few things 

to say about them.  None complimentary.  Prior to the meeting LSA, along with 5 other or-

ganizations or individuals sent our concerns regarding the proposed regs to the BPH.   

After a reading of the proposed regs and explanation by Chief Legal Counsel Jennifer Neill, 

Neill made the case for the board to pass the regulations as proposed on that day, in part 

because of a looming deadline date to meet the settlement agreement.  What ensured next 

could be best described as a spirited discussion, both from members of the public in at-

tendance, but some real concerns and questions expressed by several commissioners as 

well.   

In addition to letters in opposition from LSA, Prison Law Office, attorneys Laura Shepherd 
and Jared Eisenstat, The Alliance for Change and Dr. Peter Richman, the board heard from 
several members of the audience, who reiterated or expressed their objections to the regu-
lations as proposed.  Speaking in opposition were Keith Wattley, counsel or the class in the 
suit, psychologist Dr. Ellen Yates, and yes, LSA was among those who both wrote and 
spoke in objection.  Even Alameda County DA Jill Klinge wasn’t happy with the proposal.  
In short, virtually no one liked it. 
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Cont. Board Bus... 

The primary concern of those in objection to the regulations as written was the lack of provision 

for recording of CRA interviews between clinician and prisoner and the lack real and meaningful 

process for appeals to the CRAs.   

Wattley and LSA led the arguments for recording of the interviews. Wattley pointed out that with-

out recording of the interviews there was no way for inmates to challenge misstatements made 

in the CRA, a prime complaint from inmates.  LSA noted that transcribing of the recordings, 

where the real expense lies, would not need to be routinely done, unless there was a disagree-

ment between clinician and prisoner about what was said.  Supporting the need for recordings 

was Dr. Yates, who emphasized the need for transparency in preparing risk assessments. 

In reply BPH Executive Officer Jennifer Shaffer opined that if interviews were recorded it would 

‘likely’ be necessary to transcribe all such recordings, though no particular reason for this 

‘likelihood’ was offered.  Shaffer noted the cost of such transcriptions would likely exceed $1 mil-

lion and the BPH did not have the budget nor staff for such an undertaking.  She and Chief 

Counsel Neill are also of the opinion that inmates have no due process right to have such inter-

views recorded, a view also articulated by DA Klinge, to no one’s surprise. 

Klinge went on to parrot the reported concerns of head FADer Dr. Clif Kusaj that recording inter-

views might inhibit inmates from being open and candid to the clinicians, and that could be detri-

mental, though to which side of the argument she didn’t specify.  Klinge did express concern, 

however, over the proposal’s lack of consideration for those California lifers housed out of state, 

who are not required to have CRAs performed by the FAD and if they do have a psych eval 

those reports are quite different from those prepared by the FAD. 

That’s no surprise. No other state or agencies has a tame group of psychologists who use basi-

cally in-house training, un-normed for the population ‘instruments’ and who have so little over-

sight.  But we digress. 

Klinge’s comments regarding out of state inmates were echoed by some commissioners who felt 

the lack of that ‘tool’ made their evaluation of the risk of those inmates harder.  Other commis-

sioners expressed a flurry of lesser concerns, with the upshot being that a motion to approve the 

regulations as proposed failed to pass when a majority of those present (the board was operat-

ing on a quorum rather than full attendance, with LaBahn, Chappell and Minor absent) failed to 

vote in favor.   

In an interesting note, only Commissioner Roberts felt compelled to state his opposition by vot-

ing against the regs, with Commissioners Anderson, Fritz, Montes and Zarrinnam abstaining 

from the vote.  The next motion, to send the regs back to the BPH legal team for modification, 

passed unanimously. 

Which set the stage for the next act, the following month of September, when the same regs, 

with a minor addition, again came up for approval.  That one small addition was  
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one sentence, which addressed the concerns regarding out of state lifers, in which the regula-

tions provided that “The board may prepare a risk assessment for inmates housed outside of 

California.” 

That’s it.  All the changes in a nutshell.  Nothing regarding the crucial issue of recording the inter-

views, no real definition of what constitutes a factual error in a CRA, no other changes.  One of 

LSA’s objections to the language of the regulations, indeed, to CRAs in general, is the failure of 

many FAD clinicians to provide sufficient consideration of YOPH factors in their reports.  We had 

urged that the regulations direct the clinicians to give the same ‘great weight’ consideration to 

those factors that commissioners must provide during their deliberations.  That issue was ad-

dressed simply by noting the FAD clinicians ‘shall take into consideration’ those factors.  Weak 

sauce.  Full text of our objections is found elsewhere in this issue. 

However, despite objections for many sources, the board this time seemed to be in line with de-
sires of their Executive Officer and Chief Counsel and passed the regulations.  These will now 
be submitted to the Office of Administrative Law for review.  We, and others, will continue to ob-

ject, criticize and generally make noise until we get some sort of relief.  It may be awhile, but 
we’re pretty persistent.  o 

EN BANC RESULTS 

The last BPH Executive Board meetings of summer saw a rare occurrence.  The majority of so called 

“compassionate release” requests before the board were granted.  And while these aren’t truly releas-

es, but mean only that those terminally ill inmates (within 6 months of death, by statute) can now peti-

tion their sentencing court for recall of their sentence and possible release to live their remaining time 

outside of prison.   

Typically, the grant rate for these requests at en banc sessions is less than 50%, but in August two 

such requests before the board were both granted and in September, two of three cases were granted.  

Ronald Brewer and Thomas Leevers were recommended for recall of sentence in August.  In 

September, Armando Martinez and David Zelinski were granted recall recommendation, but similar 

consideration for Wilfred Diaz was denied. 

Of interest in these proceedings were the actions and comments of the various DA representatives, 

who invariably oppose the process, often complaining they don’t have enough information on the in-

mates’ medical situation and are not sure the individuals under consideration are, in fact, terminally ill.  

This ignores the fact that to be considered for the process the condition and relative life expectancy of 

the prisoners must be confirmed by CDCR’s own physicians, never know to err on the side of compas-

sion.   

In Brewer’s case, the DA from LA County made the bizarre claim that those wishing to be considered 
for compassionate release (wishing to be terminally ill?) should waive their rights to medical confidenti-
ality so their entire medical history could be reviewed (and no doubt discussed and shared) by at least 
the DA.  The DA also made the claim that Brewer’s previous crimes should prevent him from qualifying 
for recall of sentence due to terminal illness.  A rather Draconian prospect, especially since the laws 
governing compassionate release (1170 e) already exclude those whose victim was a law officer. 
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The remaining August en banc decisions were a rather mixed bag, Jose Sierras, denied parole in May, 

will have a new hearing after the May decision was vacated due to procedural error.  Lanier Clayton, re-

ferred for en banc consideration due to alleged repeated misconduct following a May grant of parole will 

now undergo a rescission hearing based on those allegations. 

Mario Saenz, referred to en banc by the Governor, will go home, as the panel affirmed his grant 

of parole, despite opposition from the DA, who maintained Saenz doesn’t yet understand the causative 

factors of his crime and does not have a relapse prevention plan.  The majority of commissioners disa-

greed with the DA. 

The entire board also considered two tie votes at hearings, denying parole to both Ramon Mendoza and 

Abdon Nava.  While it is not announced in the case of tie votes whether it was the commissioner 

or deputy commissioner who voted to deny, past experience has shown that the board usually supports 

its own member in such circumstances. 

On the whole, September’s en banc votes held more good news than bad news for prisoners, as aside 

for the aforementioned compassionate release grants the board upheld two grants of parole despite 

those decisions being referred back by the Governor.  However, the commissioners also upheld a denial 

decision for Esteban Ramirez, that decision having been referred to en banc by BPH counsel to consid-

er adherence to sections of the Penal Code. 

In the two Governor referrals, both grants predictably opposed by the LA County DA’s office, Rayleen 

Brooks and Eric Pritchard both saw their grants confirmed.  Of particular interest was Brooks ’ 

situation, as her victim was a police officer.  This, of course, elicited the expected outcry from the DA 

and others about the ripple effects of crimes against law enforcement. 

The brother of Brooks’ victim, himself a police officer, also appeared, touting to represent ‘the law en-

forcement community’ in opposing her release, voicing the opinion, with great authority, that people 

don’t change over time.  Really.  We would refer him to any number of studies, the FAD and even the 

board members themselves, who have often acknowledged the change they see in inmates.   

The LA DA, in attempting to re-try the case, also suggested Brooks could still provide information on 
who else might have been involved in the crime, ‘was in the car,’ at the time.  This would seem to be 
something of a moot point, some 20+ years on.  Brooks was supported by advocates and members of 
the community, who in fact spoke to her life change, efforts while inside to help others and her intentions 
and desire to continue that work when released.  o 

NEW REGS ON CRAs 

No one likes them, but here they are 

Despite opposition from just about everyone other than itself, the Board of Parole Hearings in Septem-

ber approved new regulations governing how Comprehensive Risk assessments will be conducted.  It 

took two BPH business meetings to get the task accomplished.  Following an unsuccessful effort in Au-

gust, the BPH legal team amended the proposed regulations slightly, at least enough to give shelter to 

those commissioners who in August could not bring themselves to vote for the regulations. 

The text of the new regs is published elsewhere in this issue, but herewith are the gist of our objec-
tions.  Many of the portions of the new regs we found less than acceptable were also the source of ob-
jections from other players in the game.  Our objections were presented both in a letter to the BPH and 
in person at the August and September Executive Board meetings. 
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1) First and foremost, we continue to maintain that is foundational to the credibility of CRAs that 

the interviews between clinicians and prisoner be recorded, for possible, but not mandatory, later 

transcription, should disagreements on statements made by prisoners occur. 

2) The definition of actionable factual errors in CRAs contained in version is too narrow and time-

lines given do not allow adequate response time for prisoners 

3) The proposed regulations require only that FAD clinicians shall ‘take into consideration’ the 

hallmarks of youth noted in SB 261; we believe if these characteristics are so impactful that the 

legal language of SB 261 requires parole commissioners to give these factors ‘great weight,’ that 

same weight should be given by psychologists 

4) The proposed regulations require the FAD to “incorporate standardized approaches, generally 

accepted in the psychological community” to create CRA reports.  We have previously, and con-

tinue, to challenge whether or not the current methods employed by the CRA are indeed 

‘standardized approaches’  

5) We question whether the tests administered are truly ‘generally accepted by the psychological 

community’ for the purpose of establishing a risk assessment. 

6) The language often employed by clinicians in CRA reports on inmates who qualify for YOPH 

consideration often appear to intentionally negate the hallmark factors of youth, by employing lan-

guage that implies the crimes of some individuals are too sophisticated, too severe or too well-

planned to qualify for YOPH consideration.  This practice appears to reject the factors of youth in 

CRA reports. 

For these reasons, as well as general reservations from many sources on the methods, practices and 
conclusions of the FAD, we will continue to monitor, report on and, frankly, be skeptical of, reports gen-
erated under the FAD’s relatively unfettered control. o 
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PROPOSED REGULATORY TEXT 

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS 

TITLE 15. CRIME PREVENTION AND CORRECTIONS 

DIVISION 2. BOARD OF PAROLE HEARINGS 

CHAPTER III. PAROLE RELEASE 

ARTICLE 2. INFORMATION CONSIDERED 

 

§ 2240 Comprehensive Risk Assessments. 

Licensed psychologists employed by the Board of Parole Hearings shall prepare comprehensive risk assess-

ments for use by hearing panels. The psychologists shall consider the current relevance of any risk factors 

impacting an inmate’s risk of violence. The psychologists shall incorporate standardized approaches, gener-

ally accepted in the psychological community, to identify, measure, and categorize the inmate’s risk of vio-

lence. 

When preparing a risk assessment under this section for a youth offender, the psychologist shall also take into 

consideration the youth factors described in Penal Code section 3051, subdivision and their mitigating ef-

fects. 

 

A risk assessment shall not be finalized until the Chief Psychologist or a Senior Psychologist has reviewed the 

risk assessment to ensure that the psychologist’s opinions are based upon adequate 

scientific foundation, and reliable and valid principles and methods have been appropriately 

applied to the facts of the case. A risk assessment shall become final on the date on which it is 

first approved by the Chief Psychologist or a Senior Psychologist. 

 

(1) Risk assessments shall be prepared for all initial and subsequent parole consideration hearings and all subse-

quent parole reconsideration hearings for inmates housed within the State of California if, on the date of the 

hearing, more than three years will have passed since the most recent risk assessment became final. 

(2) The board may prepare a risk assessment for inmates housed outside of California. 

 

(1) If an inmate or the inmate’s attorney of record believes that a risk assessment contains a factual error that 

materially impacts the risk assessment’s conclusions regarding the inmate’s risk of violence, the inmate or 

attorney of record may send a written objection regarding the alleged factual error to the Chief Counsel of 

the board, postmarked or electronically received no less than 30 calendar days before the date of the hear-

ing. 

(2) For the purposes of this section, “factual error” is defined as an explicit finding about a circumstance or 

event for which there is no reliable documentation or which is clearly refuted by 

other documentation. Factual errors do not include disagreements with clinical observations, opinions, or diag-

noses or clarifications regarding statements the risk assessment attributed to the inmate. 

(3) The inmate or attorney of record shall address the written objection to “Attention: Chief Counsel / Risk As-

sessment Objection.” Electronic messages sent after board business hours or 

on a non-business day will be deemed received on the next business day. 

 

(1) Upon receipt of a written objection to an alleged factual error in the risk assessment, or on the board’s own 
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referral, the Chief Counsel shall review the risk assessment and determine whether the risk assessment 

contains a factual error as alleged. 

(2) Following the review, the Chief Counsel shall take one of the following actions: 

(A) If the Chief Counsel determines that the risk assessment does not contain a factual error as 

alleged, the Chief Counsel shall overrule the objection, issue a miscellaneous decision explaining 

the result of the review, and promptly provide a copy of the miscellaneous decision to the inmate 

or attorney of record when a decision is made, but in no case less than 10 days prior to the 

hearing. 

(B) If the Chief Counsel determines that the risk assessment contains a factual error as alleged, 

the Chief Counsel shall refer the matter to the Chief Psychologist. 

(1) Upon referral from the Chief Counsel, the Chief Psychologist shall review the risk assessment and 

opine whether the identified factual error materially impacted the risk assessment’s conclusions regard-

ing the inmate’s risk of violence. The Chief Psychologist shall prepare an addendum to the risk assess-

ment documenting his or her opinion and notify the Chief Counsel of the addendum. 

(2) Upon receipt of the Chief Psychologist’s addendum, the Chief Counsel shall promptly, but in 

no case less than 10 days prior to the hearing, take one of the following actions: 

(A) If the Chief Psychologist opined that the factual error did not materially impact the risk assessment’s 

conclusions regarding the inmate’s risk of violence, the Chief Counsel shall 

overrule the objection, issue a miscellaneous decision explaining the result of the review, and 

provide a copy of the miscellaneous decision and Chief Psychologist’s addendum to the inmate 

or attorney of record prior to the hearing. 

(B) If the Chief Psychologist opined that the factual error did materially impact the risk 

assessment’s conclusions regarding the inmate’s risk of violence, the Chief Counsel shall issue a 

miscellaneous decision explaining the result of the review, order a new or revised risk 

assessment, postpone the hearing if appropriate under section 2253, subdivision (d) of these 

regulations, and provide a copy of the miscellaneous decision and Chief Psychologist’s 

addendum to the inmate or attorney of record. Impacted risk assessments shall be permanently 

removed from the inmate’s central file. 

 

If the Chief Counsel receives a written objection to an alleged factual error in the risk assessment that is 

postmarked or electronically received less than 30 calendar days before the hearing, the Chief Counsel 

shall determine whether sufficient time exists to complete the review process described in subdivisions 

(f) and (g) of this section no later than 10 days prior to the hearing. If the Chief Counsel determines 

that sufficient time exists, the Chief Counsel and Chief Psychologist may complete the review process 

in the time remaining before the hearing. If the Chief Counsel determines that insufficient time exists, 

the Chief Counsel may refer the objection to the hearing panel for consideration. The Chief Counsel’s 

decision not to respond to an untimely objection is not alone good cause for either a postponement or a 

waiver under section 2253 of these regulations. 

(1) If an inmate or the inmate’s attorney of record raises an objection to an alleged factual error in a risk 

assessment for the first time at the hearing, the hearing panel shall first determine whether the inmate 

has demonstrated good cause for failing to submit a written objection 30 or more calendar days before 

the hearing. If the inmate has not demonstrated good cause, the presiding hearing officer may overrule 

the objection on that basis alone. If good cause is established, the hearing panel shall consider the ob-

jection and proceed with either paragraph (3) or (4) of this subdivision. 

(2) For the purpose of this subdivision, good cause is defined as an inmate’s excused failure t timely object 
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to the risk assessment earlier than he or she did. 

(3) If the hearing panel determines the risk assessment may contain a factual error that materially 

impacts the risk assessment’s conclusions regarding the inmate’s risk of violence, the presiding 

hearing officer shall identify each alleged factual error in question and refer the risk assessment 

to the Chief Counsel for review under subdivision (f) of this section. 

(A) If other evidence before the hearing panel is sufficient to evaluate the inmate’s suitability for 

parole, the hearing panel shall disregard the alleged factual error, as well as any conclusions 

affected by the alleged factual error, and complete the hearing. 

(B) If other evidence before the hearing panel is insufficient to evaluate the inmate’s suitability 

for parole, the presiding hearing officer shall postpone the hearing under section 2253, 

subdivision (d) of these regulations pending the review process described in subdivisions (f) and (g) of this 

section. 

(4) If the hearing panel determines the risk assessment does not contain a factual error that materially im-

pacts the risk assessment’s conclusions regarding the inmate’s risk of violence, presiding hearing of-

ficer shall overrule the objection and the hearing panel shall complete the 

hearing. 

 

Notwithstanding subdivision (i), an inmate shall have the opportunity at a hearing to object to 

or clarify any statements a risk assessment attributed to the inmate, or respond to any clinical 

observations, opinions, or diagnoses in a risk assessment. o 

 

 

NOTE: Authority cited: Section 12838.4, Government Code; and Sections 3052 and 5076.2, 

Penal Code. Reference: Sections 3041, 3041.5, 3051, 11190, and 11193, Penal Code; In re Lugo, 

(2008) 164 CalApp.4th 1522; In re Rutherford, Cal. Super. Ct., Marin County, No. SC135399A. 
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IT’S FUNDAMENTAL: WOMEN AND MEN 

ARE DIFFERENT 

Well, duh.  As bald-faced statements go, this one 

is pretty much the baldest.  From the way the dif-

ferent genders think (and both are convinced the 

other doesn’t), to reactions to stimuli, to basic 

needs, men and women are different.  So it must 

follow, as the night the day, that male prisoners 

and female prisoners are different.  And so it has 

proven to be. 

One of the first to recognize this basic truth and 

actually begin inroads into corrections has been 

Dr. Stephanie Covington, Director of the Center for 

Gender and Justice (CGJ).  CGJ, located in La Jol-

la, California, works to develop new gender-

responsive policies and procedures for women, 

both adult and juvenile, in the criminal justice sys-

tem, a population the center sees as underserved.  

In the 30 years between 1980 and 2010 the popu-

lation of female prisoners nationwide increased 

over 600%, nearly one and a half times the rate of 

male prisoner increases.  It was also during this 

time that Covington began her discovery of the 

need for gender specific programs and practicum.  

It began with a live-in visit to a North Carolina pris-

on, where she discovered the small, but important 

things, like how little toilet paper female inmates 

were allowed. “The rules were so inane,” she said, 

referring to the toilet paper, among other things. “It 

really ticked me off.” 

Working with women in prison Covington began to 

see differences in men and women prisoners in 

every aspect, from their backgrounds, to why they 

became involved in crime and substance abuse to 

the way they responded to both treatment and 

prison environment. According to Carole Ackley, a 

Minnesota treatment center director, Covington 

“was the first person to say it’s different for wom-

en.”   

According to Covington’s research, men are more 

likely to be involved in violent crimes, while crimes 

for women tend to be drug or property crimes. Es-

pecially considering that the crimes the two sexes 

commit differ too. Women prisoners also more of-

ten have a history of abuse, overall being 7 times 

more likely to come from a history of sexual abuse 

and four times more likely to have been physically 

abused and often suffer from mental illness.   

Women are also more likely to be a primary care-

giver at the time of their crimes and their crimes 

are often driven by economic needs.  Covington 

was also one of the first in the field to note the dif-

ferences in the reasons for and reactions to wom-

en’s addictions, beginning with alcohol.  She set 

aside the long-held stereotype of a secretive drink-

ing by housewives and made the connection be-

tween trauma suffered by women and their addic-

tions.   

This realization led her to question treatment plans 

that were the same for both sexes and develop 

treatment plans for women that she characterizes 

as “more holistic and comprehensive…you can’t 

focus solely on addiction..[T]here has to be a much 

broader approach.”  In support of this idea Coving-

ton authored a new take on the AA Big Book, “A 

Woman’s Way Through the 12 Steps,” published 

by Hazelden.   

She has also been tapped by many state correc-

tions systems for suggestions on both curricula 

and environments that would be more conducive 

to a woman’s rehabilitation.  Those environments 

include more communal spaces for women, rather 

than cells, as women, as a whole, flourish in more 

communal settings.  She also emphasizes creating 

a safe environment between staff and inmates, 

given the history of abuse many women prisoners 

bring with them to prison. 

But such gender-based programs are still a novelty 

and not all correctional systems are on board with 

devoting scant resources to a relatively small por-

tion of their overall prisoner population.  Covington 

also encourages additional training and focus on 

staff for programs, suggesting “I think another next 

step is staff development, staff support and think-

ing about what it means. If we’re punitive towards  
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Cont. It’s Fund... 

our clients, we’re probably also being punitive towards staff. 

I think everyone’s on the bandwagon for trauma-informed 

services, but most people think that means picking up a 

curriculum and running a group versus really looking at the 

culture of your program.”   

Covington has authored a series of books on gender-
specific treatments to both addiction treatment and recovery 
issues.  For a complete list, please write LSA/CLN and re-
quest more information on gender-responsive strategies. o 
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used as payment. 
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From Humor pg. 32                                                                            

ATTORNEY: So the date of conception (of the baby) 

was August 8th? 

WITNESS: Yes. 

ATTORNEY: And what were you doing at that time? 

WITNESS: Getting laid                  

_____________________________________ 

ATTORNEY: She had three children, right? 

WITNESS: Yes. 

ATTORNEY: How many were boys? 

WITNESS: None. 

ATTORNEY: Were there any girls? 

WITNESS: Your Honor, I think I need a different attor-

ney. Can I get a new attorney? 

________________________________________ 

ATTORNEY: How was your first marriage terminated? 

WITNESS: By death. 

ATTORNEY: And by whose death was it terminated? 

WITNESS: Take a guess. 

________________________________________ 

ATTORNEY: Can you describe the individual? 

WITNESS: He was about medium height and had a 

beard 

ATTORNEY: Was this a male or a female? 

WITNESS: Unless the Circus was in town I'm going with 

male. 

_____________________________________ 

ATTORNEY: Is your appearance here this morning pur-

suant to a deposition notice which I sent to your attor-

ney? 

WITNESS: No, this is how I dress when I go to work. 

______________________________________ 

ATTORNEY: Doctor, how many of your autopsies have 

you performed on dead people? 

WITNESS: All of them. The live ones put up too much of 

a fight. 

________________________________________ 

ATTORNEY: ALL your responses MUST be oral, OK? 

What school did you go to? 

WITNESS: Oral... 

_______________________________________ 

ATTORNEY: Do you recall the time that you examined 

the body? 

WITNESS: The autopsy started around 8:30 PM 

ATTORNEY: And Mr. Denton was dead at the time? 

WITNESS: If not, he was by the time I finished. 

_______________________________________ 

ATTORNEY: Are you qualified to give a urine sample? 

WITNESS: Are you qualified to ask that question? 

____________________________________ 

And last: 

ATTORNEY: Doctor, before you performed the autopsy, 

did you check for a pulse? 

WITNESS: No. 

ATTORNEY: Did you check for blood pressure? 

WITNESS: No. 

ATTORNEY: Did you check for breathing? 

WITNESS: No.. 

ATTORNEY: So, then it is possible that the patient was 

alive when you began the autopsy? 

WITNESS: No. 

ATTORNEY: How can you be so sure, Doctor? 

WITNESS: Because his brain was sitting on my desk in 

a jar. 

ATTORNEY: I see, but could the patient have still been 

alive, nevertheless? 

WITNESS: Yes, it is possible that he could have been 
alive and practicing law. 
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