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STATUS OF IN RE ROY BUTLER 

In re Roy Thinnes Butler 

CA Supreme Court No. S237014 
___Cal.App.4th___; CA1(2); A139411 

May 15, 2015 
 

   On March 21, 2017, Butler filed his answer brief on the merits.   

   For the record, the question on review is: Should the Board of Parole 
Hearings be relieved of its obligations arising from a 2013 settlement to 
continue calculating base terms for life prisoners and to promulgate 
regulations for doing so in light of the 2016 statutory reforms to the 
parole suitability and release date scheme for life prisoners, which now 
mandate release on parole upon a finding of parole suitability?  (In re 
Butler (July 27, 2016, A139411) [nonpub. order]) 
 

GOVERNOR HAS BAD MONTH – IS REVERSED THRICE BY THE COURT 
OF APPEAL ON HIS REVERSALS OF GRANTS OF PAROLE, BUT IS SUS-

TAINED ONCE 

GOVERNOR REVERSED FOR LACK OF A NEXUS 

In re Stacey Gaylord 

CA3; C079050  
March 29, 2017 

   Stacey Gaylord was sentenced to 15-life for a 1991 second degree 
murder.  In July 2014, the BPH found him suitable for parole.  The 
Governor reversed the Board’s decision in November 2014.  After an 
unsuccessful habeas petition in the superior court to challenge the 
Governor’s decision, Gaylord gained relief upon a new petition in the 
Court of Appeal. 

   In granting the petition, the Court focused on the Lawrence-based 
“nexus” requirement. 

After reviewing the record before us, we determine the Gover-
nor’s decision makes no attempt to establish a nexus between 
the petitioner’s explanations for his decades-old commitment 
offense and any indication petitioner is currently dangerous. 
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PUBLISHER’S NOTE     

***  

California Lifer Newsletter (CLN) is a 

collection of informational and opinion 

articles on issues of interest and use to 

California inmates serving indetermi-

nate prison terms (lifers) and their fam-

ilies.   

CLN is published by Life Support Alli-

ance Education Fund (LSAEF), a non-

profit, tax-exempt organization located 

in Sacramento, California.  We are not 

attorneys and nothing in CLN is offered 

as or should be construed as legal ad-

vice.  

All articles in CLN are the opinion of the 

staff, based on the most accurate, cred-

ible information available, corroborat-

ed by our own research and infor-

mation supplied by our readers and 

associates.  CLN and LSAEF are non-

political but not nonpartisan.  Our in-

terest and commitment is the plight of 

lifers and our mission is to assist them 

in their fight for release through fair 

parole hearings and to improve their 

conditions of commitment.  

We welcome questions, comments and 

other correspondence to the address 

below,  but cannot guarantee an imme-

diate or in depth response, due to 

quantity of correspondence.  For sub-

scription rates and information, please 

see forms elsewhere in this issue.   

CLN is trademarked and copyrighted and 

may not be used or reproduced in any way 

without consent of the publishers           

***** 

   

 The FAD report was unswervingly 
supportive of parole. 

A psychological assessment con-
ducted by forensic psychologist 
Michael F. Pritchard in March 
2014 noted, “[petitioner] has an exemplary history of coopera-
tive and responsible institutional behavior and positive and self-
enhancing rehabilitative programming.  He has had no incidents 
of custodial counseling notes.”  The Board noted petitioner had 
“gotten some laudatory chromos . . . from correctional officers 
and staff” in 2013 and 2014.   

The 2014 psychological assessment states, “[Petitioner] demon-
strates a reasonable insight and self-awareness into his responsi-
bility for the life crime and some of the dynamics of the 
thoughts, feelings, and motives which impelled his behavior.”  
The psychological assessment further concludes, “He speaks 
openly and directly and takes full responsibility for his behavior.  
He is trying to develop understanding and insight about a behav-
ior he finds to be inexcusable and unjustifiable.  He appears to 
have devoted time, energy, and thought to coming to grips with 
the results of his anger and violence.  He has no present evi-
dence of violent ideation, symptoms of mental illness, unstable 
behavior or affect, or inability to take advantage of treatment 
and supervision opportunities.”   

As to the risk of future violence, the psychological assessment 
concludes:  “Based upon an analysis of the presence and rele-
vance of empirically supported risk factors, case formulation of 
risk, and consideration of the inmate’s anticipated risk manage-
ment needs if granted parole supervision (i.e., intervention, mon-
itoring), [petitioner] represents a Low risk for violence.  He pre-
sents with non-elevated risk relative to Life-term inmates and 
other parolees.  He has no history of general antisocial behavior, 
criminality, or violent attitudes and actions.  He has no history of 
substance abuse/dependence or any behavioral dyscontrol relat-
ed to substance intoxication.  He has no history of major mental 
illness.  He has shown the ability to respond appropriately and 
reliably under conditions of supervision and direction.  He has 
established a feasible and supported parole plan.  Given his long 
standing belief that he does not find any description of dynamic 
or motive for his behavior to be reasonable, he has developed a 
workable insight and self-awareness about his violent loss of 
control.” 

   The Board agreed with the forensic assessment and granted pa-
role.  However, the Governor reversed.  The Governor’s sole issue 
was related to the facts of the murder, claiming Gaylord had not 
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With the advent of new regs and policies at CDCR 

many prisoners are now finding themselves faced 

with situations which may, initially, be uncomfortable, 

even undesirable, but also, perhaps, inevitable.  

We’re talking here about the two prospects of more 

inmates being allowed to go to lower security level 

prisons and the introduction of non-programming fa-

cilities, so called ‘mixed yards.’ 

Some lifers can now be housed in Level I facilities 

and LWOPs can now qualify for Level II.  And as 

usual with CDCR, where you are housed has rela-

tively little to do with where you want to be.  CDCR 

has long moved inmates around like canned peas on 

the grocery store shelf—wherever there was room, 

that’s where you went.  And so it 

will probably be with the shifts in 

housing for lifers and LWOP. 

But that does not mean all lifers 

and LWOPs are being shipped off 

wholesale to lower level institu-

tions.  It does mean many may be so endorsed at 

classification hearings and, like it or not, may be on 

the move.   

For those who are reluctant to go to lower levels be-

cause of dorm living—sorry, but to quote those sci-

ons of society, The Rolling Stones, “you can’t always 

get what you want.”  Sure, dorm living isn’t fun, but 

then neither is being in prison.  And dorm living, with 

all its personal interaction and potential conflict, can 

help make your case that you can get along with 

everyone, even those that you don’t like.  And, just 

remember, you’ll have to do that once released.  So 

you might as well start now. 

Basically, the same argument is being voiced by 

many on both sides of the SNY-no SNY wrangle.  

With the introduction of mixed yards (see CLN issue 

#73, “Non-Designated Programming Facilities”) in 

more institutions many inmates may, whether they 

went SNY or not, find themselves dealing with the full 

range of individuals and viewpoints.  Those currently 

on SNY yards are concerned about finding them-

selves back in the ‘politics’ of the main line and those 

who chose not to SNY are often perturbed about be-

ing in the same space with those of differing opinions 

and life styles. 

To quote yet another bastion of societal thinking, 

Rodney King, “Can’t we all just get along?”  Well, we 

have to.  And so do you.  Like it or not, when you 

come home, you can’t choose who your neighbor will 

be, who works in the space next to you or who you 

see walking down the street.  We’re all in the same 

boat in that respect. 

And those of us out here, if we want to stay out here 

and not join you in there, have learned to deal with it.  

And so must you.  So start 

now. 

Sure, you can ‘refuse’ to 

transfer, 602 the endorse-

ment, have your friends and 

family write letters of appeal, all of which is fine—and 

rarely successful.  We all know what the outcome will 

be if you ‘refuse’ to be transferred—good luck with 

that. 

However, you should not be transferred if it will ad-

versely affect a program or class you are currently 

attending, if you’re close to your board hearing date, 

or if some medical reason precludes you for going to 

a particular prison (the Valley Fever precautions 

come to mind).  Those reasons we understand. 

But please don’t complain to us that you “can’t make 

it in a dorm” or “can’t be around ‘those people’.”  

What that tells us, and the BPH, is that you aren’t 

ready to be tolerant and open-minded, and still ex-

pect others to do it your way, accommodate only 

your needs and wants and think as you do. 

Will it be always enjoyable?  No.  Tolerable? Yes, if 
you decide to make it so.  Necessary?  Quite possi-
bly.  Dealing with situations you don’t want to deal 
with, being in uncomfortable surroundings and un-
pleasant conditions and people are what we all deal 

Public Safety and Fiscal Responsibility        www.lifesupportalliance.org 

WELCOME TO THE REAL WORLD 
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NEW BILL MAY EXTEND YOPH TO 25 

A bill recently re-configured in the state Assembly would, if passed, extend the provisions of YOPH 

consideration to those who were under the age of 25 at the time of their crime, extending by 2 years 

the present cut-off age of 23 years.  Assemblyman Mark Stone (D-Santa Cruz), AB 1308 appears to 

be done in the ‘gut and amend’ tradition of the legislature, wherein a bill introduced during the first 

weeks of the session is later completely changed (gutted) to address a new issue (amended). 

In this case AB 1308, as originally introduced in February, addressed changes to family law but was 

changed in late March to extend the impact of youth hearings to more inmates.  As CLN prepared to 

go to press the bill was slated for a first hearing in the Assembly Public Safety Committee.  

As with any legislation, AB 1308 must pass several committees in both the Assembly, where it origi-

nated, and the Senate, as well as find majority votes on both the Assembly and Senate floor.  As the 

bill progresses we will support its passage and keep readers informed of progress. 

A similarly focused bill, SB 394, which would make parole consideration for those sentenced to LWOP 

under the age of 23 automatic after 25 years of incarceration, is in the Senate Committee process, 

made it through the first hurdle, Senate Public Safety Committee on a 5-2 vote along party lines, 

Democrats in favor, Republicans opposed. 

The bill is currently in Senate Appropriations’ Suspense File, where bills can languish until there are 

enough votes or interest to move them forward, or until they simply die on the vine.  We suspect that 

SB 394 will not die on the vine, and will support this effort as well.   

While SB 394 does not extend the provisions of possible parole for juvenile LWOP inmates past the 
age of 18, it does make the process automatic, a change from the current procedure in place since 
the passage of SB 9, which requires those wishing to be considered for parole to petition their sen-

Old Folsom 
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adequately explained his reason for it.  Notably, 
the Governor did not claim a nexus between Gay-
lord’s murder and the unblemished record and 
psychological report of his current demeanor. 

   The superior court denied relief based on the 
Governor’s reference to the murder itself.   

The governor’s decision recites his consideration 
of the record leading to his conclusion that the 
petitioner remains currently dangerous to the 
public if released from prison; specifically, that 
petitioner did nothing to remove himself from the 
situation. 

In reversing the Board, the Governor’s decision 
gives two reasons for the reversal:  (1) the com-
mitment offense, and (2) the unsatisfactory nature 
of petitioner’s explanations for why he committed 
the murder.  

   The Court of Appeal, relying principally on In re 
Lawrence, applied the law to the facts of the case. 

Nonetheless, the reprehensible nature of an 
offense can be relied upon to deny parole only to 
the extent it is predictive of current dangerous-
ness.  As the California Supreme Court explained, 
“the relevant inquiry is whether the circumstanc-
es of the commitment offense, when considered 
in light of other facts in the record, are such that 
they continue to be predictive of current danger-
ousness many years after commission of the 
offense.”  (Lawrence, supra, 44 Cal.4th at p. 
1221.)    

The Governor’s decision does not articulate 
any nexus between the offense committed 26 
years ago and any current dangerousness.  In-
stead, as the Governor’s decision acknowledges, 

petitioner has remained free of any serious con-
duct violation in prison.  Petitioner also has 
demonstrated remorse for his crime, grown his 
vocational skills, and engaged in self-help work 
that has developed his understanding of the 
offense.  Nowhere in the record can we find any 
indication the circumstances of the commitment 
offense predict Gaylord is dangerous now, more 
than two decades after his offense.  Consequent-
ly, the circumstances of the 1990 murder by 
themselves do not support the Governor’s rever-
sal of the Board’s decision.  “ ‘[T]he aggravated 
nature of the crime does not in and of itself pro-
vide some evidence of current dangerousness to 
the public unless the record also establishes that 
something in the prisoner’s pre-or postincarcera-
tion history, or his or her current demeanor and 
mental state, indicates that the implications re-
garding the prisoner’s dangerousness that derive 
from his or her commission of the commitment 
offense remain probative to the statutory deter-
mination of a continuing threat to public safety.’ 
”  (In re Ryner (2011) 196 Cal.App.4th 533, 545 
(Ryner), quoting Lawrence, supra, 44 Cal.4th at p. 
1214.) 

   As to the Governor’s dissatisfaction with Gay-
lord’s frank explanation of his participation in the 
murder, the Court found it to be factually true – 
but irrelevant to the question of law regarding 
parole unsuitability. 

The Governor’s observations are accurate and 
his recitation of the litany of reasons given by 
petitioner for the crime are reflected in the rec-
ord.  However, the Governor does not tie any 
of these reasons to current dangerousness.  
Untethered from the issue of current danger-
ousness, the Governor concludes petitioner is 
not ready for release “[u]ntil [petitioner] can 
better explain [the murder]. 

   Indeed, the Court of Appeal found that the Gov-
ernor’s reversal reasons did not meet even the 
highly deferential “some evidence” standard. 

Even under the highly deferential “some evi-
dence” standard of review, the record does not 
support an inference petitioner either lacks under-
standing and acceptance of responsibility for the 
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crime or any such deficiency indicates his current 
dangerousness.  Instead, petitioner’s psychological 
evaluation indicated he had “reasonable insight and 
self-awareness into his responsibility” for the mur-
der and he “takes full responsibility for his behav-
ior.”  Moreover, the psychological evaluation noted 
petitioner believes there was no reasonable motive 
or dynamic for his commission of the murder and 
has developed insight and self-awareness.  Conse-
quently, the psychological evaluation concluded 
petitioner represents a “low risk for violence.”   

... 

In short, the Governor’s rejection of the adequacy 
of petitioner’s explanation for the murder does not 
satisfy the statutory requirement that reversal of 
the Board’s decision to grant parole be based on a 
determination of current dangerousness.  (Pen. 
Code, § 3041, subd. (a).)  The Governor’s rationale, 
which relies on the sufficiency of petitioner’s expla-
nations, leaves current dangerousness un-
addressed.  Moreover, the record provides no sup-
port for a conclusion petitioner lacks insight into his 
offense so that he is currently dangerous more than 
26 years after his offense.  The record instead indi-

cates petitioner’s understanding of the factors that 
resulted in the murder, a long history of remaining 
free from misbehavior, and substantial personal 
growth and maturity.  We therefore grant petition-
er’s habeas corpus petition and order the Board’s 
2014 parole decision reinstated.  (In re Pugh (2012) 
205 Cal.App.4th 260, 275–276; Ryner, supra, 196 
Cal.App.4th at pp. 552–553.) 

GOVERNOR REVERSED FOR LACK OF “SOME EVIDENCE” 

In re Corey Glassman 

CA1(3); A149271 
March 30, 2017 

 

   Corey Glassman sought habeas corpus relief from 
the decision of the Governor overturning for the 
second time the Board’s determination that he was 
suitable for parole.  Glassman’s first degree murder 
(26-life sentence), committed as a juvenile more 
than 30 years ago, was truly horrific.  Nonetheless, 
the Governor’s decision that Glassman currently 
presents an unreasonable risk of danger to society 
was not supported by “some evidence.”  Accord-
ingly, Court of Appeal set that decision aside and 
reinstated the Board’s decision finding Glassman 
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suitable for parole. 

   In again granting Glassman parole after the Gov-
ernor’s first reversal, the Board acknowledged the 
Governor’s concerns and concluded that Glass-
man had met them. 

 The Board’s decision which the Governor has 
overturned acknowledges, as all agree, that Glass-
man’s life crime was “atrocious,” “cruel,” and 
“horrific.”  The victim suffered a “horrific death,” 
having been mutilated and abused.  Nonetheless, 
the Board also weighed Glassman’s “lengthy period 
of positive rehabilitation,” his diminished capacity as 
a juvenile, his vulnerability, and his exposure to de-
viant peers and an abusive, predatory park ranger.  
The Board was convinced that he has matured and 
been rehabilitated.  The Board believed Glassman 
has “reflected on his life crime, . . . demonstrated 
remorse, and accept[ed] full responsibility for his 
actions.”  The Board acknowledged that the Gover-
nor reversed its 2014 decision finding Glassman 
suitable for parole, but found that Glassman had 
addressed the issues raised by the Governor at that 
time, having subsequently engaged in extensive 
substance abuse-related activities.  The Board de-
scribed Glassman’s substance abuse efforts as 
“extensive.”  It considered his parole plans—going 
to a transitional home—to be “realistic.”  Finally, the 
Board noted two comprehensive risk assessments, 
which determined that Glassman presented “a sta-
tistically low risk to reoffend in the free communi-
ty.” 

   The Governor focused on the truly brutal nature of 
the crime.  His stated concern was that unless and until 
Glassman could explain his over-the-top violence in 
that murder, he could not be assured that Glassman 
might again behave violently. 

Mr. Glassman must do more to account for the ex-
treme nature of his attack on Ms. Owaki.  Until he 
does so, I cannot be assured that he will refrain 
from violence in the face of future challenges. 

   The Court examined the Governor’s stated reasons 
for reversal with those permitted him under the law. 

We agree with the Governor’s characterization of 
the crime as “senseless and shocking,” “vicious,” 
and “utterly reprehensible.”  The decision to parole 
an inmate, however, turns primarily on an assess-

ment of his current dangerousness.  (In re Lawrence 
(2008) 44 Cal.4th 1181, 1205-1206.)  The aggravated 
circumstances of a commitment offense constitute 
evidence of current dangerousness only when “the 
record also establishes that something in the prison-
er’s pre- or post- incarceration history, or his current 
demeanor and mental state, indicates that the im-
plications regarding the prisoner’s dangerousness 
that derive from his or her commission of the com-
mitment offense remain probative of the statutory 
determination of a continuing threat to public safe-
ty.”  (Id. at p. 1214.)  The nature of the crime com-
mitted some 31 years ago is relevant to his current 
dangerousness only if there is evidence that it is a 
valid predictor of the risk he currently would pre-
sent were he released.  (See e.g., In re Stoneroad 
(2013) 215 Cal.App.4th 596, 621; In re Burdan 
(2008) 169 Cal.App.4th 18, 36 [“[W]here the circum-
stances of the commitment offense are used to jus-
tify the denial of parole, ‘the relevant inquiry is 
whether the circumstances of the commitment 
offense, when considered in light of other facts in 
the record, are such that they continue to be predic-
tive of current dangerousness many years after 
commission of the offense.’ ”], citing In re Shaputis 
(2008) 44 Cal.4th 1241,1254-1255 (Shaputis I).) 

The Shaputis II court explained that although 
there is a subjective aspect to insight, the court’s 
role is an objective one—insuring that the Gover-
nor’s public safety analysis is based on a modi-
cum of evidence, “not mere guess-
work.”  (Shaputis II, supra, 53 Cal.4th at p. 219.)  
Shaputis I provides a useful paradigm to follow, 
illustrating how to objectively review evidence of 
a subjective phenomenon such as insight.  Shapu-
tis murdered his 
wife.  (Shaputis I, 
supra, 44 Cal.4th 
at pp. 1246-
1247.)  Despite 
his admission 
that he had been 
wrong in doing so 
and his expres-
sions of remorse, 
there was objec-
tive evidence of 
his lack of insight.  

Words Uncaged 
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Shaputis insisted that the shooting was acci-
dental, but the characteristics of the murder 
weapon were such that it could not have been 
fired accidentally (id. at p. 1248), and he mini-
mized his responsibility for his lengthy history of 
domestic violence (id. at p. 1260). 

   In its review of the record, the Court of Appeal 
found there was considerable evidence that Glassman 
had insight into his past behavior - in testimony be-
fore the Board, in his psychological assessments, and 
in introspective writings.  In Glassman’s FAD report 
from 2014, the psychologist found that 
“Mr. Glassman appears to have gained appropriate 
insight into himself and into his actions at the time of 
the commitment offense.”    

   In Glassman’s 2015 FAD report, the doctor again 
found no evidence of insight problems. 

In his 2015 subsequent risk assessment Dr. 
Brynjulfsen agreed that Glassman’s overall risk of 
future violence was low.  Regarding insight, he 
wrote:  “On the whole, it is this writer’s opinion 
that Mr. Glassman currently evidenced discerni-
ble elements of insight into his life offense.  He 
accepted culpability and generally did not appear 
to trivialize, minimize his responsibility, or exter-
nalize blame.  He was able to list and discuss 
many plausible external and internal contributing 
factors.  He was aware of some ways other peo-
ple were likely impacted by his crime.  He did not 
question the degree to which his life sentence 
was fair to him.” 

   Specifically, the Court observed that the Board had 
found Glassman had met the prior expressed con-
cerns of the Governor. 

Finally, the Board found that although Glassman 
initially was immature and failed to appreciate 
the risk and consequences of his actions, he had 
matured and been rehabilitated.  He demon-
strated remorse and full acceptance of respon-
sibility for what he had done.  He had positively 
addressed and corrected the issues raised by 
the Governor when overturning the Board’s pri-
or finding of suitability, participating in exten-
sive substance abuse-related activities.  

   But in analyzing the record, the Court found no 
evidence pointing to a lack of insight. 

 The Governor is not bound by Glassman’s 
statements, the psychologists’ opinions, or the 
Board’s decision.  (In re Lawrence, supra, 44 
Cal.4th at p. 1204 [“the Governor undertakes an 
independent, de novo review,” which may adopt 
a more stringent or cautious standard].)  None-
theless, his decision must be based on “some evi-
dence” in the record.  (Ibid.; see also In re 
Denham (2012) 211 Cal.App.4th 702, 716 [the 
parole authority’s refusal to accept evidence 
demonstrating understanding and remorse is in-
sufficient to conclude that the inmate lacks in-
sight or that he remains a danger].)  Moreover, as 
this court has previously stated, evidence of lack 
of insight must show a material deficiency in an 
inmate’s understanding and acceptance of re-
sponsibility for 
the crime.  (In re 
Hunter (2012) 
205 Cal.App.4th 
1529, 1542.)  
There must be a 
connection be-
tween an alleged 
lack of insight 
and the assessment that the inmate is dangerous.  
(In re Morganti (2012) 204 Cal.App.4th 904, 925.)   

 Here, the Governor failed to point to any 
evidence that Glassman lacks insight.  The Gover-
nor’s opinion identifies no evidence analogous to 
the evidence in Shaputis I demonstrating a lack of 
insight.  His decision merely states that Glassman 
“must do more” to account for the extreme na-
ture of his crime.  But the courts have recognized 
that it is nearly impossible to “fully comprehend 
the myriad circumstances, feelings, and current 
and historical forces that motivate conduct, let 
alone past misconduct.”  (In re Ryner (2011) 196 
Cal.App.4th 533, 548.)  Articulating “the complex-
ity and consequences of past misconduct and 
aton[ing] for it to the satisfaction of everyone” 
may also be impossible.  (Ibid.)  Here the heinous 
crime was committed by a juvenile; it may be  
impossible to understand the offense rationally 
because it was conceived of, agreed to, and exe-
cuted by an immature mind.  (See Pen. Code, 
§ 4801, subd. (c); see also Miller v. Alabama 
(2012) 567 U.S. 460 [discussing evidence of juve-
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nile’s diminished responsibility and superior po-
tential for reform, as compared with adults].)  
Glassman’s explanations may never provide a 
satisfying understanding of the psychological fac-
tors that prompted him to commit the crime, but 
that is not the test.  Because the Governor points 
to no evidence supporting a finding that Glass-
man lacks insight, much less to evidence con-
necting any lack of insight to a heightened assess-
ment of dangerousness, there is no basis to find 
him unsuitable for parole. 

   The California Attorney General relied on anoth-
er case where the Governor succeeded in a rever-
sal based on lack of insight.  But here the absence 
of such evidence, when contrasted with the exist-
ence of such evidence in the other case, only 
drove the point home more for Glassman. 

The Attorney General primarily relies on In re Le-
Blanc (2014) 226 Cal.App.4th 452 to support the 
Governor’s decision.  In LeBlanc, Division One of 
this court upheld the Governor’s decision revers-
ing a grant of parole because the petitioner did 
not provide an adequate explanation of his crime.  
(Id. at p. 457.)  LeBlanc regularly abused his part-
ner, Williams, and murdered her older child.  (Id. 
at p. 453.)  Apparently LeBlanc understood the 
psychological dynamics resulting in his terrorizing 
Williams, but he offered no explanation for mur-
dering her two-year-old son.  (Id. at p. 457.)  He 
viewed the child’s murder as “an extension of the 
domestic violence he directed against Williams,” 
rather than a distinct, murderous rage towards 
the child, exacerbated by alcohol.  (Id. at pp. 457-
458.)  Furthermore, discrepancies between what 
he told the psychologist and the Board evidenced 
his failure to have internalized the limited insight 
he professed.  (Id. at p. 458, fn. 2.)  Finally, the 
psychologist who prepared LeBlanc’s risk assess-
ment noted that LeBlanc “ ‘continue[d] to struggle 
with managing his anger in a constructive man-
ner.’ ”  (Id. at p. 458.)  Thus, rather than support 
the Governor’s decision, the contrast between the 
evidence presented in LeBlanc and the absence of 
such evidence here underscores the reason for 
which the finding of Glassman’s unsuitability can-
not be sustained.   

 

CONCLUSION 

For the reasons explained above, the Gover-
nor’s decision denying parole is reversed; 
the Board’s decision that Glassman is suita-
ble for parole is hereby reinstated. 

 

GOVERNOR REVERSED FOR LACK OF “SOME EVI-
DENCE” 

In re Dwayne Reynolds 

CA1(2); A146227 
February 24, 2017 

 

   Dwayne Reynolds was sentenced to 26-life for a 
1990 murder.  He became eligible for parole in 2007, 
but was not granted parole by the Board until June 
12, 2014.  The Governor reversed the Board’s grant of 
parole on October 31, 2014. 

    The Court of Appeal held that the Governor’s 
reversal of the grant of parole was unsupported by 
“some evidence” and was therefore arbitrary and un-
reasonable.  The Court further held that because 
Reynolds was deprived of his constitutional right to 
due process, he was entitled to immediate release 
from prison.  Reynolds has since paroled. 

  Reynolds presented with an exemplary in-prison rec-
ord at San Quentin. 

As noted by the deputy commissioner at the 2014 
parole hearing, Reynolds’s performance during the 
26 years he has served in prison has been 
“exemplary.”  He has taken “every possible oppor-
tunity to engage in self-help,” and has never re-
ceived even a minor disciplinary report.  Since his 
last parole hearing in 2011, Reynolds participated 
in 39 self-help and educational programs and be-
came a certified alcohol and drug abuse counselor.  
Many of the programs he participated in—such as 
the Restorative Justice program, the Addiction Re-
covery Counsel 
program and, par-
ticularly, the certi-
fication program of 
the California Asso-
ciation of Alcohol 
and Drug Abuse 
Counselors 
(CAADAC), which 
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requires 4,000 hours of training  —are lengthy and 
demanding.  Reynolds has also received over 80 
laudatory chronos from prison staff, prison chap-
lains, representatives of Patten University and oth-
er in-prison educational programs, and many direc-
tors and facilitators of programs focusing on anger 
management, impulse control training, substance 
abuse, and forms of self-examination designed to 
develop behavioral changes conducive to success-
ful reintegration into society.  The Board panel was 
particularly impressed by a laudatory chrono from 
a prison official who had interacted with Reynolds 
for more than a decade as a correctional counselor, 
facility captain and ultimately an associate warden 
of San Quentin Prison.   

   Reynolds came with high recommendations 
from staff. 

 A remarkably great number of community 
based professionals who worked with Reyn-
olds in a variety of San Quentin programs sent 
letters to the Board attesting to his suitability 
for release and enormous capacity and desire 
to be of service to others after release from 
prison.  The letter from Rochelle Edwards, di-
rector of the Restorative Justice program at 
San Quentin, who worked with Reynolds for a 
decade, is typi-
cal of scores of 
letters to the 
Board in Reyn-
olds’s behalf.  
The purpose of 
Edwards’s pro-
gram “is to help 
offenders hold 
themselves ac-
countable for 
their crimes 
and understand 
the impact their 
actions have had on their victims.”  Reynolds 
assisted her as the “steward” of an advanced 
program he “envisioned and implemented” 
which helped inmates “do the internal work of 
healing their lives so they can live a life free of 
violence and crime.”  Edwards’s letter to the 
Board stated that she had “witnessed first-

hand [Reynolds’s] transformation and healing 
over the last 6 years.  He came into my group 
wanting to gain more insight into himself, his 
crime, and if possible, to create an opportunity 
to reconcile with the surviving victims of his 
crime,” and actually had the opportunity to 
meet with a relative connected to his victim, 
Timothy Fitting.  Edwards stated that over the 
years, “Reynolds has greatly increased his 
emotional intelligence.  He is able to identify, 
understand and express himself in healthy 
ways and resolve conflict successfully.  
[Reynolds] is an inspiration and role model for 
others and is respected greatly in the prison 
community by both prisoners and staff alike.”  
Edwards expressed confidence Reynolds “will 
be a contributing member to society once re-
leased,” and the staff of her program “hope to 
be able to work with Reynolds once he paroles 
employing him to facilitate VOEG [Victim 
Offender Education Group] classes for other 
parolees and at-risk youth.”   

   Reynolds also had unremitting positive reports 
from FAD psychologists, with LOW risk ratings over 
the years.  There was only one qualifying comment in 
all those years, which the Board found was overrid-
den by all the positive factors, but which the Gover-
nor took as gospel and found to override all other 
positive factors in Reynolds’ 26 year prison history.  
Moreover, this comment was in regards to an immu-
table fact of the crime, which would never change – 
and, arguably, therefore, neither would the Gover-
nor’s decision ever change. 

The panel was, however, concerned about a 
comment made by Dr. Venard in his 2011 as-
sessment.  After commending Reynolds for his 
“exceptional work history,” “complete lack of 
any disciplinary write-ups,” his recognition of 
“many of the underlying factors contributing to 
past drug use,” and the “obvious commitment 
to sobriety that characterizes his prison-based 
history,” Dr. Venard felt there was a “remaining 
question about the specific emotional factors 
that triggered past substance abuse.”  Pointing 
out that although Reynolds identified chronic 
insecurity as a factor contributing to his drug 
use, “there is no documentation or self-report 
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of any additional or more specific/situational 
factors that might have shaped this use histo-
ry.  In light of his apparently spontaneous deci-
sion to use cocaine as opposed to follow 
through with the prosocial supports/training 
plan he had already developed, it does seem 
clinically valid to suggest that some additional 
emotional factors (i.e., boredom, depression, 
or some as yet unidentified issue) might have 
contributed to the drug use episodes he de-
scribed as binge type occurrences.”   

    Notwithstanding that this was from a 2011 FAD re-
port, which was presumptively superseded by the 
2014 FAD, the Governor used this sole comment as the 
total reason to reverse the Board.  The Court of Appeal 
discussed this at length, and found that the record was 
far more supportive of parole, and there was no evi-
dence that Reynolds was currently unsuitable. 

   The Court first noted how the DA parlayed this com-
ment in his argument to the Board. 

“ ‘When asked to discuss the factors shaping this 
event, Reynolds identified his drug use on that 
night and the accompanying cognitive/problem-

solving distortions as relevant issues.  As noted 
above, he has identified some of the general fac-
tors shaping his drug use, but he has not yet spe-
cifically discussed why he had elected to return to 
drug use [on that] night with a man he had not 
seen in many years. . . .’  ‘Given the similarity be-
tween the life crime and the previously noted drug
-fueled argument resulting in an assault charge in 
1983, it also seems relevant to suggest Reynolds 
work to identify the underlying triggers to anger 
aggressiveness that appear to have been associat-
ed with some (but not all) incidents of drug use.  
Specifically, he has said that each act of violence 
involved a conflict with a person he felt close to in 
some manner.  Nevertheless, Reynolds has not yet 
identified any of the emotional cognitive factors 
shaping these incidents.’ ”  The district attorney 
argued that this concern of Dr. Venard has not 
been “addressed in the hearing today or in the 
Subsequent Risk Assessment prepared for this 
hearing.  So while there are many things in the 
positive column, the extremely critical issues as to 
what led him to such extreme behavior . . . have 
not been sufficiently addressed to ensure the Pan-
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el that once he’s outside, gets a job, has some 
money in his pocket, that if that’s his true reason, 
it’s not going to happen again.”   

   In granting parole, the Presiding Commissioner was 
very clear how the factors were weighed. 

After a recess, at which the Board panel deliberat-
ed, Presiding Commissioner Turner told Reynolds 
that “the Panel’s decision must be based upon evi-
dence in the record of your current dangerous-
ness,” and that after reviewing “the entire written 
record before us including your Central File, which 
is on computer, the Comprehensive Risk Assess-
ment, the Subsequent Risk Assessment, the previ-
ous hearing transcripts, the written responses 
from the public, as well as the testimony present-
ed at the hearing today . . . this Panel finds you 
suitable for release.”   

The Presiding Commissioner acknowledged the 
brutality and senselessness of Reynolds’s 
“horrendous” crime and that it may never “be re-
ally understood why you made those choices” but 
also pointed out that “we have to consider that 
you’ve taken responsibility for this crime.  You did-
n’t minimize it.  You didn’t try to deflect or blame 
anything else, drugs or anything else.”  He went 
on to explain that the panel felt Reynolds’s re-
morse was sincere, that he has “an understanding 
at least to the degree that you can of the impact 
this has had on the victim’s family,” that he did 
not have an extensive criminal history, and that 
his institutional behavior had always been exem-
plary.  Reynolds received no disciplinary write-ups 

during his impris-
onment, “had a 
lot of support and 
laudatory 
chronos from 
staff basically in-
dicating that you 
were a responsi-
ble, mature, like-
able person,” and 
he committed his 
crime at a time 
when there was 
stress in his life 
and he was ad-

dicted to drugs.  

 The Presiding Commissioner stated that the panel 
was particularly impressed with Reynolds’s high lev-
el of involvement in “meaningful self-help program-
ming and therapy and groups pretty much your en-
tire prison incarceration.  Since your last hearing in 
2011 you have completed 39 additional self-help 
groups and been trained as a drug and alcohol 
counselor and you’ve been offered a job in that are-
na when you get out of prison in the transitional 
program that you’re going to parole to.  And so it 
does indicate to this Panel that you do have a better 
understanding, not only a personal experience of 
drugs and the impact of drugs, but the textbook un-
derstanding as well, that you’ve invested a lot in 
that CAADAC, and that you’ve taken it seriously and 
that the folks that have worked with you in that en-
deavor who believe that you will make a good coun-
selor and that you’ll be able to give back and help 
others.”   

 As earlier noted, the panel paid particular atten-
tion to the comprehensive and subsequent risk as-
sessments of the doctors who met with and evalu-
ated Reynolds after his last parole hearing, all of 
which showed Reynolds had a low risk of reoffend-
ing.  As the Presiding Commissioner observed, the 
latest risk assessment “indicates that you do take 
full responsibility, that you understand your motiva-
tions behind the murder, and that the true intent 
was your desire to escape detection from theft of 
the computer and primarily to avoid what you de-
scribed as the unbearable thought of Fitting’s dis-
covery that you . . . were a thief and a drug addict.  
And you go on to explain some other contributing 
factors, your self-esteem issues, your stuttering, 
your need to fit in, you’re taking the drugs to help 
you communicate better, and some of those other 
issues that you’ve noted.”  The panel felt Reynolds 
had examined and explained his “emotional connec-
tion to your crime and to your past criminal histo-
ry,” and that he had satisfactorily answered “the 
concerns that one of the doctors expressed” in an 
earlier risk assessment the Board considered at 
Reynolds’s last parole hearing.  

 Finally, the Board placed weight on the facts 
that Reynolds did not exhibit assaultive behavior 
as a juvenile, did not have a long criminal history, 

Words Uncaged 
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and his advanced age, all of which indicated a low 
risk of recidivism.  The panel was also influenced 
by Reynolds’s sensible parole plan, which was 
based on employment as an intake and screening 
officer for a drug and alcohol abuse recovery pro-
gram in Berkeley, which the panel felt would also 
provide “less chance of reoffending.”   

 

   The Deputy Commissioner added an important coda 
– namely that the Panel had looked for a “nexus,” but 
was unable to find one. 

Asked if he had anything else to add, Deputy 
Commissioner Sellwood echoed the views of the 
Presiding Commissioner adding only that the 
panel had tried “to find a nexus between some 
evidence and a current unreasonable risk to pub-
lic safety . . . but were not able  to find that nex-
us.”   

   In its analysis, the Court relied on the Lawrence 
“nexus” requirement. 

The nexus to current dangerousness is critical.  
“Lawrence and Shaputis I ‘clarified that in evalu-
ating a parole-suitability determination by either 
the Board or the Governor, a reviewing court 
focuses upon “some evidence” supporting the 
core statutory determination that a prisoner re-
mains a current threat to public safety—not 
merely “some evidence” supporting the Board’s 
or the Governor’s characterization of facts con-
tained in the record.’  ([In re] Prather [(2010)] 50 
Cal.4th [238,] 251–252.)”  (Stoneroad, supra, 
215 Cal.App.4th at p. 615.)  “ ‘It is not the exist-
ence or nonexistence of suitability or unsuitabil-

ity factors that forms the crux of the parole deci-
sion; the significant circumstance is how those 
factors interrelate to support a conclusion of cur-
rent dangerousness to the public.’  (Lawrence, 
supra, 44 Cal.4th at p. 1212, italics added.)  The 
Board ‘must determine whether a particular fact 
is probative of the central issue of current dan-
gerousness when considered in light of the full 
record.’  (Prather, . . . at p. 255, italics add-
ed.)”  (Young, supra, 204 Cal.App.4th at p. 303.)  
“ ‘[T]he proper articulation of the standard of 
review is whether there exists “some evidence” 
demonstrating that an inmate poses a current 
threat to public safety, rather than merely some 
evidence suggesting the existence of a statutory 
factor of unsuitability.  (Lawrence, . . . supra, 44 
Cal.4th at p. 1191.)’  (Prather, . . . at pp. 251–
252.)”  (Shaputis II, supra, 53 Cal.4th at p. 209.)  

   Significantly, the Court found that the Governor con-
ceded that Reynolds ran afoul of none of the regulatory 
factors of unsuitability, and met all the factors for suita-
bility. 

The Governor’s written decision does not refer 
to any of the regulative factors indicative of 
suitability for release on parole or unsuitability 
for release (other than the gravity of the com-
mitment offense), but his silence seemingly in-
dicates an acknowledgment that all of the ap-
plicable factors indicating suitability apply to 
Reynolds and none of those indicative of un-
suitability—save the gravity of his commitment 
offense —are applicable to him.  Apparently 
conceding that Reynolds demonstrates all of 
the qualities Board regulations deem indicative 
an inmate is suitable for release, the Governor 
focuses on a paragraph in Dr. Venard’s 2011 
risk assessment as a basis for concluding that, 
“[g]iven the severity of this murder,” Reynolds 
remains a security risk and is unsuitable for re-
lease, “until [he] can better explain his decision 
to murder Fitting and the extreme violence he 
used when doing so.”   

  The Court found the Governor was overly concerned 
with the “egregiousness” of the crime. 

We are concerned with the Governor’s preoccu-
pation with the “egregiousness” of Reynolds’s 
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homicide—which is immutable and cannot alone 
support the denial of parole (Lawrence, supra, 44 
Cal.4th at pp. 1226-1227)—and the little weight 
he placed upon the statutory and regulatory fac-
tors concerning parole suitability (Pen. Code, 
§ 3041, et seq., Regs., § 2230 et seq.), which the 
Supreme Court has repeatedly said must all be 
duly considered (see, e.g., Shaputis II, supra, 53 
Cal.4th at p. 210; In re Rosenkrantz, supra, 29 
Cal.4th at p. 677; see also Lawrence, at pp. 1204, 
1219; Shaputis I, supra, 44 Cal.4th at pp. 1260-
1261).  There is, however, another factor.   

   But the sockdolager was the Governor’s reliance on 
“stale evidence.” 

We feel compelled to reverse the Governor’s de-
cision because his crucial determinations—that 
Reynolds has not developed an adequate under-
standing of the triggers associated with some of 
his incidents of drug use, and he must “better ex-
plain his decision to murder [the victim]”—is 
based on stale evidence.  The Governor has arbi-
trarily ignored pertinent evidence that is more 

recent and more probative than that he relied 
upon.  

   The Court proceeded to back its “stale evidence” 
ruling with citations to precedent. 

Preliminarily, it deserves to be emphasized that 
ordinarily “the most recent evidence as to the in-
mate’s level of insight will be particularly proba-
tive on the question of the inmate’s present dan-
gerousness,” because “[u]sually the record that 
develops over successive parole hearings has com-
ponents of the same kind:  [California Department 
of Corrections and Rehabilitation] reports, psycho-
logical evaluations, and the inmate’s statements 
at the hearings.  In such cases, the Board or the 
Governor may not arbitrarily dismiss more recent 
evidence in favor of older records when assessing 
the inmate’s current dangerousness.”  (Shaputis II, 
supra, 53 Cal.4th at p. 211.)   

 The situation in Lawrence, supra, 44 Cal.4th 
1181, in which the Governor’s reversal of a Board 
decision to grant parole was reversed, is instructive 
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on the need to look to the most recent evidence of 
suitability.  In that case the Governor concluded the 
petitioner continued to pose a threat to public safety 
because she was not remorseful and continued to 
attempt to justify the victim’s murder, relying on 
statements the petitioner made at Board hearings in 
2002 and 2005.  In doing so the Governor ignored 
subsequent psychological assessments and tran-
scripts of suitability hearings that were before the 
Board demonstrating that the petitioner 
“consistently, repeatedly, and articulately has ex-
pressed deep remorse for her crime.”  (Id. at pp. 
1222-1223.)  Suggesting that the petitioner in Law-
rence had serious psychiatric problems and that her 
release would also pose an unreasonable risk of dan-
ger to the public, the Governor also recited “negative 
language found in several early psychiatric evalua-
tions” that were undermined by the positive psycho-
logical assessments of petitioner in subsequent eval-
uations years later.  The Supreme Court reversed the 
Governor’s decision because “the positive psycholog-
ical assessments of the petitioner . . . undermined 
the evidentiary value of these dated reports setting 
forth stale psychological assessments.”  (Id. at pp. 
1223-1224.) 

 The opinions in Shaputis I and Lawrence are 
not alone in condemning the use by the Board or 
Governor of stale psychological assessments.  
(See, e.g., In re Gaul (2009) 170 Cal.App.4th 20, 38 
[Board’s assessment of petitioner’s mental state 
“irretrievably flawed by its reliance on a dated 
1997 psychological report” which was undermined 
by subsequent evaluations strongly supporting 
release], disapproved on another ground in Pra-
ther, supra, 50 Cal.4th at p. 252; In re Aguilar 
(2008) 168 Cal.App.4th 1479, 1490 [“Where, as 
here, a stale negative psychological evaluation is 
superseded by subsequent positive evaluations, 
the previous negative evaluation does not consti-

tute evidence that the inmate poses a current 
danger to the public”].) 

   Ultimately, the Court concluded that the law fa-
vored the Board’s decision, but not the Governor’s. 

The paramount inquiry is whether the inmate re-
mains a threat to public safety.  There is in this case 
no evidence of such a threat, and it cannot be es-
tablished solely on the basis of the egregiousness of 
the life crime.  As has been authoritatively stated, 
“the statutory and regulatory mandate to normally 
grant parole to life prisoners who have committed 
murder means that, particularly after these prison-
ers have served their suggested base terms [which 
is the case here], the underlying circumstances of 
the commitment offense alone rarely will provide a 
valid basis for denying parole when [as is also the 
case here] there is strong evidence of rehabilitation 
and no other evidence of current dangerous-
ness.”  (Lawrence, supra, 44 Cal.4th at p. 1211.) 

 As we have said, the Board found Reynolds’s 
record exhibited all of the applicable factors 
listed in Board regulations as indicative an inmate 
is suitable for release on parole. During a quarter 
of a century of incarceration Reynolds has never 
received a single rule violation report or a single 
counseling chrono, which is highly unusual.  Reyn-
olds has denied any use of alcohol or drugs while 
in prison and there is no indication of any such 
use.  Reynolds’s involvement in self-help pro-
gramming, which has always been extremely 
high, became even more intense after he was last 
denied a release date.  Dr. Hayward observed 
that Reynolds accepts that he is an addict and will 
always need the support of 12-step meetings and 
therefore practices the 12 steps rigorously, so 
that “every day he takes a personal inventory of 
his speech and behavior and apologizes when he 
is wrong.”  Reynolds represented to the psycholo-
gists who have evaluated him “that he has 
learned to effectively listen to others without 
criticizing and also to identify and process his 
feelings and talk about them.  He observed that 
he is able to resolve nearly all problem situations 
with verbal communication,” and “remains calm 
with meditation and deep breathing in addition 
to practicing his Muslim faith including his five 
daily prayers.”  The multitude of laudatory 
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chronos and other letters to the Board from pris-
on and programming staff, prison officials, correc-
tional counselors, chaplains, and many others 
who have known and worked with Reynolds for 
years strongly support Reynolds’s self-
assessment.  

 The views expressed by the Board panel at 
the parole hearing are also instructive.  It is diffi-
cult to imagine many panels have granted a pa-
role release date more enthusiastically than this 
one, which is a measure of the strength of Reyn-
olds’s application.  

 As we have said, the only regulatory factor 
indicative Reynolds is unsuitable for release on 
parole for which there is evidence in the record, 
is the gravity of his commitment offense, which 
the Governor rightly described as “heinous.”  
However, as we pointed out, the circumstances 
of the commitment offense, which are immuta-
ble, rarely provide a valid basis for denying pa-
role (Lawrence, supra, 44 Cal.4th at p. 1211) par-
ticularly where, as in this case, all of the other 
factors indicative of suitability for release apply, 
and none of the applicable factors indicative an 
inmate is unsuitable for release are present.  In 
light of Reynolds’s extraordinarily high participa-
tion in programming and other rehabilitative 
efforts, most of which focused on his past drug 
abuse and the prevention of relapse, his exem-
plary institutional history, the depth of his self-
examination and insight into the causes of his 
criminal act, his expressions of remorse, his real-
istic parole plans, the positive nature of his 
planned employment as a drug counselor, the 
unprecedented number of favorable institution-
al reports justifying parole, Reynolds’s advanced 
age, the fact that he has served more time in 
prison than his adjusted base term, his positive 
clinical assessments, his scores on the PCL-R and 
HCR-20, which place him in the low risk category 
for violent recidivism, as well as the favorable 
discretionary decision of the Board, we believe 
the gravity of Reynolds’s commitment offense 
has no predictive value as to his current threat 
to public safety, and thus provides no support 
for the Governor’s conclusion that Reynolds is 
unsuitable for parole at the present time.  

DISPOSITION 

The petition for writ of habeas 
corpus is granted.  The Governor is 
hereby ordered to vacate his deci-
sion of October 31, 2014, which 
reversed the Board’s June 12, 2014 
grant of parole.  The Board’s June 
2014 grant of parole is reinstated, 
the denial of parole on November 
6, 2016 is vacated (In re Copley, su-
pra, 196 Cal.App.4th at p. 437), and 
the Board is directed to conduct its 
usual proceedings for a release on 
parole.  (See In re Lira (2014) 58 
Cal.4th 573, 582.)  In the interests of justice, this 
opinion is made final as to this court seven days 
from the date of filing.  (Cal. Rules of Court, rule 
8.387(b)(3)(A).)  

   The court made its decision final in 7 days.  Reynolds 
was released onto parole. 

 
 

GOVERNOR’S REVERSAL SUSTAINED; RELIANCE 
ON CONFIDENTIAL INFORMATION IS AP-

PROVED 

In re Salvador Buenrostro 

CA2(7); B264275 
February 28, 2017 

 

   Salvador Buenrostro is serving 15-life for a 1984 sec-
ond degree murder.  In March 2014, the Board found 
him suitable, but in July 2014, the Governor reversed 
the Board’s decision.  In March 2015, the Los Angeles 
Superior Court denied Buenrostro’s habeas petition. 

    In a new petition in the Court of Appeal, Buenrostro 
challenged the Governor’s reliance on a 2010 confi-
dential memorandum containing information which 
was not disclosed to Buenrostro prior to the parole 
hearing or the Governor’s decision.  The Court con-
cluded that CDC and the BPH followed existing rules 
pertaining to confidential information.  It further 
found that the use of the confidential information at 
Buenrostro’s parole hearing did not violate due pro-
cess and that that information, in conjunction with 
evidence of his significant criminal history, was suffi-
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cient to support the Governor’s reversal. 

   This was the Governor’s second reversal.  In its most 
recent hearing, the Board addressed the concerns 
raised by the Governor in his reversal of the Board’s 
2012 parole grant.  The Board found that in the inter-
vening year, Buenrostro had continued with self-
improvement programs, had earned laudatory chronos 
and had taken substance abuse programming which 
provided him with a good relapse prevention plan.   

   As to the “confidential information” relied upon by 
the Governor in denying parole in 2012, the Board stat-
ed that it had considered all 1300 pages of confidential 
information in his file and found it contained reliable 
information clearing Buenrostro of their former con-
cerns.  Specifically, the Board concluded there was 
nothing in the confidential “memos that we reviewed 
that in our minds would deem you unsuitable at this 
time.” 

    As part of the hearing, the Board conducted a 
closed session in which it reviewed the confidential 
memorandum from 2010, as well as other materials in 
petitioner’s confidential file.  The Board noted as part of 
that review that the information therein was deemed 
reliable by the institution under the criteria set forth in 
title 15 of the California Code of Regulations, section 
3321, subdivision (c)(1), (3) and (4). 

   The Governor grounded his denial on the brutal na-
ture of the crime and on confidential information in 
Buenrostro’s central file that showed he retained a pro-
pensity to commit new criminal acts as recently as 
2010. 

In light of his long and particularly violent 
criminal history, this information—deemed 
reliable by [prison staff] —gives me pause. 

   The Governor lamented that the hearing panel found 
the 2010 confidential report unreliable because Buen-

rostro was not disciplined and because there was no 
follow-up investigation.  But the Governor was per-
suaded, based on Buenrostro’s long and serious rec-
ord, plus this confidential information — that he was 
currently unsuitable for parole. 

   The Superior Court had sided with the Governor, 
based on the “some evidence” standard.  It also had 
rejected Buenrostro’s claim he didn’t have access to 
this information in his file.  

The court stated that it had reviewed the 2010 
confidential information on which the Governor 
relied, and found “it is some evidence of Petition-
er’s current dangerousness.  The confidential 
memorandum meets the institutional standards of 
reliability.  (. . . § 3321, subd. (c).)  Courts must up-
hold the CDCR’s interpretation of whether confi-
dential information is reliable unless that determi-
nation is arbitrary, capricious, unreasonable, or an 
abuse of discretion.  (In re Villa (2013) 214 
Cal.App.4th 954, 969.)  Having reviewed the confi-
dential information, the Court finds there is no 
evidence that the determination was arbitrary, 
capricious, unreasonable, or an abuse of discre-
tion.  The mere fact that the information did not 
result in disciplinary action does not mean the in-
formation was not reliable. ... 

 The court also considered petitioner’s claim 
that his due process rights were violated by the 
denial of access to the confidential information.  
The court concluded that petitioner was aware of 
the 2010 confidential memorandum prior to the 
Governor’s first reversal.   “Any arguments regard-
ing the Governor’s first reversal have already been 
addressed by this Court in connection with Peti-
tioner’s previous writ of habeas corpus . . . and are 
moot.” 

 Alternatively, petitioner claimed he was not 
provided disclosure of the confidential memoran-
dum in redacted form, thus violating section 3321, 
subdivision (b)(3)(B).  As to the second claim, the 
court found “there is no indication that Petitioner 
complied with section 2247 . . . by ‘complying with 
department procedures for review of the docu-
ments . . . at least 10 days before the week of the 
[parole] hearing’ or filing an appeal if ‘dissatisfied 
with the disclosure.’  Thus, Petitioner has not ex-
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hausted administrative remedies before seeking ju-
dicial relief by petition for writ of habeas corpus.  
[Citations.]  The exhaustion requirement is jurisdic-
tional and ‘ensures “the use of administrative agen-
cy expertise and capability to order and monitor 
corrective measures.”  [Citation.]’  [Citation.]  [¶]  In 
light of the foregoing, [the court concluded,] there is 
no evidence to support Petitioner’s argument that 
his due process rights were violated.  With respect 
to all of his claims, Petitioner has not stated a prima 
facie case for relief, and therefore his claims may be 
summarily denied.  [Citation.]” 

   The Court of Appeal first disagreed with the Superior 
Court’s summary denial of relief based on mootness. 

In his habeas corpus petition before this court, 
petitioner raises the same due process claims.  
We agree with the superior court that any 
claims with respect to the prior parole suitabil-
ity hearing and the Gov-
ernor’s first reversal are 
moot.  (See In re Scott 
(2004) 119 Cal.App.4th 
871, 877, fn. 1; see also 
In re J.G. (2008) 159 
Cal.App.4th 1056, 1062.)  
We disagree, however, 
with the superior court’s 
conclusion that petition-
er is barred from chal-
lenging the new parole denial because his prior 
habeas petition requested review of confiden-
tial material “from 2009 and 2010” considered 
by the Governor at that time.  While petitioner 
knew in very general terms that there was con-
fidential information in his file reviewed by the 
Board and Governor prior to the initial habeas 
petition, he did not know about a specific 
memorandum from 2010 until it was expressly 
relied upon by the Governor as the ground for 
the most recent denial.  Petitioner is not 
barred from seeking relief related to the con-
sideration of this specific information as part of 
a new habeas petition. 

    The Court of Appeal also rejected the Superior 
Court’s summary denial of relief based on failure to ex-
haust administrative remedies. 

Section 2247 establishes a procedure by which a 
prisoner can seek to review “nonconfidential doc-
uments” in the prisoner’s CDCR central file prior to 
a parole hearing. The trial court concluded that 
petitioner was required to follow this procedure 
to obtain the confidential memorandum and his 
failure to do so precluded further review.  The 
plain language of section 2247 does not require 
exhaustion of internal administrative procedures 
at the prison before a prisoner may bring a habeas 
petition to challenge the use of confidential docu-
ments at a parole hearing. 

 “The rules of statutory construction also gov-
ern our interpretation of regulations promulgat-
ed by administrative agencies.  [Citation.]  We 
give the regulatory language its plain, com-
monsense meaning.  If possible, we must accord 
meaning to every word and phrase in the regula-
tion, and we must read regulations as a whole so 

that all of the parts are 
given effect. 
[Citation.]”  (Butts v. 
Board of Trustees of Cali-
fornia State University 
(2014) 225 Cal.App.4th 
825, 835.)  The regulation 
on its face applies only to 
nonconfidential docu-
ments.  Had the CDCR in-

tended the regulation to apply to the entirety of 
the inmate’s central file, it would have so provid-
ed.  Thus, we conclude there was no administra-
tive review process in place at the prison for peti-
tioner to exhaust prior to his parole hearing, at 
least with respect to confidential material.  Peti-
tioner is not barred by failure to exhaust adminis-
trative remedies from seeking release of the con-
fidential source materials as part of this habeas 
petition. 

   The Court then began it’s legal analysis of the cur-
rent petition before it.  It concluded that Due Process 
requires disclosure of confidential information relied 
upon by the board or Governor unless its disclosure 
poses undue risk of harm or threat to prison security.  
After a lengthy and exhaustive review of the legal his-
tory of this topic, the Court resolved that it would ad-
dress two of Buenrostro’s grounds: 
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(1) the Governor based his decision on confidential 
information that petitioner did not have a meaningful 
opportunity to address, and (2) the confidential infor-
mation did not constitute reliable evidence of current 
dangerousness to warrant denial of parole. 

   As to the first ground, the Court closely analyzed gov-
erning regulatory language.  This lengthy analysis is 
very informative for the many lifers who suffer 
“damage” from confidential file information that they 
cannot access.  Because this case is not published, CLN 
reports it in detail. 

We consider first petitioner’s due process chal-
lenge to the Governor’s reliance on confidential 
information withheld from him during the pa-
role hearing.  The controlling due 
process analysis was set forth in 
Jackson, which balances the gov-
ernmental interests against the 
private interests at stake.  More 
specifically, we consider (1) the 
nature of the private interest, (2) 
the risk of an erroneous depriva-
tion of that interest, (3) the digni-
tary interest at stake, and (4) the 
countervailing governmental inter-
est.  (See Jackson, supra, 43 Cal.3d 
at p. 511.) 

 Following the analysis used in Jackson, we 
first consider whether the regulations developed 
by the CDCR for parole hearings satisfy the re-
quirements for due process when these factors 
are properly weighed.  Here the CDCR’s regula-
tions provide that a parole decision may not be 
based on information not available to the in-
mate unless such “information has been desig-
nated confidential under the rules of the depart-
ment and is necessary to the decision.”  (§ 2235, 
italics added.)  Thus, the current regulations 
contemplate the use of confidential information 
provided it has been “designated” as confiden-
tial according to established rules used by the 
correctional department. 

 Section 2235 does not define what is meant by 
the “rules of the department,” and there is no 
other regulation that is part of the section govern-
ing parole hearings which defines how infor-

mation can be designated as confidential prior to 
a hearing.  However, the CDCR has adopted explic-
it rules with respect to what information can be 
designated as confidential as part of its discipli-
nary procedures, specifically in section 3321.  Nei-
ther side directed us to, nor could we find, any 
other CDCR rule setting forth the process by which 
information relating to an inmate may be deemed 
confidential by the CDCR and maintained in the 
CDCR’s files on an inmate.  While section 3321 re-
lates to prison discipline, it clearly can and has 
been applied to the maintenance of any confiden-
tial information in an inmate’s file which is gener-
ated during the inmate’s confinement.  Indeed, in 
their response to the petition, the People concede 

section 3321 should be followed to 
determine what information should be 
designated as “confidential” in rela-
tion to a parole hearing. 

 Section 2235’s provision that 
confidential information may be used 
in parole hearings, provided it has 
been designated confidential under 
the rules of section 3321, subdivision 
(a), comports with the requirements 
of due process for prisoners preparing 
for parole hearings as articulated by 
Prewitt and Jackson.  The regulation 

recognizes that an inmate seeking parole has a 
genuine anticipation of freedom which warrants 
some protection and that there must be safe-
guards against the erroneous deprivation of 
such freedom as a result of the use of unreliable 
information.  The regulation balances the in-
mate’s interest that the government not use 
unreliable or untested information from a jail 
informant, against the prison’s need to ensure 
that inmates who come forward with infor-
mation are protected from reprisal.  It does so 
by limiting and specifying the type of infor-
mation that may be designated as confidential 
to information that would jeopardize the safety 
and security of the institution or pose a larger 
security threat.  Only information that meets 
these institutional criteria may be withheld 
from a prisoner seeking parole. 

 Thus, we hold that in the context of a parole 
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hearing, due process is satisfied if, before using 
confidential information at a parole hearing, the 
institution complies with the designation process 
set forth in section 3321, subdivision (a), including 
ensuring that the only documents withheld as con-
fidential pose the security risks set forth in section 
3321, subdivision (a)(1) through (5).  At the hear-
ing, the Board need not conduct an in camera in-
terview of the informant, a procedure rejected by 
Jackson in the context of prison discipline proceed-
ings.  However, if the Board considers confidential 
information, it must make a record, written or oral, 
of any confidential information it reviews, so that a 
reviewing court knows what information was con-
sidered. 

 If the Board denies parole in whole or in 
part on the basis of confidential information, 
and a habeas petition is filed to 
challenge the parole decision, 
such findings must be submitted 
to the superior court, along with 
the confidential information, 
filed under seal, for in camera 
review, the procedure endorsed 
in Ochoa.  The court’s initial re-
view focuses on a determination 
whether the evidence supports 
the institution’s assertion of a 
need for confidentiality.  Be-
cause over-designation of material as confiden-
tial serves no administrative purpose and im-
pairs an inmate’s ability to present relevant 
information at a parole hearing, this initial 
analysis will evaluate the institution’s basis for 
deeming the information confidential in the 
first place.  In reviewing the confidential desig-
nation, the court must “give ‘considerable def-
erence to the determinations of prison admin-
istrators who, in the interest of security, regu-
late the relations between prisoners and the 
outside world.’  [Citation.]”  (In re Furnace 
(2010) 185 Cal.App.4th 649, 666.)  Review of 
the safety determination should be deferential.  
(See Ochoa, supra, 199 Cal.App.4th at p. 1283; 
see also Mendoza v. Miller (7th Cir. 1985) 779 
F.2d 1287, 1293.)  If a court finds there is in-
sufficient evidence to warrant the confidential 
designation even under this deferential stand-

ard, the petition must be granted, the infor-
mation ordered disclosed and the petitioner 
given an opportunity to respond to such infor-
mation at a new parole hearing.  While in most 
circumstances this review will take place after 
a parole decision has been made, we 
acknowledge that in some circumstances the 
inmate may seek habeas review of the confi-
dential designation prior to the parole hearing, 
a process approved in In re Muszalski, supra, 
52 Cal.App.3d 475 and by this court today. 

 In sum, considerations of due process allow 
the Board and Governor to consider confiden-
tial information from the CDCR when consider-
ing an inmate’s suitability for parole, provided 
the CDCR complies with the “rules of the de-
partment” in sections 2235 and 3321 for desig-

nating and handling confidential 
source materials. 

   The Court then parsed the distinction 
between disclosure and discipline 
standards in regards to Buenrostro’s 
procedural due process complaint.  It 
held that the Board and the Governor’s 
determination of reliability of confi-
dential information in a parole pro-
ceeding must comply with applicable 
prison regulations and must be sup-
ported by some evidence, but need not 

comply with prison regulations relating to discipline.  It 
summarized these potentially competing regulations. 

The instant writ petition raises a further ques-
tion about procedural due process in the parole 
hearing context when the Board or Governor 
bases a decision to deny parole on confidential 
information.  We again consider whether the 
regulations enacted by the CDCR meet the re-
quirements for due process in this regard.  The 
specific regulation enacted to govern these deci-
sions is section 2235, which provides that “[n]o 
decision shall be based upon information . . . 
designated confidential” unless it is “necessary 
to the decision” and “[t]he reliability of confi-
dential information to be used shall be estab-
lished to the satisfaction of the hearing panel.” 

 By contrast, the regulations governing prison 

Words Uncaged 



Volume 12 Number 8                           CALIFORNIA LIFER NEWSLETTER    #74    March / April  2017                                     

21 

 

discipline, specifically section 3321, contain more 
detailed rules as to when prison officials may rely 
on confidential information to impose discipline 
within the prison.  Section 3321, subdivision (b)(1), 
currently provides, “No decision shall be based 
upon information from a confidential source, un-
less other documentation corroborates infor-

mation from the source, or unless other circum-
stantial evidence surrounding the event and the 
documented reliability of the source satisfies the 
decision maker(s) that the information is true.”  
Subdivision (c) of the same regulation spells out 
that a “confidential source’s reliability may be es-
tablished” by one of six specific criteria, including 
prior truthful information from the same inform-
ant, that the information is self-incriminating, and 
that the source is the victim, among others. 

   The Court then proceeded to distinguish the two reg-
ulations. 

 While we acknowledge that Jackson found 
section 3321, subdivision (b)(1), to satisfy due pro-
cess for prison discipline decisions, we do not 
think due process mandates that the Board and 
the Governor follow that section’s requirements 
when confidential information is considered in a 
parole proceeding.  (Jackson, supra, 43 Cal.3d at p. 
515.)  There are several significant differences be-
tween the two proceedings and the underlying 
statutory and constitutional framework.  Signifi-
cantly, article V, section 8, subdivision (b) of the 
California Constitution grants to the Governor the 
ability to review a parole decision “subject to pro-
cedures provided by statute.  The Governor may 
only affirm, modify, or reverse the decision of the 
parole authority on the basis of the same factors 
which the parole authority is required to consid-
er.”  Thus the Governor must apply the same suit-

ability factors as the Board and, pursuant to Penal 
Code section 3041.2, subdivision (a), “when re-
viewing the board’s decision . . . shall review ma-
terials provided by the board.”  In determining 
suitability for parole, the California Code of Regu-
lations provides that the Board, and therefore the 
Governor, must consider “[a]ll relevant, reliable 
information” (§ 2402, subd. (b)) in evaluating 
whether “an inmate continues to pose an unrea-
sonable risk to public safety.”  (In re Lawrence, su-
pra, 44 Cal.4th at p. 1221.)  There is no statement 
in the Constitution or Penal Code curtailing the 
Governor’s and Board’s ability to determine what 
is “relevant” and “reliable” information. 

   From the above, the Court concluded: 

There is no language in the California Constitu-
tion or in the Penal Code which expresses an 
intent to impose on the Board or the Gover-
nor’s decisionmaking the same criteria ex-
pressed in section 3321, subdivision (b)(1), for 
evaluating the use of confidential informants in 
prison discipline cases.  Without a clear expres-
sion of intent to graft section 3321, subdivi-
sion (b)(1)’s specific criteria for evaluating the 
reliability of confidential information onto the 
parole review process, we decline to do so. 

   Having resolved all of the procedural due process 
claims, the Court turned to the material question of 
whether “some evidence” supported the Governor’s 
decision.  It noted that its own de novo review of this 
evidence indicated Buenrostro had admitted some of 
the allegations in the past.  But Buenrostro clung to 
the Board’s determination that the confidential infor-
mation was “unreliable” [but only because Buen-
rostro had not been disciplined for the allegations].  
The Court found that the Governor’s independent 
weighing authority permitted him to reach a different 
conclusion than did the Board, and that the record did 
in fact provide that “modicum” of evidence to require 
his ruling be sustained. 

Petitioner nonetheless contends that the Gover-
nor could not rely on the confidential memoran-
dum once the Board determined it was not reli-
able.  Petitioner cites no authority to limit the 
ability of the Governor to make his own deter-
mination as to the reliability of confidential in-
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formation.  Rather, the Governor has the consti-
tutional authority to make an independent de-
termination as to parole suitability.  (In re 
Rosenkrantz, supra, 29 Cal.4th at p. 670; In re 
Busch (2016) 246 Cal.App.4th 953, 966.)  This 
includes the authority to resolve conflicts in the 
evidence and to determine the weight to be giv-
en to the evidence.  (In re Shaputis, supra, 53 
Cal.4th at p. 210; In re Busch, at p. 967.) 

Because the Governor was entitled to make a 
determination as to the reliability of the confi-
dential memorandum and found it to be relia-
ble, the question is whether “some evidence,” 
confidential memorandum included, supports 
the Governor’s determination to deny parole.  
“[U]nder the ‘some evidence’ standard, ‘[o]nly a 
modicum of evidence is required.  Resolution of 
any conflicts in the evidence and the weight to 
be given the evidence are matters within the 
authority of [the Board or] the Governor. . . .  [T]
he precise manner in which the specified factors 
relevant to parole suitability are considered and 
balanced lies within the discretion of [the Board 
or] the Governor . . . .  It is irrelevant that a court 
might determine that evidence in the record 
tending to establish suitability for parole far out-
weighs evidence demonstrating unsuitability for 
parole.  As long as the . . . decision reflects due 
consideration of the specified factors as applied 
to the individual prisoner in accordance with 
applicable legal standards, the court’s review is 
limited to ascertaining whether there is some 
evidence in the record that supports the . . . de-
cision.’  [Citations.]”  (In re Shaputis, supra, 53 
Cal.4th p. 210.)  The determination as to which 

evidence in the record is convincing is left to the 
discretion of the Board or Governor.  (Id. at p. 
211.)  “Only when the evidence reflecting the 
inmate’s present risk to public safety leads to 
but one conclusion may a court overturn a con-
trary decision by the Board or the Governor.  In 
that circumstance the denial of parole is arbi-
trary and capricious, and amounts to a denial of 
due process.  [Citation.]”  (Ibid.) 

 We agree with the superior court that, 
when the 2010 confidential memorandum is 
considered, there is “some evidence” sup-
porting the Governor’s determination that pe-
titioner remains a current threat to public 
safety.  (See In re Shaputis, supra, 53 Cal.4th 
p. 209.) 

   Notably, a dissenting justice would have granted 
Buenrostro relief. 

Where I must respectfully part ways with the 
majority is their conclusion that the Governor 
could properly rely on that confidential infor-
mation.  Having determined that Title 15 of the Cal-
ifornia Code of Regulations, section 2235, which 
governs the use of confidential information in pa-
role proceedings, incorporates section 3321’s re-
quirements concerning the designation of confi-
dential information, specifically section 3321, sub-
division (a), the majority nonetheless concludes 
that subdivision (b)(2) of the same rule, which gov-
erns the use of such information, applies only to 
the designation and handling of confidential infor-
mation, but not its use by the Board and Governor.  
The majority, as did the trial court, applied the re-
quirements of section 3321 to support a finding 
that the information was sufficiently reliable to be 
placed in respondent’s file, but both the majority 
and the trial court failed to apply section 3321, 
subdivision (b)(2) to its use. 

Section 3321, subdivision (a), however, is only 
part of the regulation.  Reading the entirety of the 
regulation, as we must (See, e.g., Butts v. Board of 
Trustees of California State University (2014) 225 
Cal.App.4th 825, 835 [“we must read regulations as 
a whole so that all of the parts are given effect.”]; 
In re Villa (2013) 214 Cal.App.4th 954, 964 [in inter-
preting a regulation, court must avoid an interpre-
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tation that “renders any language mere surplus-
age.”]), we cannot ignore section (b), which gov-
erns the use of information that is confidential for 
purposes of that section.  Subdivision (b)(2), which 
the majority declines to apply, prohibits the use of 
such confidential information unless “other docu-
mentation corroborates information from the 
source” or “unless other circumstantial evidence 
surrounding the event and the documented relia-
bility of the source satisfies the decision maker(s) 
that the information is true.  Here, although the 
reliability of the source finds support in the record, 
the corroboration required is absent, as the Board 
itself found. 

Under our Constitution, “[t]he Governor may 
only affirm, modify, or reverse the decision of 
the parole authority on the basis of the same 
factors which the parole authority is required to 
consider.  (Cal. Const., art. V, § 8, subd. (b).)  (In 
re Rosenkrantz (2002) 29 Cal.4th 616, 677.)  
While the Governor may reweigh the evidence 
in the exercise of his discretion, “the decision 
must reflect an individualized consideration of 
the specified criteria and cannot be arbitrary or 
capricious.”  (Ibid.)  The Governor’s decision 
must be based on evidence in the record on 
which he is legally entitled to rely.  Where, as 
here, the relevant regulations do not permit reli-
ance on the evidence, the Governor’s decision 
may not stand.  (In re McDonald (2010) 189 
Cal.App.4th 1008, 1023.) 

Nor did the Governor find any corroboration, as 
defined by subdivision (b)(2).  His factual finding, 
which all parties concede was erroneous, does 
not contain information relevant to the corrobo-
ration required by the regulations.  Thus, even 
were there evidence in the record of the in-
volvement of “highly trained gang experts”, 
there is no evidence in the record of corrobo-
rating documentation or circumstantial evi-
dence. 

Any suggestion that, even though the Governor 
erred in his evaluation of the factual record and 
his statement of reasons for reversing the Board, 
we can nonetheless speculate that other facts not 
found in the record would support the same con-
clusion, has no basis in the jurisprudence sur-

rounding gubernatorial review of parole board 
actions.  The Governor has only a single oppor-
tunity to review a decision by the Board and is re-
quired to state all of the reasons for his determi-
nation, which forms the basis for our review.  (Cal. 
Const., art. V, § 8, subd. (b); Pen. Code, § 3041.2; 
In re McDonald, supra, 189 Cal.App.4th at 
pp. 1024-1025.)  “Due process and a prisoner’s 
right to a fair hearing require[] that ‘the Governor 
should state all of the reasons for his determina-
tion in the first instance, permitting prompt re-
view, compliance with Constitutional mandates, 
and a predictable process’”.  (In re Twinn (2010) 
190 Cal.App.4th 447, 473.) 

There is no evidence in the record that supports 
the Governor’s conclusion that petitioner is cur-
rently dangerous and thus unsuitable for parole.  
For these reasons, I would reverse the Gover-
nor’s decision and remand the matter to the 
Board to proceed in accordance with its proce-
dures for release of an inmate, or to initiate 
proceedings for rescission of parole if it deter-
mines in good faith that cause exists to do so. 

   (As of 4/11/15, no petition for review has been 
filed in the CA Supreme Court.  The appellate deci-
sion will become final on 5/1/17 if no petition is 
filed.) 
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APPLICATION OF NEW, LOWER STANDARD OF 
PROOF FOR OBTAINING HABEAS CORPUS RELIEF 

BASED ON NEW EVIDENCE RESULTS IN GRANTING OF 
WRIT FOR DEFENDANT CONVICTED OF 1998 ROB-

BERY 

In re Guy Miles 

___Cal.App.4th___; CA4(3); G046534  
February 10, 2017 

   An important new revision to the California habe-
as corpus statute provides for reopening “final” cas-
es on a habeas petition when sufficient new evi-
dence is adduced.  In this published case, relief was 
granted to a prisoner who had been wrongfully con-
victed. 

     A jury convicted Guy Miles of participating in a 
1998 robbery; three prior serious felonies were 
found true, and he was sentenced to 75-life. His 
robbery convictions were affirmed on direct appeal. 
His initial state habeas petition was denied.  In 2012 
he filed a second writ petition, attaching declara-
tions from three men who confessed to the robbery 

and stated Miles was not involved. Evidentiary hear-
ings were held.  The new writ was granted.  

   Based on a new, lower standard of proof for a habe-
as corpus claim based on new evidence, relief may be 
granted when the evidence is “credible, material, pre-
sented without substantial delay, and of such decisive 
force and value” that it more likely than not would 
have changed the outcome of trial (Pen. Code, § 1473, 
subd. (b)(3)(A)).  This is a “preponderance of the evi-
dence” standard.  The declarations of the three new 
witnesses were sufficiently credible to warrant habeas 
relief.  The confessions are material, were presented 
without substantial delay and were not merely cor-
roborative or collateral.  Here the case was based en-
tirely on witness testimony; there was no forensic or 
photographic evidence linking Miles to the robbery.  It 
is therefore more likely than not that the confessions 
would have changed the outcome of the trial.  
   Importantly, the newly amended statute, which low-
ers the standard for granting habeas corpus relief, 
was given “retroactive” relief to Miles’ pending peti-
tion.  Normally, criminal statutes do not apply retroac-
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tively.  However, if a change in the law relates to 
modes of procedure, rather than substance, the law 
applies to existing causes of action and defenses with-
out having retrospective effect.  Changes in a statute 
which relate to burdens of proof are applied as chang-
es in procedure.   

   At the time that Miles first filed his petition, the 
standard of proof for new evidence habeas corpus 
relief required evidence that completely undermined 
the prosecution's case and pointed "unerringly" to 
innocence. However, while his latest writ was pend-
ing, the burden of proof was lowered by the Legisla-
ture to require only that the “new evidence” be credi-
ble, material, presented without undue delay, and of 
such decisive force that it would have more likely than 
not changed the outcome of the trial (Pen. Code, § 
1473, subd. (b)(3)(A), effective 1/1/2017).  This proce-
dural reduction in standard of proof was applied to 
Miles’ petition. 

   (Writer’s note: CLN will report this important case 
in more detail if and when it becomes final.  As of 
4/11/17, the State had petitioned the CA Supreme 
Court for depublication (case no. S240683).  The Su-
preme Court then extended time to grant review on 
its own motion to May 19, 2017.  Thus, the published 
case is not final and may not yet be cited.) 
 

REMAND FOR HEARING TO MAKE A RECORD OF 
YOUTH FACTORS NOT REQUIRED 

In re Edwin Stevenson 

CA3; C076097  
March 1, 2017 

   CLN has reported many cases where juvenile con-
victees had their cause remanded to the trial court to 
permit them to make a record of youth factors to be 
considered at their initial parole consideration hear-
ing.  However, such a remand is not mandated, if the 
facts of the case do not warrant it.  This is such a case. 

   Edwin A. Stevenson, who was 16 years when he 
shot and killed the victim, contends his 50-life sen-
tence is the functional equivalent of LWOP and, 
therefore, a violation of the Eighth Amendment prohi-
bition against cruel and unusual punishment.  He 
acknowledges this issue has been rendered moot un-
der PC § 3051; People v. Franklin (2016) 63 Cal.4th 
261 (Franklin).  Nevertheless, he petitioned the Court 

of Appeal to remand his case in light of Franklin to the 
trial court to determine whether he had been given 
the opportunity to make a record of the youth-related 
mitigating factors that reflect his diminished culpabil-
ity as a juvenile, for consideration at a future PC § 
3051 youth offender parole hearing.  The Attorney 
General replied that Stevenson already took full ad-
vantage of that opportunity and introduced compel-
ling testimony of the multiple traumas he experi-
enced as a child as well as the potential he demon-
strated while immersed in Native American rituals 
and culture on a Pinoleville Pomo Nation reservation.  
The Court of Appeal held that on this record before 
us, remand was not needed. 

   The Court first disposed of the mootness question. 

Defendant and the Attorney General agree his con-
stitutional challenge to the sentence is now moot.  
In Franklin, the Supreme Court held the Legisla-
ture’s enactment of section 3051, which provides 
juvenile offenders with an opportunity for parole at 
least by their 25th year of incarceration, renders 
moot an assertion that a lengthy sentence is the 
functional equivalent of a sentence of life without 
parole (LWOP) in violation of Miller v. Alabama 
(2012) 567 U.S. ____ [132 S.Ct. 2455] (Miller).  
(People v. Cornejo (2016) 3 Cal.App.5th 36, 66 
(Cornejo).)  The new legislation supersedes the man-
dated sentences of persons who were under the 
age of 23 at the time of their offense explicitly to 
bring juvenile sentencing into conformity with Mil-
ler and its progeny.  (Franklin, supra, 63 Cal.4th at p. 
277.)  “The statute simply and clearly makes the 
current sentencing scheme constitutional by provid-
ing each juvenile offender, universally and on a 
specified schedule, with the meaningful opportunity 
for release within their lifetime that the Eighth 
Amendment demands.”  (People v. Scott (2016) 3 
Cal.App.5th 1265, 1283.)  As a consequence, section 
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3051 abolished de facto life sentences. 

   But the Court recognized the Franklin right to make a 
record of such factors for future parole consideration. 

 Nevertheless, the Supreme Court in Franklin re-
manded the matter to the trial court for the limited 
purpose of determining whether or not the juvenile 
offender “was afforded sufficient opportunity to make 
a record of information relevant to his eventual youth 
offender parole hearing.”  (Franklin, supra, 63 Cal.4th 
at p. 284.)  The court recognized that sections 3051 
and 4801 “contemplate that information regarding the 
juvenile offender’s characteristics and circumstances 
at the time of the offense will be available at a youth 
offender parole hearing to facilitate the [Parole] 
Board’s consideration.  For example, section 3051, 
subdivision (f)(2) provides that ‘[f]amily members, 
friends, school personnel, faith leaders, and represent-
atives from community-based organizations with 
knowledge about the individual before the crime . . . 
may submit statements for review by the board.’  As-
sembling such statements ‘about the individual before 
the crime’ is typically a task more easily done at or 
near the time of the juvenile’s offense rather than dec-
ades later when memories have faded, records may 
have been lost or destroyed, or family or community 
members may have relocated or passed away.”  (Id. at 
pp. 283-284.) 

   Here, however, there was a plethora of case 
factors in the record that went directly to factors 
surrounding Stevenson’s youth.  There were psy-
chological reports going to the trauma in Steven-
son’s upbringing that left him with severe debilita-
tion.  These factors were known to affect him 
through his Native American culture by persons in 

his tribal community.  All of this was documented 
in great detail in the trial.  As a result, the Court of 
Appeal held that there was simply nothing more to 
add in a remanded hearing, and that Stevenson 
already had the benefit of an excellent record of 
his youth factors to present to the Board at his ini-
tial hearing.   

 

Cumulatively, petitioner’s, his brother’s, and the 
expert’s testimony created the very record pre-
scribed by Franklin.  This testimony provides a 
baseline against which a parole board can measure 
petitioner’s rehabilitation many years in the future.  
Because the testimony was comprehensive and the 
portrait it created quite complete, we conclude 
there is no need to remand the case for an addi-
tional hearing.  Petitioner already has received 
what Franklin promises. 

Accordingly, the Court denied Stevenson’s habe-
as petition. 

 

PROP. 36 CASES  

YOU CANNOT ATTACK THE CONSTITU-
TIONAL VALIDITY OF A PRIOR VIA A 

PROP. 36 PETITION 

People v. Jon Clark 

___Cal.App.4th___; CA 1(2); A143378  

February 15, 2017 
 

   In 1997, Jon Clark was convicted of indecent expo-
sure and received a life Three Strikes sentence 
based on his serious felony priors.  In 2014, he filed 
a Prop. 36 petition for resentencing, wherein he al-
leged that his prior 1974 conviction for lewd and 
lascivious acts on a minor was constitutionally inva-
lid and he was therefore eligible for resentencing.  
The trial court denied the petition, finding it had no 
authority to consider the validity of the priors.  

   On Clark’s appeal, the Court held that Proposition 
36 only prospectively changed the Three Strikes law 
by restricting life sentences for cases where the de-
fendant's new felony is serious or violent, or where 
enumerated disqualifying factors are pled and 
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proved.  Prop. 36 provided a postconviction proce-
dure whereby qualified defendants serving a life 
sentence for a crime not classified as serious or vio-
lent may petition to downgrade their term to a two-
strike (determinate) sentence.  

   However, a Third Striker is ineligible for resentenc-
ing if he has a prior conviction for lewd and lascivi-
ous acts on a child under 14.  Clark argued in his 
Prop. 36 petition that his 1974 lewd and lascivious 
conduct conviction was invalid under Boykin/
Tahl because he was not advised of his constitution-
al rights when he entered the plea.  In other words, 
he tried to reopen his appeal of his conviction four 
decades later, using Prop. 36 as a pretext for attack-
ing his prior. 

   The fatal flaw, the Court of Appeal held in this 
published opinion, is that a trial court lacks jurisdic-
tion to resentence a criminal defendant after execu-
tion of sentence has begun.  A Prop. 36 proceeding 
is not a “plenary resentencing proceeding,” but pro-
vides only a limited mechanism whereby the trial 
court may reduce or leave intact the sentence origi-
nally imposed.  It does not authorize a collateral 
attack on a strike prior.  

 

PRIOR SEX OFFENSE MIGHT NOT DISQUALIFY 
YOU FROM PROP. 36 RELIEF IF IT DIDN’T IN-

VOLVE FORCE OR FEAR 

People v. Stanley Cook 

___Cal.App.4th___; CA 5; F070733  

March 7, 2017 
 

   Stanley Cook, serving a Third Strike life sentence 
for commercial burglary, petitioned for Prop. 36 
resentencing. The People opposed on the ground 
that Cook's prior conviction for assault with intent 
to commit rape (PC §§ 220, 261) rendered him 
ineligible for resentencing because that offense 
necessarily involves application of force or fear. 
The trial court agreed and denied the petition 
based on the fact of Cook's prior conviction alone, 
without considering the specific circumstances of 
his offense.  

The trial court’s conclusion was in error.  A 
majority of cases of assault with intent to 
commit rape undoubtedly involve an appli-

cation of force to the victim, but this is not 
an element of the offense.  An assault is an 
unlawful attempt, coupled with a present 
ability, to inflict a violent injury on a person 
(§ 240), and unlike a battery (§ 242), it does 
not require contact with the victim.  “An 
assault is an incipient or inchoate battery; a 
battery is a consummated assault.”  (People 
v. Colantuono (1994) 7 Cal.4th 206, 216.)  
The only additional element of assault with 
intent to commit rape is the perpetrator’s 
subjective intent, during the commission of 
the assault, to commit a rape.  (People v. 
Maury (2003) 30 Cal.4th 342, 399-400; Peo-
ple v. Clifton (1967) 248 Cal.App.2d 126, 
129.)  It follows that no actual force need be 
applied for this offense to be completed.   

   In a published opinion, the Court of Appeal re-
versed and remanded.  Under Prop. 36, a prison-
er serving a third strike sentence is eligible for 
resentencing if his third strike was not a serious 
or violent felony and his prior strikes did not in-
clude a sexually violent offense committed by 
force or fear (see Welf. & Inst. Code, § 600, subd. 
(b)).   

   Here, Cook was convicted of assault with intent 
to commit rape.  Assault is "an unlawful attempt, 
coupled with a present ability, to inflict a violent 
injury on a person." The only additional element 
of assault with intent to commit rape is the per-
petrator's subjective intent, during the commis-
sion of an assault, to commit a rape. No actual 
force is needed to commit the offense of assault 
with intent to commit rape. Because the offense 
of assault with intent to commit rape does not 
necessarily involve application of force or fear, 
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the trial court erred in denying the petition 
based on the fact of Cook's prior conviction 
alone.  

Our holding does not mean Cook necessarily is 
eligible for resentencing—only that the trial court 
did not use the correct analysis or consult the nec-
essary sources of information in finding he was 
not.  The bare elements of the offense of assault 
with intent to commit rape cannot establish that 
Cook used force or fear to commit the offense 
within the meaning of Welfare and Institutions 
Code section 6600, subdivision (b), but the circum-
stances of the offense could possibly establish 
this.  This court has held that a trial court consid-
ering a section 1170.126 petition can consult the 
entire record of conviction (but not evidence out-
side that record) of the current offense (i.e., the 
offense upon which the third-strike conviction was 
imposed), and can rely on “relevant, reliable, ad-
missible portions” of that record in making the 
eligibility determination.  (People v. Blakely (2014) 
225 Cal.App.4th 1042, 1063.)  At least two other 
Court of Appeal panels have reached similar con-
clusions.  (People v. Bradford (2014) 227 
Cal.App.4th 1322, 1338-1339; People v. Guilford 
(2014) 228 Cal.App.4th 651, 659-660.)  We see no 
reason why a trial court could not similarly consult 
the record of conviction of each prior strike, as-
suming the court can obtain access to those rec-
ords.  This path will be open to the trial court in 
determining on remand whether Cook used force 
or fear when he committed the assault with intent 
to commit rape.  We express no opinion on ques-
tions regarding the evidentiary burdens that will 

apply on remand, as the parties have not briefed 
that issue.   

   The case was remanded for the trial court to 
determine whether Cook's prior conviction was 
committed with force or fear, based on the spe-
cific circumstances of his offense.  If it deter-
mines he is eligible for resentencing, the trial 
court will still need to determine if Cook’s re-
lease would present a threat to public safety. 

If the court finds Cook is eligible for resentenc-
ing, the question will still remain of whether 
resentencing him “would pose an unreasona-
ble risk of danger to public safety.”  (§ 
1170.126, subd. (f).)  The trial court will need 
to exercise its discretion to make that determi-
nation unless Cook is ineligible. 

 

PRIOR SEX OFFENSE BARS PROP. 36 RELIEF BE-
CAUSE IT INVOLVED FORCE OR FEAR 

People v. Clinton Echols 

CA 2(1); B276841  

February 28, 2017 
 

   The point of the Stanley Cook case above is made 
clear with a similar case that went the other way in the 
Court of Appeal. 

In 1979 Echols was convicted of robbery.  In 1982 
he was convicted of felony assault with intent to 
commit rape in violation of Penal Code section 220, 
and robbery, and sentenced to four years in prison.  
In 1984 he was convicted of robbery, and sen-
tenced to seven years in prison. 

 In 1995 a jury convicted Echols of selling and 
possessing cocaine, and found true allegations that 
he had been convicted of robbery in 1979, 1982, 
and 1984—each a serious and violent felony for 
purposes of the “Three Strikes” law.  (See §§ 
667, subd. (d); 667.5, subd. (c)(9); 1170.12, subd. 
(b); 1192.7, subd. (c)(19).)  The court sentenced 
him to prison for 25 years to life.  We affirmed 
the judgment in an unpublished opinion.  (People v. 
Echols (Feb. 26, 1996, B091125) [nonpub. opn.].) 

 In November 2012 Echols filed a petition under 
Proposition 36 to recall his sentence and resen-
tence him (the petition).  In the petition, Echols set 

Words Uncaged 
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forth his 1995 drug-related convictions and the ju-
ry’s true findings as to his three prior robbery con-
victions. The petition did not refer to his conviction 
of assault with intent to commit rape. 

The trial court found that Echols had made a prima 
facie showing of eligibility for resentencing and is-
sued an order to show cause why the petition 
should not be granted.  The People opposed the 
petition on the ground, among others, that Echols 
was ineligible for resentencing because he had 
been convicted of assault with intent to commit 
rape in violation of section 220. 

 At the hearing on the order to show cause, 
the People introduced, among other evidence, 
a certified copy of an abstract of judgment 
evidencing Echols’s 1982 conviction for assault 
with intent to commit rape.  Based on that 
conviction, the court determined that Echols 
was statutorily ineligible for resentencing and 
denied the petition. Echols appealed. 

   Echols argued that the trial court erred by bas-
ing the denial of his petition on the fact that he 
had been convicted of assault with intent to com-
mit rape—a fact that does not appear in the rec-
ord of his 1995 conviction. 

   In the Court of Appeal, the People presented an 
abstract of judgment showing plainly that Echols 
had been convicted of PC § 220.  Echols’ rebuttal 
was that, while it was a true document, the fact 
of that conviction did not appear in the record of 
his 1995 conviction.  In other words, he claimed 
that because it had not been called out there as 
grounds for his three-strikes sentence, it could 
not be used to later defeat a Prop. 36 resentenc-
ing petition. 

Echols asserts, however, that the eligibility 
determination must be made solely on the 
basis of the record of the convictions 
for which his third strike sentence had been 
imposed.  Because the third strike sentence 
was based on his prior robbery convictions 
only, he contends the trial court erred by 
finding him ineligible based on the prior 
conviction for assault with intent to commit 
rape.  He relies on decisions holding that in 
considering an inmate’s eligibility for resen-
tencing under Proposition 36, the trial court 
could look no further than the record of 
conviction that supported the third strike 
sentence.  (See, e.g., People v. Blakely 
(2014) 225 Cal.App.4th 1042, 1062-1063; 
People v. Bradford (2014) 227 Cal.App.4th 
1322, 1336-1340 (Bradford); People v. Berry 
(2015) 235 Cal.App.4th 1417, 1427.)  Echols 
acknowledges, however, these courts were 
concerned with “the determination that the 
current offense involved disqualifying con-
duct.”  (Italics added.)  They did not address 
the question presented here—whether the 
court could find an inmate ineligible under 
the exclusion for disqualifying prior convic-
tions based on evidence of a prior convic-
tion not in the record of the case that re-
sulted in the inmate’s third strike sentence. 

   The appellate court cited precedent that sup-
ported denying Echols relief on this alleged dis-
tinction. 

People v. Thurston (2016) 244 Cal.App.4th 
644 (Thurston) was, like the instant case, a 
prior conviction eligibility case.  In Thurston, 
the inmate had been sentenced under the 
Three Strikes law based on prior convictions 
that occurred in 1984 and 1990, none of 
which rendered him ineligible for resen-
tencing under Proposition 36.  (Id. at 
pp. 652-653.)  The People asserted, howev-
er, that the inmate was ineligible based on 
his 1975 juvenile adjudication for rape, 
even though the juvenile adjudication was 
not part of the record of the conviction for 
which his third strike sentence was im-
posed.  (Id. at p. 653.)  After an evidentiary 



Volume 12 Number 8                           CALIFORNIA LIFER NEWSLETTER    #74    March / April  2017                                     

32 

 

hearing, the trial court agreed.  (Id. at 
p. 654.)  On appeal, the inmate argued that 
the juvenile adjudication had not been pled 
and proved in the proceeding that resulted 
in his current sentence and could not, 
therefore, render him ineligible for resen-
tencing.  (Id. at p. 656.)  The Court of Ap-
peal disagreed and held that the conviction 
that renders the defendant ineligible for 
resentencing need not be pled or proved in 
the case that resulted in the third strike 
sentence, and that the trial court could 
consider “additional evidence relevant to 

the eligibility determination.”  (Id. at pp. 
657‑659.)  The additional evidence in 
Thurston included the records of the de-
fendant’s 1975 juvenile adjudication for 
rape.  (Id. at pp. 674-675.)   

 Here, as in Thurston, the trial court could 
base its eligibility determination on a con-
viction other than the convictions that re-
sulted in the defendant’s third strike sen-
tence.  (§ 1170.126, subd. (e)(3).)  Moreo-
ver, the court could receive and consider 
evidence of the disqualifying conviction 
even though such evidence was not part of 
the record in the inmate’s three strikes 
case.  (Thurston, supra, 244 Cal.App.4th at 
p. 659.)  Because the court based its finding 
that Echols was ineligible for resentencing 
upon substantial evidence that Echols had 
a prior, disqualifying conviction, there was 
no error. 

 

 

SUPERIOR COURT’S SUMMARY DENIAL OF 
PROP. 36 PETITION, WITHOUT ANY REASONS, 

REJECTED BY COURT OF APPEAL 

People v. Danny Simonian 

CA 2(7); B270689  

March 6, 2017 
 

   Danny Simonian appealed from an order denying 
his Prop. 36 petition, wherein the trial court had 
summarily found him ineligible for relief without 
stating any reason for its decision.  Because Simoni-
an had sought resentencing for a qualified three-
strike sentence and his petition listed only nondis-
qualifying prior offenses, the Court of Appeal re-
versed and remanded for the trial court to reconsid-
er Simonian’s petition. 

   In 1999, Simonian was convicted of false imprison-
ment, attempted carjacking, attempted second de-
gree robbery, and providing false information to po-
lice.  The trial court vacated the conviction for 
attempted second degree robbery as a lesser includ-
ed offense of attempted carjacking.  

   Simonian had priors in 1990 and 1992 for robbery, 
both of which qualified as strikes.  Simonian was 
sentenced as a third strike offender with concurrent 
sentences of 25-life on his convictions for false im-
prisonment and attempted carjacking.  The court 
also imposed two consecutive terms of five years 
for each prior serious felony conviction for a total 
prison term of 35 years to life.   

   On January 21, 2016, over three years after the 
voters enacted Prop. 36, Simonian filed a petition 
for writ of habeas corpus in the trial court.  Simoni-
an’s petition asked the court to exercise its discre-
tion under section 1385 to strike his prior convic-
tions and to recall his sentence for false imprison-
ment and resentence him under Prop. 36.  The trial 
court summarily denied the petition.  With respect 
to Simonian’s request for recall of his sentence un-
der Proposition 36, the court’s order states that Si-
monian is not “eligible for resentencing pursuant to 
Proposition 36” but provides no reason for this con-
clusion.   Simonian timely appealed from the trial 
court’s denial order. 
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   The Court of Appeal found that Simonian’s case did 
not, on its surface, disqualify him from Prop. 36 relief 
consideration. 

Simonian’s petition sought the recall of his sen-
tence and resentencing for false imprisonment.  
The petition met the first requirement for eligibil-
ity under section 1170.126, subdivision (e), be-
cause false imprisonment is neither a serious nor 
violent felony under section 667.5, subdivision (c), 
or section 1192.7, subdivision (c).  Although Si-
monian’s conviction for attempted carjacking is a 
serious felony under section 1192.7, subdivisions 
(c)(27) and (c)(39), the Supreme Court in People v. 
Johnson (2015) 61 Cal.4th 674 held that “the pres-
ence of a current offense that is serious or violent 
does not disqualify an inmate from resentencing 
with respect to a current offense that is neither 
serious nor violent.”  (Id. at p. 680.)  Thus, under 
Johnson, Simonian satisfied the first eligibility re-
quirement for resentencing on his false imprison-
ment conviction.  

The People attempt to avoid the holding of Johnson 
by arguing that remanding this case for resentenc-
ing “would be an idle act” because, even if Simoni-
an is resentenced as a second-strike offender for 
false imprisonment, the trial court ultimately could 
impose the same sentence he is now serving on the 
count for attempted carjacking.  The Supreme 
Court rejected this argument in Johnson.  (See 
Johnson, supra, 61 Cal.4th at p. 688 [“an inmate 
may obtain resentencing with respect to a three-
strikes sentence imposed for a felony that is nei-
ther serious nor violent, despite the fact that the 
inmate remains subject to a third-strike sentence 
of 25 years to life”]; id. at pp. 690-691 [“by reduc-
ing the sentence imposed for a count that is nei-

ther serious nor violent, [Proposition 36] allow[s] 
an inmate who is also serving an indeterminate life 
term to be released on parole earlier if the Board of 
Parole Hearings concludes he or she is not a threat 
to the public safety”].) 

With regard to the second eligibility require-
ment, Simonian’s current sentence for false im-
prisonment was not imposed for any of the 
offenses listed in section 667, subdivisions (e)(2)
(C)(i)-(iii), or section 1170.12, subdivisions (c)(2)
(C)(i)-(iii).  The offenses identified in section 667, 
subdivisions (e)(2)(C)(i)-(iii), which are identical 
to those identified in section 1170.12, subdivi-
sions (c)(2)(C)(i)-(iii), include certain controlled 
substance charges, felony sex offenses, and 
offenses where the defendant “used a firearm, 
was armed with a firearm or deadly weapon, or 
intended to cause great bodily injury to another 
person.”  (§ 667, subd. (e)(2)(C)(iii).)  The infor-
mation charging Simonian with the current 
offenses and alleging sentencing enhancements 
does not include any allegation that Simonian 
was armed with a firearm or other deadly weap-
on, nor does it allege that Simonian intended to 
cause the victim great bodily injury.  

Finally, the record reveals no prior convictions 
for any of the “super strike” offenses listed in 
section 667, subdivision (e)(2)(C)(iv), or section 
1170.12, subdivision (c)(2)(C)(iv).  These offenses 
include certain sex offenses, homicide and 
attempted homicide, assault with a machine gun 
on a peace officer or firefighter, possession of a 
weapon of mass destruction, and any serious 
and/or violent felony offense punishable in Cali-
fornia by life imprisonment or death. 

Thus, on its face, Simonian’s petition demon-
strates eligibility for recalling his sentence and 
resentencing him on his conviction for false im-
prisonment.  We therefore remand this matter 
to the trial court to reconsider Simonian’s peti-
tion.  If the trial court determines Simonian is not 
eligible for relief under Proposition 36, we direct 
the trial court to provide a “precise rea-
son . . . for finding [Simonian] ineligible for resen-
tencing” and to identify the records it relied on in 
making its determination.  (Manning, supra, 226 
Cal.App.4th at p. 1144.) 
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   However, Simonian still has another procedural 
hurdle to cross, namely one of timeliness.  Since 
Prop. 36 relief had a two-year time fuse, he must 
show that his habeas petition doesn’t run afoul of 
that relief limitation. 

Because the trial court did not specify any 
basis for its decision denying Simonian’s pe-
tition, we do not consider the People’s ar-
gument that Simonian is ineligible for relief 
under Proposition 36 on the ground he filed 
his petition more than two years after the 
effective date of Proposition 36 and showed 
no “good cause” for his delay.  On remand 
the trial court may consider, among other 
issues, whether the two letters Simonian 
attached to his petition from the public de-
fender’s office advising him he was not eligi-
ble for relief under Proposition 36 (one of 

which is dated just two months before the 
expiration of the two-year time period) con-
stitute good cause under section 1170.126, 
subdivision (b). 

 

 

SHAPUTIS, ACT 3 

There are a few case names that reverberate through lifer circles, some from the bad-old-days, 

some that lead to a change in those bad-old-days.  Lawrence (Sandra Lawrence, long released 

and living life), Dannenberg (same, and notably active in CLN and other activities) and Shaputis, 

both Shaputis I and Shaputis II. 

Now, the time has finally come for Act 3 of Shaputis: Freedom.   

Aided by Attorney Diane LeTarte, Richard Shaputis, age 81, was found suitable for parole in No-

vember, 2016.  He was released from CIM in Chino on March 9, 2017 and after an initial period in 

transitional housing will join his wife in Southern California. 

Nothing feeds our soul and spirit here at LSA/CLN like seeing lifers come home, most especially 

when they have waited long years and suffered setbacks.  We add our kudos to Attorney LeTarte, 

whom Shaputis thanked with a message that noted: “"Diane it was your constant reminder that I 

should not give-up. Again Thank You for believing in me and standing up to the hardest parole 

hearing I have ever had.” 
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Richard Shaputis free after more than 30 

years! 

Together above with attorney Diane LeTarte after a          

successful board hearing. 

Together below with wife Mrs. Shaputis, enjoying dinner  

together. 
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Starting in the next few months inmates and 

their attorneys may be able to get a better 

grasp on the issues in the prisoner’s confi-

dential file that should be addressed at a 

board hearing.  The BPH announced late 

last year the implementation of a new unit, 

composed of CDCR personnel who will re-

view and summarize the relevant items in 

the confidential file prior to a hearing. 

The summary of that review will then be 

made available to the inmate, his/her attor-

ney and the District Attorney, as well as the 

members of the parole panel.  The intent is 

to wade through the detritus in the confi-

dential portion of the C-file, sift out any bits 

and pieces that may be impactful and ger-

mane to a parole consideration and sum-

marize those, while still maintaining the 

‘safety and security’ of the both institution 

and the source, such as it is, of the infor-

mation. 

The use of confidential information as part 

of the decision to deny parole has long 

been controversial, inmates and attorneys 

(and advocates) contending to be accused, 

tried, and found guilty of an alleged incident 

without being able to know or address the 

allegations violates some pretty basic Con-

stitutional rights.  Even the DAs were not 

happy with being excluded from knowing all 

the (alleged) dirt available. 

Housed at the BPH, the new unit, just re-

cently fully staffed, is now getting underway, 

with results expected to in the hands of the 

concerned parties within soon.  We’re very 

interested in the work product of this new 

venture, how accurate and complete it will 

be and how useful to prisoners in address-

ing those shadowy, often vague and ques-

tionable allegations. 

As inmates receive these summaries, we’re 

asking for your input, let us know when you 

received them, in relation to the timing of 

your hearing; how accurate they appeared 

to be; if they were helpful and if your attor-

ney discussed the summary with you.  We’ll 

collect the results of your comments and 

convey your concerns to the BPH.  

CONFIDENTAIL FILE-MORE INFO SOON 

Words Un-
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BOARD BUSINESS 

For the last couple of months, the Board of Parole Hearings Executive Board Meetings, the monthly business 

meeting of the BPH, have been something of a whirl-wind affair, February’s one hour-45 minute rapid recess 

meeting being topped only by March’s powwow, which lasted, start to finish, less than an hour total.  Hardly time 

for those in attendance to settle in their seats before the meeting was over. 

Which is not to say the BPH is making abbreviated work of the meeting.  All individuals present are heard on all 

matters, and even the public comment period is meticulously followed.  Just that apparently few people had any-

thing to say.  Except LSA/CLN. 

In February commissioners and the public were informed that Brian Kelley, long assigned to the board in various 

capacities, had been shifted to Acting Chief Administrator, Offender Investigations and Screening Division.  A 

long way of saying Kelley will, for now at least, pending the permeant assignment of himself or another DAPO 

agent, head the DAPO staff working at BPH who verify parolees’ plans and housing.  

March was even speedier, with Chief Legal Counsel Jennifer Neill reporting oral arguments on extending court 

jurisdiction over the Johnson v Shaffer settlement were heard March 10.  No decision as of press time. 

The board also received a presentation from CDCR classifications Services on the new custody and classifica-
tion regs, which basically comprised a reading of the regulations.  Of interest to the commissioners was the num-
ber of Secure Level I facilities to which lifer inmates might be transferred, thus potentially requiring the BPH to 
hold hearings, or more hearings, at those locations.  According to the presentation, those facilities were California 
Correctional Center (CCC) in Susanville, Correctional Training Facility (CTF) in Soledad and Sierra Conservation 
Center (SCC) in Jamestown. 

The debate about whether or not numbers lie is continual, and not just in corrections.  While many, 

especially in various divisions of CDCR are enamored of statistics and data, and we find numbers 

useful, they rarely tell the whole story.  However, raw numbers are a place to start. 

The numerical record of commissioner hearings, grants, denials and other relevant factors is availa-

ble, and one of the pieces of information we always avail ourselves of.  The listing lays out, by com-

missioner, how many hearings each one held, how many grants and denials given, the length of de-

nials, tie votes and how many hearings on each individual commissioner’s plate were, through waiv-

ers, postponements, etc. simply not held.  It’s an interesting document that usually creates as many 

questions as it answers, questions we’ll be exploring in the coming months, in search of those an-

swers and what they mean to lifers. 

Included here are those raw numbers, so that lifers can examine the record of each commissioner.  

Keep in mind, some commissioners are, but luck of the draw, location or other extenuating circum-

stances, assigned to hearings at Level II institutions more often than other commissioners, and, 

frankly, more grants come out of lower level prisons; no news there.  Also, the numbers below only 

speak to the number of hearings scheduled for each commissioner, grants and denials given.  The 

grants and denials will not equate to the total number of hearings held, due to the above mentioned 

reasons for hearings not being completed.   

But the following figures are still interesting. 

RAW NUMBERS 
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COMMISSIONER   HRGS   GRANTS  DENIALS 

Anderson   314       66        179 

Cassady   158       45          83 

Chappell   248       37        171 

Fritz   293       72        178 

Garner   324       82        157 

Grounds     47                 10          28 

LaBahn   265       65        152 

Minor   302       68        176 

Montes   320       65        177 

Peck   289       56        175 

Richardson  191       41        105 

Roberts   318       58        150 

Taira   174       53          88 

Turner   339     109        170 

Zarrinnam  325       79        174 

Only 5 times in 2016 did hearing votes result in a tie vote, with Commissioner Cynthia Fritz being a partici-

pant in 3 of those tie votes.  Why?  Worth speculating, but no firm answers.  Clearly, however, the Deputy 

Commissioners serving on panels with Fritz disagreed with her decisions more often than any other commis-

sioner; the other two tie decisions came one each from Commissioners Minor and Richardson. 

Of the 2,163 denials recorded more than half, 1,480, were for the minimum 3 years.  The maximum 15-year 

denial length was handed down 14 times, and 75 inmates received 10-year denial lengths.   Not every com-

missioner gave out a 15-year denial, but of the 7 who did, the record, this year, goes to Commissioner Jack 

Garner, with a total of 5 maximum denials.  Anderson, Montes and Peck each rendered 2 long-term denials, 

with one each coming from Commissioners Chappell, Taira and Zarrinnam. 

And commissioners weren’t shy about sending inmates back the yard for a decade, with 10-year denials ei-

ther.  In this classification, Commissioner Peck holds the 2016 record, with 10 10-year denials, followed 

closely by Anderson and Zarrinnam, with 9 each.  Close behind was LaBahn, with u and Garner (once 

again) with 6.  Five inmates were given put back for another 10 years by both Chappell and Minor, 4 got the 

decade no from Richardson; 3 each from Commissioners Cassady, Fritz and Taira.  Rounding out the list of 

10-year denials were Grounds and Roberts, with 2 each. 

It’s worth noting that not all commissioners served on the Board for the full year of 2016.  Commissioners 

Richardson and Zarrinnam resigned prior to the end of the year, and Commissioners Cassady, Ground and 

Taira were appointed in the latter part of the year.   Of those in the above list, Zarrinnam and Richardson are 

no longer on the board, while Grounds, Cassady, and Taira served for less than a full year.  To make mat-

ters more confusing, the newest commissioner, Michael Ruff, presided over no hearings in 2016, as he was 

appointed late in the year and had not completed his training in time to hold court before the end of the year. 

If you’re getting ready to do the math, calculating each commissioner’s grant rate percentage, remember, 

the hearing numbers noted are the number of hearings scheduled; many are not held.  As an example, the 

Board scheduled 5,361 hearings in 2016, but only 3,066 were held to competition.  The rest were waived, 

stipulated, cancelled or continued; basically, not held to completion and a decision rendered. 

Numbers don’t tell the whole story, but they are an interesting sidebar.  For complete information and statis-

tics, see the commissioner charts published in every issue of CLN.  



Volume 12 Number 8                           CALIFORNIA LIFER NEWSLETTER    #74    March / April  2017                                     

39 

 

KNOWING YOUR TRIGGERS 

Among the questions often asked by commissioners at hearings is “What are your triggers?” But they don’t stop 

there.  They want to know what are your internal and external triggers, do you know the difference and do you 

know how to deal with them. 

How do you decide what’s an internal trigger and what qualifies as an external provocation, because that’s what 

triggers are; things that provoke you to act or react in some manner.  The easy answer is in the words internal 

and external; in and out. 

Internal triggers are those things that come from within you, typically feelings or emotions.  Some internal triggers 

are stress, loneliness, fear, insecurity, embarrassment, even happiness and surprise.  In the past, if you’ve dealt 

with these emotions by striking out, say, even committing a crime, the board is going to want to know that you 

recognize that when you feel stressed or embarrassed, you can react in an anti-social way.  And that you know 

how to recognize not only that feeling, but what it can lead to and how to head off those events. 

External emotions can be things in your surroundings; the smell of certain substances, being in some surround-

ings or places.  And while external triggers may seem easier to identify and control (don’t go to a bar if you get 

stupid when you drink, don’t hang around smokers if you’re trying to stop, don’t go back to the old neighborhood 

if you’re trying to break from the gang), those same external triggers can, in turn, set in motion some of your inter-

nal triggers. 

Being in a bar can make you miss the camaraderie of your old drinking buddies (happiness), being in unfamiliar 

surroundings can make you feel alone and insecure (fear).  Sounds like and can be a vicious circle, which makes 

it more important that you can identify, discuss and deal with both your internal and external triggers.   

In addition to being able to identify and discuss your triggers, you’ll have to know your coping mechanisms and 

strategies as well.  How will you deal with anger, when it arises (and it will)?  What do you do to relieve stress 

brought on by events, even good events?  How can you get yourself away from an external trigger and at the 

same time deal with any internal emotions and urges it might cause? 

As complicated as it sounds, it just means knowing who you are now, what your vulnerabilities and how to deal 

with them.  It’s part of your change, growth and rehabilitation, and part of you’re going home.  
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Those coming before the entire 

parole commission in recent 

months for en banc considera-

tion found little joy from the 

board, unless they were re-

questing the commissioners 

recommend to the Governor 

they be considered for pardon.  

It appears, at least for the first 

several months of this year, 

that pardon requests have in-

creased. 

Even those seeking com-

passionate relief found little 

for that.  In February Jimmy 

Figueroa was denied rec-

ommendation for recall of 

sentence, the first step in 

the compassionate release 

legal process, due to the 

board considering him still 

a risk of danger.  There 

were no speakers on the 

Figueroa case, either sup-

porting or opposing. 

Clarence Young, however, 

was granted recall recommen-

dation, despite opposition from 

the LA County DA.  Young’s 

release was supported by his 

daughter and attorney Sabina 

Crocette.  In March James 

Gamache was also denied 

compassionate release, the 

commissioners finding him still 

a risk of danger.  

In an action seen more and 

more lately, several inmates in 

both February and March were 

referred to en banc by the Chief 

Counsel, often with little infor-

mation as to the supposed le-

gal or procedural error that 

would trigger such a referral.  In 

February, Lenzo Manning, Wal-

ter Portillo and Edgar Valen-

cia all saw their parole grants 

vacated and will be scheduled 

for new hearings.   

No reasons for the referrals of 

Manning and Valencia were 

given, but Portillo was resched-

uled to allow the next panel to 

investigate and consider confi-

dential information form several 

alleged incidents in 2014 and 

one in 2016.  Whether this in-

vestigation will be undertaken 

by the Board’s new unit 

charged with summarizing rele-

vant confidential information 

was not announced. 

In March, three more inmates, 

Lloyd Baker, Jaime Rodri-

guez and Oscar Rodriguez 

were referred by counsel, all to 

see the decision at their last 

hearings vacated and new 

hearings scheduled.  In the 

cases of Baker and Oscar Ro-

driguez, this was good news, 

as those decisions had been to 

deny.  Again, no reasons for 

the referrals or decisions were 

given. 

February and March each saw 

resolution of tie votes.  In Feb-

ruary Orlando Camba was de-

nied, as was Dimas Deleon in 

March.  Lee Dibble, however, 

found success in March, when 

the entire board voted to up-

hold his grant of parole, de-

spite referral from the Gover-

nor.   

Both months saw a surprising 

up-tick in pardon applications, 
all but one referred to the Gov-

ernor with positive recommen-
dations.  Seeking pardons in 

February were Martin Bonnano, 
Dennis Dempster, Benjamin 
Galusha, Katherine Lewis 

and David Loop.  March saw 
pleas from John Miller and 
Shaon Robinson, which were 

successful.  But in a rare occur-
rence, a pardon recommenda-
tion request from Victoria Burns 

was denied. 

EN BANC CONSIDERATIONS 
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Sometimes it doesn’t pay to bait the bear.  LSA/

CLN has long been vigilant in working to replace, 

revamp or restructure the Forensic Assessment 

Division (FAD) and we haven’t been shy about 

bringing our concerns to the BPH and other 

agencies.  Frequently this is at the BPH monthly 

business meetings, where the head FADer, Dr. 

Kusaj, is often present.  That, of course, doesn’t 

stop us from offering our concerns. 

 

And it appears we may have struck a nerve.  At a 

recent BPH business meeting, in addition to his 

usual statistical recitation of how many CRAs 

were assigned, completed and yet to be as-

signed, the good doctor felt compelled to respond 

to our frequently expressed concern and skepti-

cism over the training of FAD clinicians.  Re-

counting the personal involvement of several indi-

vidual FAD psychologists in dealing with various 

at risk populations, Kusaj sought to assure every-

one that FADers are well trained in their appropri-

ate specialties.  Basically show the warm and 

fuzzy side of the FAD. 

 

Interesting perhaps, but the examples offered 

were not especially probative of qualifications of 

the clinicians in dealing with lifers.  And then 

Kusaj made a colossal error; he noted the in-

crease in grant of parole over the last several 

years and suggested, no stated, that the FAD 

could claim partial credit for that increase. 

 

Oh really. 

 

That certainly caught our attention, because 

frankly, we believe just the opposite is likely; the 

FAD reports are often used to support parole de-

nials.  So of course we couldn’t let that go unan-

swered.  Below is our response to Dr. Kusaj’s at-

tempt to cloak the FAD in cloth of white. 

And for good measure, attorney Marc Norton al-

so took umbrage at Kusaj’s statement, providing 

his own rebuttal to Kusaj’s claim.  In part Norton 

called for the dismantling of the FAD and a re-

turn to the practice of allowing clinicians in the 

prisons, who deal with inmates personally and 

continually, to evaluate their risk level.  Makes 

sense to us. 

 

Here’s the way we see it: 

[W]e do believe the FAD is inadequately and in-

appropriately trained, among other issues.  Per-

haps our opinion would change if the FAD training 

was as transparent as the commissioner training 

has become.  The FAD continues to operate with 

a black box mentality, reminiscent of the culture of 

the BPH prior to the changes under the current 

administration.  The FAD is just about the last 

bastion in CDCR, with the exception of the ISU, of 

the hide-everything-from-the-public attitude. Very 

interesting in a group of psychologists. 

 

So long as errors in CRAs, such as those brought 

forth yesterday, and a continual list of others we 

could detail for hours, continue to be made, with 

no real accountability for the FAD clinicians, we 

will continue to be not only skeptical but down 

right militant.  Currently there is no real recourse 

for inmates who feel they have been unfairly treat-

ed by the FAD.  Requests for new CRAs, high-

lighting errors in CRAs, dispute over what was 

said continue to amount to no more than letters 

back and forth.  Even the State Board of Psychol-

ogy, supposedly the watchdog of clinicians for all 

the public, refuses to even consider or investigate 

complaints against FAD psychs, opining members 

 

BE CAREFUL WHAT YOU SAY— 
EVEN IF YOU’RE A PSYCHOLOGIST 
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of the FAD are CDCR employees and not practic-

ing and thus liable to do harm in the public arena. 

And yet they can continue to do harm. Let’s be 

frank; what is at stake here are lives and liberty 

interests.  And while the FAD continues to botch 

the facts in a CRA, sidestep consideration of 

YOPH factors with parsing language and misem-

ploy language and statement of inmates with no 

accountability, that harm cannot be realistically 

estimated let alone repaired. 

 

The FAD was created on a misrepresentation and 

that misbegotten beginning has never been ac-

counted for or repaired [See The FAD: Flawed 

and Dubious, CLN Issue #73].  To suggest that 

the FAD is in any meaningful way contributory to 

the increase in parole grants over the last several 

years is ludicrous bordering on bizarre.   

 

Instead, commissioners tend to use the conclu-

sions of the CRA to support whatever their deci-

sion is.  As Dr. Kusaj has said, most prisoners 

receive a moderate rating; and the language in 

transcripts reveals just how useful that moderate 

label is, with commissioners noting in a denial 

that a moderate assessment is ‘not supportive of 

parole,’ while commenting in a grant that a mod-

erate rating ‘supports suitability.’  What it is truly 

indicative of is anyone’s opinion. 

 

We’re aware the board would very much like to 

put the FAD issue to rest, but until there is a way 

to build real accountability for their work and ac-

tions that rest is unlikely.  How to do that?   

 Open the FAD training to the public—we’re 

not too stupid to understand the topics and 

information given.   

 Record the CRA interviews to be sure state-

ments are not used out of context and are ac-

curately reported.   

 Provide real remedial actions for errors in 

CRAs as well as accountability and responsi-

bility for any clinicians who continually make 

those errors.   

 Convene a truly independent review panel to 

evaluate both the FAD’s past work, current 

practices and training and make recommen-

dations for improvements 

 

Such actions would do more to elicit confidence 

in the work product of the FAD than anecdotes of 

good works and warm and fuzzy backgrounds of 

individual clinicians.  

 

Especially when we see the results of that work 

product. 

 

 

Footnote: BPH Legal Counsel Jennifer Neill as-

sures us that she has received ‘several’ notices 

from the state Board of Psychology indicating 

they are investigating claims against FAD clini-

cians, though she provided no numbers.  Howev-

er, we have personally contacted the psychology 

board, only to be told it does not review FAD clini-

cians and more to the point, several inmates have 

informed us they have written to file such com-

plaints only to be told they could not do so by the 

Board of Psychology.  If you’re one of those in-

mates, please send us a copy of letter from the 

psychology board either confirming or denying 

they would investigate your concerns. 

Words  

Uncaged 
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FAMILY VISITS—THEY’RE HEEERE 

It’s taken the better part of a year since the restoration of family visits for lifers was first announced, but 

they are, at last, finally, actually happening.  Within the last few weeks lifers and families at a handful of 

prisons have already had their first family visits in over 20 years, and visits are scheduled at more pris-

ons in the coming months. 

To be sure, it has not been without problems, frustrations and angst and there are still issues to be re-

solved, but the visits are indeed happening.  And so, we say to all the counselors, COs and others who 

maintained for months that family visits for lifers would never happen…well, we can’t say what we’d say.  

No profanity allowed. 

Some problems still remain, including the lack of family visiting units, causing additional delays in sched-

uling more visits, old regs that exclude many lifers from participating for long-ago problems and still 

some slowdowns in processing applications.  We and many others are working on the first issue, hoping 

to see funds for reclamation or rehabilitation of additional units in next year’s budget.  And prisoners and 

their families can help in this issue.   

Encourage your friends and family to contact their state Assembly member and State Senator and ask 

them to include in next year’s budget funds specifically earmarked for rehabilitation, reclamation or con-

struction of additional family visiting units.  Let your legislators (and they will be your legislators also, 

once you’re released, discharged from parole and register to vote.  And vote.) know how important 

these visits are to the restoration and strengthening of families and how effective they are as rehabilita-

tion programs.  That’s the name of the game here, rehabilitation and reentry success. 

We also hope to see some improvement in the second issue, via new regulations on who can participate 

in family visits which are scheduled to be released soon and as to the last—we’re still happily reporting, 

by name and institution, any willful obstruction of the process.  CDCR is in fact tracking the time it takes 

counselors/prisons to approve family visiting applications and the reasons for denial.  

Be sure to follow all local administrative appeals at your prison, from 602s to having your family contact 

the Ombudsman’s office for their review.  Your family can find Ombudsman contact information on the 

CDCR website, and we’ve reprinted it in this issue as well.  You can also write the Ombudsman’s office.   

Please keep us advised on how things are progressing at your institution, keeping in mind, as with any-
thing in CDCR, there will be issues to be worked out, things will move slowly and imperfection is predict-
able.  And as the new regs governing who can partici-
pate are released, we’ll be sure to put the word out. 
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The new custody regs, barely a month old, are al-

ready generating nearly as many questions and 

rumors as Prop. 57.  Most of the excitement and 

angst appears to revolve around the provision that 

would allow lifer to be housed in secure Level I 

facilities.  The key words here are ‘allow’ and 

‘secure.’ 

 

Being allowed to be housed in a Level I facility 

does not mean there will be mass movement of 

lifers to Level I beds.  In fact, just the opposite is 

true.  There are not that many Level I beds in 

‘secure’ (read electrified fence) facilities, nor are 

lifers now eligible to be housed out of state.  In 

fact, all the changes through classification and 

Prop. 57 are actually meant to make it possible for 

the state to bring back those 4,000+ California in-

mates now housed out of state.  Sacramento isn’t 

looking to send more of our prisoners elsewhere. 

 

And there are some pretty definite criteria for 

those lifers to be placed in Level I: 

 Most recent parole hearing resulted in no more 

than a 3-year denial 
 

 Most recent CRA from the FAD is a low or 

moderate 
 

 The board has granted parole and the Gover-

nor has completed his review 
 

 There is no VOI imposed 
 

 The case is not identified as a public interest 

matter 
 

 Does not have and “R” suffix imposed 
 

 No history of escape or attempted escape 
 

 No mandatory minimum score factor that 

would preclude Level I placement 

The regs go into greater detail on the specifics of 

the various criteria, but the above list contains 

the main factors.  LWOP inmates may now be 

housed in Level II prisons, with the following ca-

veats: 

Such placement must be authorized by the De-

partment Review Board 
 

The facility shall have an electrified fence. 

 

Each case is to be considered by the Classifica-

tion Committee individually, taking into consider-

ation all factors in each inmate’s case and situa-

tion.  This individual consideration alone will pre-

vent ‘mass transfers’ of lifers to Level I prisons, 

even if enough beds were available.   

 

And, contrary to recent rumor, lifers who 

‘volunteer’ to go to Level I facilities will not be 

sent home without a parole board hearing.  Noth-

ing in this new housing development changes the 

legal requirement that any one sentenced to a life 

term must be considered by the Board of Parole 

Hearings and deemed no longer a danger to so-

ciety before release on parole.  Would Level I 

placement be a positive box checked on your pa-

role board score card?  Sure.  But it isn’t a game-

changer or a free pass. 

Words Uncaged 

LEVEL I FOR LIFERS—WELL, MAYBE A FEW 
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As anticipated, the regulations implementing 

changes under recently passed Prop. 57 show 

there will be little impact on lifers.  And despite the 

wailing of many and angry calls to change the 

regs, that they are ‘unfair’ and not in the spirit of 

what the voters intended when they passed Prop. 

57 last January—nonetheless, these, for now, are 

the regs. 

In simple language, non-LWOP/condemned lifers 

will have conduct credit earning capability in-

creased from a current range of 0-15% to a flat 

20%.  Any such credit goes towards their MEPD 

calculation (initial hearing date), but does not re-

duce their term, as set by the Board.  It will have 

no effect on lifers who already have reached their 

MEPD, and it will not release any lifer before serv-

ing their term, as set by the Board in a lifer parole 

suitability hearing. 

Prop. 57 specifically noted it would not impact 

those convicted of violent felonies.  And violent 

crimes, notwithstanding the passage of Prop. 57, 

are defined in Penal Code 667.5 and still include 

the following: murder and attempted murder, vol-

untary manslaughter, mayhem, carjacking, rape 

(as defined), sodomy (as defined), oral copulation 

and lewd acts (as defined), kidnapping, assault, 

extortion, threats to victims or witnesses.  And the 

list goes on, including one all-encompassing cita-

tion [PC 66735(c)7] of specific impact for lifers; 

“Any felony punishable by death or imprisonment 

in the state prison for life.” 

That phrase, untouched by the passage of Prop. 

57, basically encompasses all lifers.  The issue in 

question, whether Prop. 57 will impact lifers and 

third strikers, hotly debated both before and after 

the passage of Prop. 57, and is still contentiously 

being debated.  Understand, we’re not telling you 

this is how it should be or that we believe this is 

right, moral or the intent of the voters. 

But we are telling you this is how it is.  Whatever 

the intent of the voters, and much of it was inten-

tionally vague in the wording of the proposition on 

the ballot, Prop. 57 always stated it would only ad-

dress the sentences of non-violent prisoners.  

What few bothered to explain or research is what 

the law defines as a violent crime. 

It is thusly addressed in the regs:  

“For the purposes of this article, the following defi-

nitions shall apply: (a) A “Nonviolent Offender” is 

an inmate who is not any of the following: (1) Con-

demned, incarcerated for a term of life without the 

possibility of parole, or incarcerated for a term of 

life with the possibility of parole; (2) Serving a term 

of incarceration for a “violent felony;” or (3) Con-

victed of a sexual offense that requires registration 

as a sex offender under Penal Code section 290.  

(b) A “Nonviolent Offender” includes the following: 

(1) An inmate who has completed a determinate 

term of incarceration for a violent felony and is 

currently serving a concurrent term for a nonvio-

lent felony offense; (2) An inmate who has com-

pleted a determinate or indeterminate term of in-

carceration and is currently serving a determinate 

term for a nonviolent in-prison offense. 

(c) “Violent Felony” is a crime or enhancement as 

defined in Penal Code section 667.5, subdivision 

(c). 

(d) “Primary Offense” means the single crime for 

which any sentencing court imposed the longest 

term of imprisonment, excluding all enhance-

ments, alternative sentences, and consecutive 

sentence (emphasis added). 

Short answer: Prop. 57 will not impact the en-

hancements, sentences or term lengths of lifers, 

or Third Strikers.  At least under the regulations as 

currently presented.  Efforts are underway on sev-

eral fronts to amend the current regs to include all 

non-violent prisoners, including third strikers.  

PROP. 57 REGS—LITTLE IMPACT ON LIFERS 
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However, lifers, by virtue of their crimes and sen-

tences, are not included in the Prop. 57 so-called 

‘early parole’ consideration. 

Where lifers will benefit is in the credit earning area 

and for those who have not yet had their initial pa-

role hearing, the inclusion of Milestone Completion 

Credits toward their MEPD. Again, per the regs, 

Inmates can earn Milestone Completion Credits for 

specific education or career training programs with 

attendance and performance requirements. Propo-

sition 57 increases the amount of time inmates can 

earn for Milestone Completion Credits from 6 

weeks per year to 12 weeks.  Good conduct credits 

will begin May 1, with Milestone Credits kicking in 

Aug. 1. 

Disappointing as this is to many, who held out hope 

that somehow Prop. 57 would reduce the term of 

lifers or give them a boost at hearings, those were, 

from the beginning, false hopes.  Prop. 57 was al-

ways touted as impacting non-violent offenders, 

and while the debate goes on about what, exactly, 

is a ‘non-violent crime,’ a careful reading of the initi-

ative language and statements would have made it 

clear that Prop. 57 would only impact lifers margin-

ally, via credits.   

Perhaps the biggest benefit of the new law is that it 

removes from the hands of prosecutors and places 

in the purview of judges the decision on whether to 

try individuals as young as 14 years old as adults.  

This over-zealousness of many DAs in pursuing 

the harshest penalties possible for young offenders 

has contributed greatly to the number of relatively 

young men and women serving life terms. 

And while Prop. 57 is a big step in the right direc-

tion, and a tacit acknowledgement by society and 

the system that this alleged ‘tough on crime’ policy 

has failed, it is not a real solution, as the provision 

regarding youthful prosecution is not retrospec-

tive—not applied back, to those currently serving 

long terms who were young at the time of their sen-

tencing.  In fact, the only provision of Prop. 57 that 

is retrospective (applied back) are some of the 

credit earning, which can be applied to all those 

achievements an inmate has accumulated during 

his/her current term.  All other provisions are pro-

spective, or applied going forward from the date of 

implementation.  

Summation, quoting again from the Prop. 57 FAQ 

sheet; “Proposition 57 does not grant early release, 

but does give eligible inmates the opportunity to 

earn additional credits or time off their sentences. 

Credits can also be earned to advance an inmate’s 

initial parole hearing date if he or she is sentenced 

to an indeterminate term with the possibility of pa-

role. Credits can also be taken away for breaking 

prison rules.” 

On the credit earning aspect, quoting directly from 

a FAQ sheet on credits published by CDCR, 

“Credits earned for good conduct and rehabilitative 

and educational achievements can advance an in-

mate’s release date if sentenced to a determinate 

term, or advance an inmate’s initial parole hearing 

date if sentenced to an indeterminate term with the 

possibility of parole. (Note: A determinate term is a 

sentence of specified length. An indeterminate term 

is a sentence of unspecified length which ends only 

when the inmate is granted parole by the Board of 

Parole Hearings.) Inmates who violate prison rules 

will have credits revoked.” 

Milestone Credits: “achievement of a distinct objec-

tive in approved rehabilitative programs, including 

academic, vocational, and significant self-help pro-

gram. Milestone Credits are currently capped at a 

maximum of six weeks in a 12-month consecutive 

period. The proposed regulations will expand the 

Milestone Credits to 12 weeks in a 12-month con-

secutive period, starting on August 1, 2017.” 

While currently no good-time credits are available 

for participation in self-help programs, that is 

poised to change under Prop. 57, which would 

“subtract[s] up to one month per year from an in-

mate’s sentence for participating in up to 208 hours 

of eligible self-help programs. The department is 

currently evaluating the various self-help activities 

to determine which will qualify for the credits.”  The 

key here is 208 hours—simply showing up to a 

meeting once in a while won’t qualify.  Your in-

volvement must be sustained and serious. 
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On the educational front, “Education Merit Credits will recognize the achievements of 

inmates who earn a high school diploma or GED, higher education degrees, such as an 

AA or a BA, and the offender mentor certification program that’s available at several of 

our prisons. Offenders must earn at least 50 percent or more of the degree or diploma 

during their current term in order to receive Education Merit Credits. Because it can 

take years to earn a college degree, inmates who achieve that goal will be given three-

to-six month one-time reductions. These credits will take effect in August 2017, but will 

be applied retroactively.”  The retroactive portion applies only to achievements in the 

current term of incarceration. 

And while we are receiving angry letters and phone calls about how Prop. 57 appears to 

impact lifers, or not, we hasten to remind everyone, this is not our opinion of how the sit-

uation should be handled, or our affirmation of the correctness of the current policy.  It is 

simply a statement of what currently policy is, absent any change in the proposed and 

currently in effect regulations through the Office of Administrative Law procedure.  We 

don’t make laws or policies, but we do try to inform the inmate and inmate family popu-

lation of what those laws and policies are.  At least until they change.  

INFORMATION BITES 

It is expected that the number of BPH commissioners will shortly expand once again, bringing 

the number of board members to 15.  During a report on Significant Events at the board in 

2016 Executive Director Jennifer Shaffer noted the expansion will allow the commissioners to 

keep up with the expected influx of hearings due to Third Strikers entering the hearing cycle 

as well as the possible impact of bills now before the legislature that would bring more pris-

oners into YOPH hearings.  Any new commissioner will be appointed by the Governor, subject 

to confirmation by the Senate. 

In 2016 the BPH reviewed Over 1,000 3 year denials as part of the Administrative Review 

process, of which over 80% were granted an advanced hearing.  Inmates submitted 729 Peti-

tions to Advance, about 70% of which were granted. 

Of just over 5,000 hearings scheduled by the BPH in 2016, 28% were for initial hearings, 42% 

were YOPH proceedings and 19% were for elderly parole consideration.  The board conduct-

ed over 4,000 consultation hearings and the FAD performed over 3,300 risk assessments.   
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I am an English professor at Calstate LA and have a Ph.D. in 

postcolonial literature: the basic idea behind my work is to 

explore how colonialism has caused specific forms of oppres-

sion in our modern world and to imagine forms of resistance 

that challenge it. I am half English and half Indian so my ini-

tial interest in this field was an attempt to understand my 

own background and the racism that I faced when growing 

up in Britain. 

 Having lived in America for the past 23 years, I soon came to 

understand how our current system of mass incarceration is 

part of this much broader history of European colonialism, 

and I felt compelled to challenge this unjust system. At first I 

wasn’t sure how I would do this but, about 3 years ago, an 

opportunity came about to help develop and teach in the 

Paws for Life dog program at LAC, Lancaster. On my first visit 

to Lancaster any intellectual understanding of prison that I 

had was blown away by my emotional response to the men I 

met: quite simply, they were some of the most remarkable 

men I had ever met in my life. I felt a palpable sense of injus-

tice that many of these men had LWOP sentences and would 

never be given a second chance at life unless our current 

laws in California changed. I knew I had to play 

what small part I could in bringing about this 

change. 

 My classes soon expanded at Lancaster from the 

dog program into literature and writing classes, 

culminating in helping to create the first and only 

BA program in a California prison since the late 

1980’s. I also helped create, with the men of A-

Yard, WordsUncaged: a creative, interactive, ex-

hibit for incarcerated artists, writers, students 

and poets to dialogue, and critically engage with 

the public. Together, we created a website 

(www.wordsuncaged.com), a literary and art journal, as 

well last an art exhibit that runs for the month of April at Ave 

50 gallery in Los Angeles. 

The goal of this project is to bring voices, uncaged from the 

prison walls, to the public in order to imagine new ways of 

understanding our current system of mass incarceration in 

California, as well as alternatives to it—together. Since my 

first visit to Lancaster, I have taught classes at CMC in central 

California and Mule Creek in northern California. I continue 

to be inspired by all the incarcerated writers, thinkers, artists 

and scholars I work with in prison  and remain committed to 

bringing their voices to the world in order to change our cur-

rent system of mass incarceration. 

If you would like to contact     

Dr. Bidhan, please address    

correspondence to: 

 

Note: Pictures of the exhibit are used 

throughout  this addition of CLN, identi-

fied by ‘Words Uncaged’. 

Words Uncaged 
Dr. Bidhan Chandra Roy 

Dr. Bidhan Roy 

English Dept. E&T 6th floor 

5151 State University Dr. 

LA, CA 90032 

broy@calstatela.edu 

www.wordsuncaged.com  

mailto:broy@calstatela.edu
http://www.wordsuncaged.com/
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BILL WATCH 

Presented here is a list of proposed bills LSA is watching, supporting or opposing in this legislative ses-

sion. These are the primary bills we are currently watching, though others are also on our radar.  As 

these bills move through the legislative process we will offer our support or opposition and keep our 

readers informed of their progress. 

For full text of the bill, you may write to the Bill Room at the State Capitol and request a copy of bills.  

You can request one copy of each bill; be sure to ask for the bill by number, not by subject. The address 

is: Legislative Bill Room, State Capitol, 1oth Street, Room B32, Sacramento, Ca. 95814 

As a reminder, “AB” means a bill originated in the Assembly, while “SB” is a bill that originated in the 

state Senate.  All bills must pass several committees in their house of origin, then pass a vote of the en-

tire body on the floor of that body.  The process is then repeated in the second legislative bodies; all bills 

must pass both the Assembly and the Senate.  Passed bills must also be signed into law by the Gover-

nor, who may sign or veto any piece of legislation. 

 

AB 335: Would add certain sex offense to those covered by the 35-mile exclusion 

rule for parolees.  We oppose this bill. 

AB 610: Would require CDCR’s Office of Victims and Survivors Rights and Services to 

create a new outreach program, to seek out, identify and contact victims of old crimes 

who may not be registered currently with OVS.  We oppose this bill. 

AB 620: Would require CDCR to create a 4-year pilot program in 4 prisons to offer 

trauma therapy and treatment to those inmates who have suffered severe trauma in 

their lives.  We support this bill. 

AB 1065: Would increase the gate money given inmates on release from prison 
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from the current $200 to $300.  We support this bill 

AB 1308: Would extend the provision of Youth Offender Parole Hearings to those 

who were under 25 years of age at the time of their crime.  Currently the cut off age is 

23.  We support this bill. 

AB 1448: Would codify the elderly parole process, making it a law rather than 

simply an agreement between the Board of Parole Hearings and the Three Judge Pan-

el.  The qualifications will be the same as currently in operation by the BPH, 60 years 

and older and 25 or more years of incarceration.  We support this bill. 

SB 26: Would allow those required to register as a 290 offender to enter a polling 

place located on school grounds for the purposes of casting a vote on election day.  We 

support this bill. 

SB 343: Would allow inmates 70 years, those 70 years and older with chronic and 

debilitating medical conditions to be moved to a medical facility, and those 60 and older 

with chronic debilitating medical conditions to petition CDCR for consideration of release 

on parole.  We support this bill. 

SB 421: Would create a three-tier registration system for 290 offenders, with registra-

tion times linked to both the type of crime and performance on parole.  Registration 

lengths would be at least 10 year, 20 years or lifetime.  We support this bill. 

SB 676: Add certain crimes, including domestic violence, human trafficking and 

certain sex offenses to the list of violent crimes which would be excluded from coverage 

under changes such as Prop. 57.  We oppose this bill. 
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Inmates:  1 yr. $35;   2 yrs. $60;   3 yrs. $75   (or 5 books of stamps per yr.) 
Others:  1 yr. $99;    2 yrs. $180 
Back Issues:   $6   (or 20 stamps) each copy 
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