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[WRITER’S NOTE:  IN THE IN RE PALMER SERIES OF CAS-
ES, THERE ARE NOW TWO INDEPENDENT CASES GRANT-
ED REVIEW BY THE CALIFORNIA SUPREME COURT.  TO 
MINIMIZE CONFUSION, WE HAVE REPEATED THE BASICS 
OF EACH CASE BELOW, ALONG WITH THE LATEST COR-
RESPONDING UPDATES IN STATUS.] 

 

NEW BPH HEARING ORDERED TO CONSIDER YOUTH FAC-
TORS; SUPREME COURT GRANTS REVIEW 

In re William Palmer  (“Palmer I”) 

CA1(2); No. A147177 
CA Supreme Ct. No. S252145 

October 23, 2018 
 

   The Court’s question on review after the Court of Ap-
peal granted relief on a petition for writ of habeas cor-
pus is:  

What standard should the Board of Parole Hearings 
apply in giving "great weight to the diminished culpa-
bility of youth as compared to adults, the hallmark fea-
tures of youth, and any subsequent growth and in-
creased maturity of the prisoner" as set forth in Penal 
Code section 4801, subdivision (c), in determining pa-
role suitability for youth offenders?  

   On December 10, 2018, the Clerk further requested 
the following answer: 

Having received the reply to the answer to the petition 
for review filed on December 7, 2018, the court has 
directed that I request answers, in the form of a letter 
brief, to the following questions: 1. What formal ac-
tion, if any, was taken at the Board of Parole Hearings' 
December 2018 Executive Board Meeting regarding 
proposed regulations for Parole Consideration Hear-

In re Williams Palmer 
Hoze v. BPH 
In re Gregory Gadlin 
In re Tony Arroyo 
P. v. Timothy Bertram 
In re Ronald Adams 
In re Maurice Cook 
In re Christopher Rigsby 
P. v. Barry Wiley 
P. v. Luis Valenzuela 
P. v. Kenneth Finnell, Jr. 
In re Arthur Ramirez 
In re Peter Schoemig 
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ings for Youth Offenders (Cal. Code Regs., tit. 15, pro-
posed §§ 2440-2446)? 2. What is the significance of 
this action for the issues presented in the petition for 
review and depublication request in this proceeding? 
The answer must be electronically filed with this 
court and emailed to petitioner's counsel by Decem-
ber 19, 2018, with the original to follow by mail. 
Counsel for William M. Palmer is requested to re-
spond by December 21, 2018 to the above requested 
letter brief by the Attorney General. No extensions of 
time are contemplated. 

   On January 18, 2019, the Court granted review and 
ordered the lower court opinion depublished. 

The petition for review is granted. The Reporter of 
Decisions is directed not to publish in the Official Ap-
pellate Reports the opinion in the above-entitled pro-
ceeding filed September 13, 2018 which appears at 
27 Cal.App.5th 120. (Cal. Const., art. VI, section 14; 
Cal. Rules of Court, rule 8.1125(c)(1).) Votes: Cantil-
Sakauye, C.J., Chin, Corrigan, Liu, Cuéllar, Kruger and 
Groban, JJ. 

  The opening brief and answer brief have been filed.  
The Board’s reply brief is now due on July 3, 2019.  
Palmer is no longer incarcerated – see related case be-
low. 
 

UPDATE: AS OF JULY 24, 2019, THE CASE IS NOW FULLY 
BRIEFED.  NO DATE HAS BEEN SET YET FOR ORAL ARGU-
MENT. 

 
SERIAL DENIALS OF PAROLE RESULTED IN PUNISHMENT SO 
DISPROPORTIONATE TO LIFER’S INDIVIDUAL CULPABILITY 

FOR THE OFFENSE HE COMMITTED, THAT IT MUST BE 
DEEMED CONSTITUTIONALLY EXCESSIVE 

In re William Palmer (“Palmer II”) 

33 CA5th 1199; CA1(2); No. A154269 
CA Supreme Ct. No. S256149 

April 5, 2019 
 

  In addition to the case reported above, William Palm-
er had another writ going in the same division of 1st 
Appellate District, which                        Continue pg. 4   

PUBLISHER’S NOTE     

***  

California Lifer Newsletter (CLN) is a 

collection of informational and opinion 

articles on issues of interest and use to 

California inmates serving indetermi-

nate prison terms (lifers) and their 

families.   

CLN is published by Life Support Alli-

ance Education Fund (LSAEF), a non-

profit, tax-exempt organization locat-

ed in Sacramento, California.  We are 

not attorneys and nothing in CLN is 

offered as or should be construed as 

legal advice.  

All articles in CLN are the opinion of 

the staff, based on the most accurate, 

credible information available, corrob-

orated by our own research and infor-

mation supplied by our readers and 

associates.  CLN and LSAEF are non-

political but not nonpartisan.  Our in-

terest and commitment is the plight of 

lifers and our mission is to assist them 

in their fight for release through fair 

parole hearings and to improve their 

conditions of commitment.  

We welcome questions, comments 

and other correspondence to the ad-

dress below,  but cannot guarantee an 

immediate or in depth response, due 

to quantity of correspondence.  For 

subscription rates and information, 

please see forms elsewhere in this is-

sue.   

CLN is trademarked and copyrighted and 

may not be used or reproduced in any way 

without consent of the publishers      



Volume 13  Number 4           CALIFORNIA LIFER NEWSLETTER    #88                               July & August 2019                                    

3 

 



Volume 13  Number 4           CALIFORNIA LIFER NEWSLETTER    #88                               July & August 2019                                    

4 

 

Continue from pg. 2                                                       

challenged his continued denial of parole 
as constitutionally excessive punishment 
for his kidnap-for-robbery conviction.  In 
another published decision, the 1st DCA 
recently granted this writ petition, and 
ordered Palmer released per se - and 
without parole. 

Petitioner has already served a prison 
term grossly disproportionate to his 
offense.  His continued constructive 
custody thus constitutes cruel and unu-
sual punishment within the meaning of 
article 1, section 17, of the California 
Constitution and the Eighth Amend-
ment to the United States Constitution.  
He is entitled to release from all forms 
of custody, including parole supervi-
sion. 

Respondent is directed to discharge pe-
titioner from all forms of custody, phys-
ical and constructive, upon the finality 
of this opinion. 

   But the opinion is not yet final.  On June 
4, 2019, the CA District Attorney’s Associ-
ation petitioned the CA Supreme Court 
for an order depublishing this new case.  
On that same day, the CA Supreme Court 
issued an order extending time to consid-
er reviewing the lower court decision. 

The time for ordering review on the 
court's own motion is hereby extended 
to and including August 3, 2019. (Cal. 
Rules of Court, rule 8.512(c).) 

   In the underlying 1st DCA ruling, the Court 
found that the number of years served on a 
“life” sentence could be deemed unconstitu-
tionally excessive – as a controlling factor that 
trumped the “dangerousness” criterion of the 
BPH.  This ruling by the 1st DCA was grounded 
in the 2005 Dannenberg ruling of the CA Su-

preme Court: 

Our Supreme Court has recognized, 
however, that “even if sentenced to a 
life-maximum term, no prisoner can be 
held for a period grossly disproportion-
ate to his or her individual culpability 
for the commitment offense.  Such ex-
cessive confinement . . . violates the 
cruel or unusual punishment clause 
(art. I, § 17) of the California Constitu-
tion.”  (In re Dannenberg (2005) 34 
Cal.4th 1061, 1096 (Dannenberg).)  
“The proportionality of a sentence 
turns entirely on the culpability of the 
offender as measured by 
“circumstances existing at the time of 
the offense.”  (Rodriguez, supra, 14 
Cal.3d at p. 652, italics added.)  Where 
an inmate’s sentence is disproportion-
ate to his or her individual culpability 
for the offense, the Supreme Court has 
acknowledged, “section 3041, subdivi-
sion (b) cannot authorize such an in-
mate’s retention, even for reasons of 
public safety, beyond the constitutional 
maximum period of confine-
ment.”  (Dannenberg, at p. 1096, citing 
Rodriguez, at pp. 646-656, italics added 
& Wingo, supra, 14 Cal.3d at pp. 175-
183; accord, Butler, supra, 4 Cal.5th at 
p. 744.)  “[I]nmates may bring their 
claims directly to court through peti-
tions for habeas corpus if they ‘believe, 
because of the particular circumstances 
of their crimes, that their confinements 
have become constitutionally excessive 
as a result.’ ”  (Butler, at p. 745, quoting 
Dannenberg at p. 1098.)  In this sort of 
challenge, deference to the legislatively 
prescribed penalty is no longer a rele-
vant factor, as the actual term of years 
served is a function of the Board’s pa-
role decisions, not the Legislature’s de-
termination of the appropriate penalty 
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in this particular case. 

[Writer’s comment: This Dannenberg ruling did 
not result in Dannenberg’s release – the Court 
majority held that if Dannenberg’s crime 
“exceeded the minimum elements of the 
offense,” he could be confined indefinitely for 
that reason alone.  This “meaningless” (per Jus-
tice Romero’s Dannenberg dissent) parole deni-
al standard was later deemed “unworkable” 
and overturned in In re Lawrence.] 

   The new Palmer ruling appears to turn the 
concept of a “life” sentence on its head – keep-
ing someone “too long” would justify a finding 
supporting their automatic release.  While this 
ruling, if it stands, would have a dynamite effect 
on parole denials and put limits on the Board’s 
authority, CLN is not yet publishing the details 
of this ruling until the CA Supreme Court de-
cides whether to grant review on its own mo-
tion or not.  If it does, that would automatically 
depublish and nullify the 1st DCA ruling.  CLN 
will continue to monitor this case closely and 
report on any updates in the procedural steps 
involving the CA Supreme Court. 

 
UPDATE:  REVIEW GRANTED; DEPUBLICATION 

DENIED 

   On July 31, 2019, a unanimous CA Supreme 
Court issued the following order: 

Review is ordered on the court's own 
motion. The issues to be briefed and ar-
gued are limited to the following: (1) Did 
this life prisoner's continued confine-
ment become constitutionally dispro-
portionate under article I, section 17 of 
the California Constitution and/or the 
Eighth Amendment of the United States 
Constitution? (2) If this life prisoner's 
continued confinement became consti-
tutionally disproportionate, what is the 
proper remedy? The request for an or-

der directing depublication of the opin-
ion in the above-entitled appeal is de-
nied. For the purposes of briefing and 
oral argument, the Attorney General is 
deemed the petitioner in this court. (Cal. 
Rules of Court, rule 8.520(a)(6).) Votes: 
Cantil-Sakauye, C.J., Chin, Corrigan, Liu, 
Cuéllar, Kruger and Groban, JJ. 

[Writer’s comment:   Under the 2016 revision to 
Cal. Rules of Court 8.1115 (see rule below), it is 
no longer true that the granting of review auto-
matically results in depublication of the case be-
low.  Rather, the CA Supreme Court may now 
deem parts or all of the case below (while un-
der review) citable as precedent.  That appears 
to be the effect of the above-quoted blanket 
order, which denied depublication - period. 

 In other words, you may presently cite 
In re William Palmer (“Palmer II”) 

33 CA5th 1199 as precedent in your current 
pleadings.] 

[Rule 8.1115. Citation of opinions 

(e)  When review of published opinion 
has been granted 

(1)  While review is pending 

Pending review and filing of the Su-
preme Court's opinion, unless otherwise 
ordered by the Supreme Court under 
(3), a published opinion of a Court of Ap-
peal in the matter has no binding or 
precedential effect, and may be cited for 
potentially persuasive value only. Any 
citation to the Court of Appeal opinion 
must also note the grant of review and 
any subsequent action by the Supreme 
Court. 

(2)  After decision on review 

After decision on review by the Su-
preme Court, unless otherwise ordered 
by the Supreme Court under (3), a pub-
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lished opinion of a Court of Appeal in the 
matter, and any published opinion of a 
Court of Appeal in a matter in which the 
Supreme Court has ordered review and 
deferred action pending the decision, is 
citable and has binding or precedential 
effect, except to the extent it is incon-
sistent with the decision of the Supreme 
Court or is disapproved by that court. 

(3)  Supreme Court order 

At any time after granting review or 
after decision on review, the Supreme 
Court may order that all or part of an 
opinion covered by (1) or (2) is not cita-
ble or has a binding or precedential 
effect different from that specified in (1) 
or (2). 

(Subd (e) adopted effective July 1, 
2016.)] 

 

LIFER’S GRANT OF PAROLE INCLUDED HIS CON-
SECUTIVE DETERMINATE SENTENCE FOR IN-

PRISON CONVICTION 

Hoze v. BPH 

Marin Superior Court No. SC207139A 
June 5, 2019 

      This UNPUBLISHED Superior Court case 
covers a question that informs lifers who 
suffered in-prison criminal convictions.  
The Court found that the Board had specifi-
cally noted and considered Hoze’s determi-
nate term added during his life-term incar-
ceration, when it granted him (elderly) pa-
role.  CDCR’s attempt to hold Hoze for the 
extra determinate sentence was overruled. 

In 1980, Petitioner was sentenced to 
prison for an indeterminate life term. In 
1981, while serving his indeterminate life 
term, Petitioner was convicted of posses-
sion of a weapon by a state prisoner and 
was sentenced to a determinate term of 

three (3) years, consecutive to the life 
term. 

In 1987 while serving his indeterminate 
life term (as well as his consecutive three 
(3) year term) Petitioner was again con-
victed of possession of a weapon by a 
state prisoner and was sentenced to a 
determinate term of one (1) year consec-
utive to the life term (and consecutive to 
the three (3) year determinate term.) 

In May, 2018, Petitioner was granted 
parole pursuant to the elderly parole 
program and Penal Code 3055. This deci-
sion became final on September 4, 2018. 
Accordingly, Petitioner should have been 
released onto parole on that date. 

Penal Code Section 3055(a) states that 
the elderly parole program is established 
to be administered by the Board of Pa-
role Hearing, for   purposes of reviewing 
the parole suitability of any inmate who 
is 60 years of age or older and has served 
a minimum of 25 years of  continuous 
incarceration on his or her current sen-
tence, serving either a determinate or 
indeterminate sentence. 

From the transcript of the parole suita-
bility hearing, it is clear that the parole 
hearing officers considered the circum-
stances of the original offense as well as 
the in-prison crimes committed in the 
80's. After consideration of all of those 
factors, the parole board found that Peti-
tioner was no longer a danger to the 
community and suitable for release pur-
suant to Penal Code Section 3055(a). Ac-
cordingly, the Petition is granted and Pe-
titioner is ordered released to parole 
forthwith. 

[CLN thanks attorney Marc Norton for 
providing this Court ruling.] 
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PRIOR SEX OFFENSES DO NOT BAR PROP 57 
EARLY PAROLE CONSIDERATION 

In re Gregory Gadlin 

--- CA5th ---; CA2(5); No. B289852 
CA Supreme Court No. S254599 

January 28, 2019 

      In this published decision, the Court of 
Appeal granted Gregory Gadlin’s habeas 
corpus petition alleging that recent CDCR 
regulations that purported to follow Prop. 
57, in fact, did not do so. 

In 2016, voters approved Proposition 
57, which added a provision to the Cali-
fornia Constitution that significantly ex-
panded parole consideration to all state 
prisoners convicted of a nonviolent felo-
ny offense.  (Cal. Const., art. 1, § 32, 
subd. (a)(1) (section 32(a)(1).)  Petition-
er Gregory Gadlin, a third-strike offend-
er with two prior convictions that ren-
der him a sex-offender registrant, con-
tends the regulations of the California 
Department of Corrections and Rehabili-
tation (CDCR) invalidly exclude him from 
Proposition 57 relief.  We agree and 
grant the petition. 

 
UPDATE:  REVIEW GRANTED 

   On 5/15/19, the California Supreme Court 
granted review, with the following order. 

Petition for review after the Court of Ap-
peal granted relief on a petition for writ 
of habeas corpus. This case includes the 
following issue: Under Proposition 57 
(Cal. Const., art. I, § 32), may the Califor-
nia Department of Corrections and Re-
habilitation categorically exclude from 
early parole consideration all prisoners 
who have been previously convicted of 
a sex offense requiring registration un-
der Penal Code section 290? 

      [Writer’s Note: Under Cal. Rules of Court 

8.1115(e)(1), in the absence of any other or-
der by the Supreme Court, the lower court 
published decision is currently NOT citable as 
precedent.] 

 

 
3rd STRIKER’S PROP. 57 PAROLE ELIGIBILITY 

FINDING GUARANTEES EARLIER CONSIDERA-
TION, NOT AN IMMEDIATE HEARING 

In re Tony Arroyo 

--- CA5th ---; CA4(3); No. G056020 
June 25, 2019 

    

  Proposition 57, The Public Safety and Re-
habilitation Act of 2016, added a provision 
to California’s Constitution stating: “Any 
person convicted of a nonviolent felony 
offense and sentenced to state prison shall 
be eligible for parole consideration after 
completing the full term for his or her pri-
mary offense.” (Cal. Const., art. I, § 32, 
subd. (a)(1).) 

  Since that time, CDCR has been trying to 
carve out exceptions to that rule.  In In re 
Edwards (2018) 26 Cal.App.5th 1181, Divi-
sion Five of the Second Appellate District 
struck down a department regulation that 
excluded nonviolent third strike offenders 
sentenced to indeterminate terms from 
parole consideration. The court rejected 
the department’s explanation that “parole 
eligibility only applies to determinately 
sentenced inmates and, furthermore, pub-
lic safety requires their exclusion” (id. at 
p. 1188), finding the argument “at war 
with the straightforward textual conclu-
sion” (id. at p. 1190) that eligible inmates 
sentenced to indeterminate terms are en-
titled to parole consideration. 

  Later, In In re Gadlin (2019) 31 
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Cal.App.5th 784, the same court held that a 
revised regulation adopted following the 
Edwards decision could not validly exclude 
from parole consideration inmates previ-
ously convicted of an offense requiring reg-
istration as a sex offender but who are cur-
rently serving time for a nonviolent felony. 
In response to the department’s argument 
that “registrable inmates represent an un-
reasonable risk to public safety,” the court 
ruled “[t]hese policy considerations . . . do 
not trump the plain text of section 32, sub-
division (a)(1).” (31 Cal.App.5th at p.789.) 

  In Arroyo, the court now took up the con-
cern for timing of when the prisoner’s BPH 
hearing would be held. 

While proceedings in this matter were 
pending, our colleagues in the Second 
District issued In re Edwards (2018) 26 
Cal.App.5th 1181 (Edwards).  There the 
court held that the key provision of the 
CDCR’s regulations that had made in-
mates like Arroyo ineligible for early pa-
role consideration relief under section 32
(a)(1) — California Code of Regulations, 
title 15, section 3491, subdivision (b)(1) 
— was inconsistent with the constitu-
tional provision and therefore void.  
(Edwards, supra, 26 Cal.App.5th at p. 
1192-1193; cf. Henning v. Division of Oc-
cupational Saf. & Health (1990) 219 
Cal.App.3d 747, 757-758 [administrative 
agencies have no discretion to promul-
gate a regulation inconsistent with gov-
erning law].)    

 In response to Edwards, “[t]he CDCR 
then adopted emergency regulations, 
effective January 1, 2019, to comply with 
[Edwards].  [Citation.]”  (In re Gadlin 
(2019) 31 Cal.App.5th 784, 787 (Gadlin), 
review granted May 15, 2019, S254599.)  

The new regulations now provide that 
“[a]n ‘indeterminately-sentenced nonvio-
lent offender,’ . . . shall be eligible for a 
parole consideration hearing by the 
Board of Parole Hearings.”  (Cal. Code 
Regs., tit. 15, § 3496, subd. (a), italics 
added.)  As “an indeterminately sen-
tenced nonviolent offender” under the 
current regulations, Arroyo is therefore 
now eligible for early parole considera-
tion. 

    The Court then narrowed its focus to the 
single point of concern in this case. 

The legal issue presented in this case is 
identical in all material respects to the 
issue presented in Edwards save one:  
Here CDCR now has determined Arroyo 
is eligible for early parole consideration, 
and has modified his parole eligibility 
date to January 2019.   Furthermore, in a 
declaration attached as exhibit number 4 
to the Attorney General’s March 14, 
2019, letter brief, Jennifer P. Shaffer, the 
Executive Officer of the California Board 
of Parole Hearings, declares that Arroyo 
“has passed the Board’s jurisdictional 
screening and has been placed into the 
Board’s computer system queue to re-
ceive a parole hearing.  Under the regula-
tions, he will be scheduled for a hearing 
no later than December 31, 2021.”   

  Arroyo contends that even though he is 
now eligible for early parole considera-
tion, the matter is not moot because he 
will not be considered for parole until 
2021.  If by this Arroyo means he has not 
yet been given a parole hearing date, 
nothing in section 32(a)(1) dictates the 
timing of an inmate’s actual parole suita-
bility hearing.  Arroyo conflates parole 
eligibility with parole suitability.  Ed-
wards and Gadlin — and the relevant 
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new regulations — involve parole eligi-
bility dates, not “parole hearing” dates, 
suitability determinations, or release 
dates.  Thus, in Edwards the court or-
dered that “Edwards shall be evaluated 
for early parole consideration,” not that 
he shall be given a parole hearing date.  
(Edwards, supra, 26 Cal.App.5th at p. 
1193, italics added; see also Gadlin, su-
pra, 31 Cal.App.5th at p. 790 [CDCR “is 
directed to consider Gadlin for early pa-
role consideration” within 60 days, ital-
ics added]; cf. In re McGhee (2019) 34 
Cal.App.5th 902, 909 [distinguishing pa-
role eligibility determinations made by 
CDCR from parole suitability decisions 
that must instead be made by the 
Board of Parole Hearings].) 

 Arroyo contends section 32(a)(1) pro-
vides that he “shall be offered an op-
portunity for parole” after completing 
the full term for his primary offense, 
implying he is entitled to an immediate 
parole suitability hearing.  Not so.  Sec-
tion 32(a)(1) provides only that Arroyo 
“shall be eligible for parole considera-
tion after completing the full term for 
his . . . primary offense.”  (Ibid., italics 
added.)       

 
   The Court found that because Arroyo 
had in fact received the consideration the 
regulations provided for, he was entitled 
to no other relief, and discharged the peti-
tion as moot. 

Moreover, our order to show cause in 
this matter was predicated on whether 
Arroyo was eligible for early parole con-
sideration under Proposition 57, not 
when his actual parole hearing would 
occur.  Indeed, in his traverse, Arroyo 
specifically states he “is not asking for 
immediate release from custody.”  Ra-

ther, “[h]e is merely seeking an oppor-
tunity to appear before the Board of 
Parole Terms to prove that he can be 
safely released from custody . . . as 
promised in Section 32(a)(1),” and “asks 
th[is] Court to find the regulations inva-
lid” and find him “immediately eligible 
for parole review.”  (Italics added.)  The 
regulations at issue in our order to 
show cause were found invalid in Ed-
wards, and were replaced with regula-
tions that make Arroyo eligible for early 
parole consideration.   Moreover, CDCR 
records now show Arroyo is not just eli-
gible for parole review, but that he “has 
passed the Board’s jurisdictional 
screening and has been placed into the 
Board’s computer system queue to re-
ceive a parole hearing.”   

 The timing of Arroyo’s actual parole 
suitability hearing date was neither 
raised nor argued in his petition or trav-
erse, and was raised instead for the first 
time in supplemental briefing.  (Board 
of Prison Terms v. Superior Court (2005) 
130 Cal.App.4th 1212, 1235-1236 
(Ngo).)  A habeas corpus proceeding is 
“limited to the claims which the court 
initially determined stated a prima facie 
case for relief.”  (In re Clark (1993) 5 
Cal.4th 750, 781, fn. 16, superseded by 
statute on other grounds as stated in 
Briggs v. Brown (2017) 3 Cal.5th 808; In 
re Lawley (2008) 42 Cal.4th 1231, 1248 
(Lawley) [the claims in an order to show 
cause are limited to those alleged in the 
petition].)  “‘This process of defining the 
issues is important because issues not 
raised in the pleadings need not be ad-
dressed. [Citation.]’  [Citation.]  Under 
this process, the issues to be addressed 
may not extend beyond the claims al-
leged in the habeas corpus peti-
tion.”  (Ngo, supra, 130 Cal.App.4th at 
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p. 1235.)  Thus, what Arroyo could not 
do in his traverse, “he cannot do at this 
even later stage: he cannot through ar-
gument in a [post-OSC] brief expand his 
claims beyond those alleged in the peti-
tion and made the basis of this court’s 
order to show cause.”  (Lawley, supra, 
42 Cal.4th at p. 1248.) 

 This court is bound to ‘“decide actual 
controversies by a judgment which can 
be carried into effect, and not to give 
opinions upon moot questions or ab-
stract propositions, or to declare princi-
ples or rules of law which cannot affect 
the matter in issue in the case before 
it.’ [Citations.]”  (In re Miranda (2011) 
191 Cal.App.4th 757, 762.)  Consequent-
ly, “‘[a] case becomes moot when a 
court ruling can have no practical impact 
or cannot provide the parties with effec-
tive relief.’ [Citation.]”  (In re Stephon L. 
(2010) 181 Cal.App.4th 1227, 1231.)  
Here, Arroyo has already received every-
thing he requested in his petition and 
everything that CDCR was ordered to do 
in Edwards.  There are no justiciable is-
sues left for us to decide. 

DISPOSITION 

The order to show cause is discharged, 
and the petition for writ of habeas cor-
pus is denied as moot. 

 
 

IN ANOTHER CASE SIMILAR TO GADLIN, THE 
PETITIONER WAS GRANTED PROP. 57 RELIEF.  

[PETITION FOR REVIEW FILED] 

P. v. Timothy Bertram 

CA2(5); No. B293475 
CA Supreme Ct. No. S257104 

June 17, 2019 
 

   In a case factually similar to Gadlin, the 

Court of Appeal granted relief, albeit pend-
ing review of Gadlin. 

In In re Gadlin (2019) 31 Cal.App.5th 
784, review granted May 15, 2019, 
S254599 (Gadlin), we held Department 
of Corrections and Rehabilitation (CDCR) 
regulations are invalid insofar as they 
bar early parole consideration for an in-
mate who is subject to registration un-
der Penal Code section 290 (Section 290) 
for a prior crime for which the inmate 
has already fully served his or her sen-
tence (as opposed to inmates who are 
now incarcerated as a result of a convic-
tion for a crime specified in Section 290).  
(Id. at pp. 789-790.)  As we shall briefly 
explain, we adhere to our decision in 
Gadlin pending final word from our Su-
preme Court, and under our decision in 
Gadlin, petitioner Timothy Bertram 
(Bertram)—who is in all material re-
spects similarly situated to Gregory 
Gadlin—is entitled to early parole con-
sideration.   
 

  In 1998, Bertram pled guilty to a registra-
ble offense under Section 290, subdivision 
(c).  In 2016, well after being released from 
custody on his former conviction, Bertram 
pled guilty to multiple counts of burglary 
(in four separate cases) and received a 12-
year prison sentence (plus other sentences 
ordered to run concurrently). 
 

While serving his burglary sentence, 
Bertram filed a habeas corpus petition 
challenging the validity of CDCR regula-
tions that bar him from seeking early pa-
role consideration under provisions add-
ed to our state constitution by Proposi-
tion 57, the Public Safety and Rehabilita-
tion Act of 2016.  (Cal. Const. art. I, § 32, 
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subd. (a)(1); see also Cal. Code Regs., tit. 
15, § 3491, subd. (b)(3) [“[A]n inmate is 
not eligible for parole consideration by 
the Board of Parole Hearings . . . if . . . 
[¶] . . . [¶] [t]he inmate is convicted of a 
sexual offense that currently requires or 
will require registration as a sex offender 
under the Sex Offender Registration Act, 
codified in sections 290 through 290.024 
of the Penal Code”].)  We issued an or-
der to show cause why relief requested 
in the petition should not be granted, 
and CDCR filed a return opposing habeas 
corpus relief. 

The legal issue presented in this case is 
identical in all material respects to the 
issue presented in Gadlin.  Bertram is 
entitled to a writ of habeas corpus be-
cause, for the same reasons stated in 
Gadlin, the regulatory provision that 
makes him ineligible for early parole 
consideration—California Code of Regu-
lations, title 15, section 3491, subdivi-
sion (b)(3)—is inconsistent with article I, 
section 32, subdivision (a)(1) of the Cali-
fornia Constitution and therefore void.  
(Henning v. Division of Occupational Saf. 
& Health (1990) 219 Cal.App.3d 747, 757
-758.) 

 Our disposition of this proceeding is 
accordingly as follows:  The petition for 
habeas corpus is granted.  The California 
Department of Corrections and Rehabili-
tation is directed to evaluate Bertram 
for early parole consideration within 60 
days of the issuance of our remittitur. 

 

   [The State has filed a petition for review 
in the California Supreme Court, case No. 
S257104.] 

 

AND IN STILL ANOTHER CASE SIMILAR TO 
GADLIN, THE PETITIONER WAS GRANTED 

PROP. 57 RELIEF.  

[PETITION FOR REVIEW FILED] 

In re Ronald Adams 

CA2(5); No. B292106 
CA Supreme Ct. No. S257081 

June 18, 2019 

 
   Petitioner Ronald Lee Adams is a third-
strike inmate currently serving an inde-
terminate life term of imprisonment for 
carjacking (Pen. Code, § 215, subd. (a))  
and taking a vehicle without the owner’s 
consent (Veh. Code, § 10851, subd. (a)).  
His prior convictions include two 1981 
registrable sex offenses for which he 
served a two-year prison term.  In August 
2018, he filed a petition for writ of habe-
as corpus, arguing the Department of 
Corrections and Rehabilitation (CDCR) 
erred in finding him ineligible for an early 
parole hearing pursuant to Proposition 
57.  The Court of Appeal granted his ha-
beas petition. 

The CDCR’s regulations deem Adams 
ineligible for an early parole hearing be-
cause he was previously convicted of 
registrable sex offenses.  (See Cal. Code 
Regs., tit. 15, § 3496, subd. (b) [“[A]n in-
mate is not eligible for a parole consider-
ation hearing by the Board of Parole 
Hearings . . . if the inmate is convicted of 
a sexual offense that currently requires 
or will require registration as a sex 
offender under the Sex Offender Regis-
tration Act, codified in sections 290 
through 290.024 of the Penal Code”].)   

In In re Gadlin (2019) 31 Cal.App.5th 784, 
review granted May 15, 2019, S254599 
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(Gadlin), we held these regulations invalid 
insofar as they bar early parole considera-
tion for an inmate who, like Adams, is sub-
ject to registration under section 290 for a 
prior crime for which the inmate has al-
ready fully served his or her sentence (as 
opposed to inmates who are not incarcer-
ated as a result of a conviction for a crime 
specified in section 290).  As we explained 
in Gadlin, the regulation is inconsistent 
with article I, section 32, subdivision (b)(1) 
of the California Constitution and there-
fore void.  (See Henning v. Division of Oc-
cupational Saf. & Health (1990) 219 
Cal.App.3d 747, 757-758 [“ ‘[T]here is no 
agency discretion to promulgate a regula-
tion which is inconsistent with the govern-
ing statute. . . . Administrative regulations 
that alter or amend the statute or enlarge 
or impair its scope are void.’  [Citation.]”.) 

As Adams is identically situated to Grego-
ry Gadlin in all material respects, we adopt 
our holding in Gadlin and grant the peti-
tion for writ of habeas corpus. 

Our disposition of this proceeding is ac-
cordingly as follows:  The petition for ha-
beas corpus is granted.  The California De-
partment of Corrections and Rehabilitation 
is directed to evaluate Adams for early pa-
role consideration within 60 days of the 
issuance of our remittitur.   

   [The State has filed a petition for review 
in the California Supreme Court, case No. 
S257081.] 

 
PENAL CODE SECTION 1203.01, NOT HABEAS 
CORPUS, IS THE PROPER AND AVAILABLE FO-
RUM FOR REQUESTING FRANKLIN RELIEF AF-

TER A PRIOR CONVICTION HAS BECOME FINAL   

In re Maurice Cook 

--- Cal.5th ---; CA Supreme Court No. S240153 
June 3, 2019 

      The question here is whether a sen-
tenced prisoner whose conviction is final 
can seek the remedy of evidence preserva-
tion and, if so, by what means.  The Cali-
fornia Supreme Court concluded that 
offenders with final convictions may file a 
motion in the trial court for that purpose, 
under the authority of PC § 1203.01.  That 
statute provides that, postjudgment, the 
trial court may generate, collect, and trans-
mit information about the defendant and 
the crime to the Department of Correc-
tions and Rehabilitation.  The statute spe-
cifically mentions statements prepared by 
the court, prosecutor, defense counsel, 
and investigating law enforcement agency.  
But the court has inherent authority under 
Code of Civil Procedure section 187 to au-
thorize additional evidence preservation 
consistent with the Court’s recent holding 
in Franklin.  Because section 1203.01 pro-
vides an adequate remedy at law to pre-
serve evidence of youth-related factors, 
resort to a petition for writ of habeas cor-
pus is unnecessary, at least in the first in-
stance. 

     The Court summarized the history of 
the case.  It is important to note that alt-
hough the Supreme Court reversed the 
Court of Appeal, it did so only on the ques-
tion of the type of remedy: habeas corpus 
or PC § 1203.01.  Thus, Cook retains what 
he asked for: a chance to put his youthful 
offender history before the Court to make 
a record for eventual consideration by the 
Board of Parole Hearings. 

In 2007, Anthony Cook, Jr., was con-
victed of two counts of first degree mur-
der and one count of premeditated 
attempted murder, with findings that he 
personally and intentionally discharged 
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a firearm, causing great bodily injury or 
death.   Cook was 17 years old when he 
committed the offenses.  He was sen-
tenced to life with the possibility of pa-
role for the attempted murder, and five 
consecutive terms of 25 years to life for 
the murders and enhancements.  The 
judgment was affirmed on appeal.   

In 2014, Cook filed a petition for writ of 
habeas corpus challenging his sentence 
as cruel and unusual punishment under 
the Eighth Amendment and Miller v. Ala-
bama (2012) 567 U.S. 460 (Miller).  The 
Court of Appeal held that Cook’s sen-
tence was constitutional because newly 
enacted sections 3051 and 4801 entitled 
him to a parole hearing during his 25th 
year of incarceration.  Accordingly, it de-
nied the writ, and Cook petitioned for 
review.   

While Cook’s petition was pending, we 
decided Franklin, supra, 63 Cal.4th 261.  
Thereafter, we granted Cook’s petition 
for review and transferred the case to 
the Court of Appeal with directions to 
vacate its decision and consider wheth-
er, in light of Franklin, Cook was “entitled 
to make a record before the superior 
court of ‘mitigating evidence tied to his 
youth.’ ”  (In re Cook, S234512, Supreme 
Ct. Mins., July 13, 2016.)    

On remand, the Court of Appeal held 
that Cook was entitled to such a pro-
ceeding.  (In re Cook (2017) 7 
Cal.App.5th 393, 398–399, review grant-
ed Apr. 12, 2017, S240153.)  The court 
rejected the Attorney General’s argu-
ment that habeas corpus relief was not 
available because Franklin’s remand pro-
cedure was not based on an underlying 
illegality or unlawful restraint as would 
be necessary to exercise habeas jurisdic-
tion.  (Id. at pp. 399–400.)  It reasoned:  

“A previously convicted defendant may 
obtain relief by habeas corpus when 
changes in case law expanding a defend-
ant’s rights are given retroactive 
effect.”  (Id. at p. 399.)  Accordingly, the 
court held that “the deprivation of the 
rights granted by Franklin is cognizable 
on habeas corpus” and that the 
“appropriate remedy . . . is to remand 
the matter to the trial court with direc-
tions to conduct a hearing at which 
[Cook] will have the opportunity to make 
such a record.”  (Id. at p. 400.)  

We granted the Attorney General’s pe-
tition for review, and reverse the judg-
ment of the Court of Appeal. 

   Importantly, the Court first held that 
Cook was entitled to relief even though his 
conviction was already final. 

We recently explained the role a Frank-
lin proceeding plays in the youth offend-
er parole process.  In People v. Rodriguez 
(2018) 4 Cal.5th 1123 (Rodriguez), the 
Court of Appeal declined to remand the 
case to the trial court, reasoning that the 
defendant had a “ ‘ “sufficient opportuni-
ty” ’ ” at the original sentencing hearing 
to make a record.  (Id. at p. 1131.)  We 
disagreed and held that Rodriguez was 
“entitled to remand for an opportunity 
to supplement the record with infor-
mation relevant to his eventual youth 
offender parole hearing.  Although a de-
fendant sentenced before the enact-
ment of Senate Bill No. 260 [(2013–2014 
Reg. Sess.)] could have introduced such 
evidence through existing sentencing 
procedures, he or she would not have 
had reason to know that the subse-
quently enacted legislation would make 
such evidence particularly relevant in the 
parole process.  Without such notice, 
any opportunity to introduce evidence of 
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youth-related factors is not adequate in 
light of the purpose of Senate Bill No. 
260.”  (Ibid.)        

Nothing about the remands in Franklin 
and Rodriguez was dependent on the 
nonfinal status of the juvenile offend-
er’s conviction.  On the contrary, “[t]he 
statutory text makes clear that the Leg-
islature intended youth offender parole 
hearings to apply retrospectively, that 
is, to all eligible youth offenders regard-
less of the date of convic-
tion.”  (Franklin, supra, 63 Cal.4th at p. 
278, italics added.)  By a parity of rea-
soning, an evidence preservation pro-
cess should apply to all youthful offend-
ers now eligible for such a parole hear-
ing.  As Franklin emphasized, the possi-
bility that relevant evidence will be lost 
may increase as years go by.  (Id. at pp. 
283–284.)  This reality is no less true for 
offenders whose convictions are final 
on direct appeal.         

Nor were the remands in Franklin and 
Rodriguez dependent on this court’s au-
thority under section 1260 to resolve a 
factual issue affecting the validity of the 
judgment.  (See People v. Braxton 
(2004) 34 Cal.4th 798, 818–819 [citing 
cases].)  Rather, a Franklin proceeding is 
unrelated to the validity of the defend-
ant’s sentence.  Neither the entitlement 
to a youth offender parole hearing, nor 
the evidence preservation process 
“disturb[s] the finality of state convic-
tions.”  (Montgomery, supra, 577 U.S. at 
p. __ [136 S.Ct. at p. 736].)  It follows 
that nothing in that proceeding de-
pends on the pendency of a direct ap-
peal challenging the judgment or this 
court’s remand authority under section 
1260.  Consistent with this view, Cook 
confirmed at oral argument that he 
does not seek to attack the validity of 

his judgment, which is final.   

Accordingly, we hold that an offender 
entitled to a hearing under sections 
3051 and 4801 may seek the remedy of 
a Franklin proceeding even though the 
offender’s sentence is otherwise final. 

   But a question remains.  How does a ju-
venile offender with a final conviction gain 
access to the trial court for an evidence 
preservation proceeding?   

We have explained that “ ‘[t]here is no 
statutory authority for a trial court to 
entertain a postjudgment motion that is 
unrelated to any proceeding then pend-
ing before the court.  [Citation.]  In-
deed, a motion is not an independent 
remedy.  It is ancillary to an on-going 
action and “ ‘implies the pendency of a 
suit between the parties and is confined 
to incidental matters in the progress of 
the cause.  As the rule is sometimes ex-
pressed, a motion relates to some ques-
tion collateral to the main object of the 
action and is connected with, and de-
pendent on, the principal remedy.’ 
”  [Citation.]  In most cases, after the 
judgment has become final, there is 
nothing pending to which a motion may 
attach.’ ”  (People v. Picklesimer (2010) 
48 Cal.4th 330, 337 (Picklesimer), 
quoting Lewis v. Superior Court (2008) 
169 Cal.App.4th 70, 76–77.) 

   The parties disagreed on what should be 
the proper remedy for gaining relief of a 
juvenile offender record proceeding. 

Cook sought a writ of habeas corpus 
and the parties vigorously debate the 
propriety of that remedy.  The Attorney 
General argues that the remand proce-
dure contemplated in Franklin was not 
necessary to cure an underlying illegali-
ty in the juvenile’s sentence.  Rather, he 
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urges, it is an evidence-gathering proce-
dure designed to implement the new pa-
role provisions in section 3051 by reo-
pening youthful offenders’ sentencing 
hearings, allowing them to build a more 
robust record of their characteristics and 
circumstances related to the offense for 
later use at a parole hearing.  Here, the 
Attorney General reasons that, “absent 
any underlying unlawful restraint or ille-
gal sentence, habeas corpus would not 
historically lie to reopen a sentencing 
hearing in a long final case in order to 
supplement a record.”   

Cook counters that depriving him of an 
opportunity to make a record in the trial 
court amounts to an unlawful custodial 
restraint cognizable on habeas corpus.  
According to Cook, a Franklin proceeding 
is necessary to effectively cure the un-
constitutionality of his sentence under 
Miller, and to carry out the statutory 
mandate of section 4801, subdivision (c) 
that the Board “shall give great weight to 
the diminished culpability of youth as 
compared to adults, the hallmark fea-
tures of youth, and any subsequent 
growth and increased maturity of the 
prisoner in accordance with relevant 
case law.”  He argues that the writ of ha-
beas corpus is a proper vehicle to over-
see the operation of the parole system.   

  The Court found that habeas corpus was 
not needed to obtain the relief Cook 
sought, and that the appropriate, and nar-
rower, forum was via PC § 1203.01. 

We need not decide if the writ of habe-
as corpus is expansive enough to afford 
Cook the relief he seeks.  Cook has a 
plain, speedy, and adequate remedy at 
law that makes resort to habeas corpus 
unnecessary, at least in the first in-

stance.  (In re Gandolfo (1984) 36 Cal.3d 
889, 899–900; see generally, Kirchner, 
supra, 2 Cal.5th at p. 1052, and cases cit-
ed; 6 Witkin & Epstein, Cal. Criminal Law 
(4th ed. 2012) Criminal Writs, § 25, pp. 
630–631.)  In cases with final judgments, 
section 1203.01 gives the trial court au-
thority to conduct an evidence preserva-
tion proceeding as envisioned in Frank-
lin.   

Under section 1203.01, the trial court 
may create a post judgment record for 
the benefit of the Department of Correc-
tions and Rehabilitation.  Specifically, 
subdivision (a) provides:  “Immediately 
after judgment has been pronounced, 
the judge and the district attorney, re-
spectively, may cause to be filed with the 
clerk of the court a brief statement of 
their views respecting the person con-
victed or sentenced and the crime com-
mitted, together with any reports the 
probation officer may have filed relative 
to the prisoner.  The judge and district 
attorney shall cause those statements to 
be filed if no probation officer’s report 
has been filed.  The attorney for the de-
fendant and the law enforcement agen-
cy that investigated the case may like-
wise file with the clerk of the court state-
ments of their views respecting the de-
fendant and the crime of which he or 
she was convicted.”  (§ 1203.01, subd. 
(a).)  Thereafter, the clerk of the court 
must mail copies of the statements and 
reports to the Department of Correc-
tions and Rehabilitation (ibid.), providing 
information to assist effective admin-
istration of the law (see In re Minnis 
(1972) 7 Cal.3d 639, 650). 

   Indeed, the Court found that a PC § 
1203.01 proceeding was equivalent to a 
Franklin hearing. 
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The purpose of section 1203.01 paral-
lels that of a Franklin proceeding.  As we 
explained in Franklin, the statutes 
“contemplate that information regarding 
the juvenile offender’s characteristics 
and circumstances at the time of the 
offense will be available at a youth 
offender parole hearing to facilitate the 
Board’s consideration.”  (Franklin, supra, 
63 Cal.4th at p. 283.)  A Franklin pro-
ceeding serves that purpose.  (Id. at p. 
284.)  Further, recognizing the court’s 
authority under section 1203.01 to gath-
er youth offender evidence effectuates 
sections 3051 and 4801.    

   The Court recited the reasons for and 
narrow scope of habeas corpus, and distin-
guished Cook’s request for relief from ha-
beas relief. 

In exercising habeas jurisdiction, the 
courts “ ‘must abide by the procedures 
set forth in . . . sections 1473 through 
1508.’ ”  (People v. Romero (1994) 8 
Cal.4th 728, 737, quoting Adoption of 
Alexander S. (1988) 44 Cal.3d 857, 865.)  
Those procedures include a petition al-
leging unlawful restraint, naming the 
custodian, and specifying the facts on 
which the claim is based.  The petition 
must be verified and include reasonably 
available documentary evidence sup-
porting the claims.  (§§ 1474–1475; Peo-
ple v. Duvall (1995) 9 Cal.4th 464, 474; 
Romero, at p. 737.)  It must state wheth-
er any prior application has been made 
and the result of those proceedings, and 
must allege that the petition is timely or 
demonstrate good cause for delay.  (§ 
1475; In re Robbins (1998) 18 Cal.4th 
770, 780–781, 805; In re Clark (1993) 5 
Cal.4th 750, 783, 798, fn. 35.)  When 
presented with a habeas petition, the 
court must assess whether it states a pri-
ma facie case for relief and whether the 

stated claims are procedurally barred.  
(Romero, at p. 737.)  If the petition 
meets these requirements, the court 
must issue a writ of habeas corpus or 
order to show cause, receive a return 
and traverse, and may, if necessary, or-
der an evidentiary hearing on the claims.  
(Id. at pp. 738–740; Duvall, at pp. 475–
478.)  The purpose of the evidentiary 
hearing is to make findings of fact and 
credibility determinations necessary to 
adjudicate the petition.  (In re Hardy 
(2007) 41 Cal.4th 977, 993.)  Finally, re-
lief in habeas corpus is granted by “an 
order or judgment directing the petition-
er’s release from custody or alteration of 
the conditions of the petitioner’s con-
finement.”  (Romero, at p. 743.)   

As noted, Cook is not seeking release.  
Nor does he challenge the jurisdiction of 
the court or the validity of the proceed-
ings that led to his now final judgment 
and sentence.  The relief he seeks is en-
tirely consistent with section 1203.01, 
which has nothing to do with the validity 
of a trial court’s judgment.  The section 
does not define procedures that will cul-
minate in a new judgment and does not 
contemplate modification of the original 
judgment.  By its terms, the statute ad-
dresses the filing of statements with the 
court “after judgment has been pro-
nounced.”  (§ 1203.01, subd. (a).)   Fur-
ther, the motion we recognize under 
section 1203.01 does not impose the rig-
orous pleading and proof requirements 
for habeas corpus.  (See discussion, post, 
at pp. 20‒21.)  Nor does it require the 
court to act as a factfinder.  Rather, it 
simply entails the receipt of evidence for 
the benefit of the Board.  (Franklin, su-
pra, 63 Cal.4th at p. 284.)  For these rea-
sons, resort to the writ of habeas corpus 
in the first instance would be unneces-
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sarily cumbersome.  Not only is initial 
resort to section 1203.01, supplement-
ed as necessary by Code of Civil Proce-
dure section 187, an adequate remedy, 
it is superior in its efficiency and pur-
pose to reliance on the great writ. 

   In conclusion, the Court outlined the 
procedure to be used for gaining Franklin 
relief after one’s conviction had become 
final. 

For inmates like Cook who seek to pre-
serve evidence following a final judg-
ment, the proper avenue is to file a mo-
tion in superior court under the original 
caption and case number, citing the au-
thority of section 1203.01 and today’s 
decision.  The motion should establish 
the inmate’s entitlement to a youth 
offender parole hearing and indicate 
when such hearing is anticipated to take 
place, or if one or more hearings have 
already occurred.  The structure for the 
proceeding is outlined in Franklin, su-
pra, 63 Cal.4th at page 284, and further 
informed by the youth-related factors 
set forth in section 4801, subdivision (c).  
The proceeding is not limited to the fil-
ing of statements referenced in section 
1203.01.  Rather, consistent with Frank-
lin and the court’s inherent authority, 
the offender shall have the opportunity 
to “place on the record any documents, 
evaluations, or testimony (subject to 
cross-examination) that may be rele-
vant at his eventual youth offender pa-
role hearing, and the prosecution like-
wise may put on the record any evi-
dence that demonstrates the juvenile 
offender’s culpability or cognitive ma-
turity, or otherwise bears on the influ-
ence of youth-related fac-
tors.”  (Franklin, at p. 284.)   

Although Franklin mandates an oppor-
tunity for evidence preservation, the 
trial court may “exercise its discretion 
to conduct this process efficiently, en-
suring that the information introduced 
is relevant, noncumulative, and other-
wise in accord with the governing rules, 
statutes, and regulations.”  (Rodriguez, 
supra, 4 Cal.5th at p. 1132.)  The court 
may, for example, require an offer of 
proof regarding the evidence the 
offender seeks to present, so that it can 
determine whether such evidence is rel-
evant to youth-related factors and 
meaningfully adds to the already availa-
ble record.  It may also determine 
whether testimony is 
“appropriate” (Franklin, supra, 63 
Cal.4th at p. 284), or if other types of 
evidentiary submissions will suffice.  Fi-
nally, Franklin emphasized that the pur-
pose of the proceeding was to allow the 
offender to assemble evidence “at or 
near the time of the juvenile’s offense 
rather than decades later when memo-
ries have faded, records may have been 
lost or destroyed, or family or commu-
nity members may have relocated or 
passed away.”  (Id. at pp. 283–284.)  
Some offenders who file these postjudg-
ment motions in the trial court may 
have spent a decade or more in prison.  
Some may have even come before the 
Board for a youth offender parole hear-
ing.  The court may consider whether a 
Franklin proceeding is likely to produce 
fruitful evidence considering such fac-
tors as the passage of time and whether 
the offender has already benefitted 
from the factfinding procedures set 
forth in section 3051, subdivision (f)(1) 
and (2) with the assistance of appointed 
counsel (§ 3041.7; Cal. Code Regs., tit. 
15, § 2256, subd. (c)).  Additionally, 
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some offenders may choose not to pre-
sent certain forms of evidence, such as 
live testimony, or to forgo a Franklin 
proceeding altogether.  Delving into the 
past is not always beneficial to a defend-
ant.  The opportunity for a Franklin 
hearing is just that:  an opportunity. 

   Accordingly, the remedy appropriate for 
Cook was to deny his habeas petition, but 
permit PC § 1203.01 relief to be sought. 

The judgment of the Court of Appeal 
granting Cook’s petition for writ of habe-
as corpus is reversed and the matter is 
remanded to the Court of Appeal with 
directions to deny the petition.  The de-
nial order shall be without prejudice to 
Cook’s filing a motion in the trial court 
for a Franklin proceeding under the au-
thority of section 1203.01 and today’s 
decision. 

 

CONTRABAND FOUND IN COMMON AREA OF 
CELL IS “SOME EVIDENCE” OF POSSESSION BY 

BOTH CELLMATES   

In re Christopher Rigsby 

Cal.App. 5; No. F075680 
July 24, 2019 

    

   Remaining disciplinary-free is major com-
ponent of eventually being found suitable 
for parole.  But the risks extend beyond 
your own behavior, and can encompass 
the actions of your cellie, too.  In this re-
cent Court of Appeal decision, the pres-
ence of a “kicker” on one cellie’s open 
shelf constituted “some evidence” that 
this contraband was available to both oc-
cupants of the cell.  On this basis, the loss 
of good time credits from the RVR was sus-
tained. 

   Of course, loss of good time credits is not 

comparable to loss of a parole suitability 
finding.  But the avoidance of the RVR in 
both cases depends on maintaining a mu-
tually agreed-upon ‘clean house.’  The best 
solution to this eternal problem of prison 
housing is to find a ‘programming’ lifer to 
cell up with. 

Respondent Christopher Rigsby is pres-
ently serving a life sentence for murder.  
In 2015, prison officials found him guilty 
of possessing contraband, which result-
ed in a 30-day loss of inmate privileges 
and early release credits.  Rigsby chal-
lenged the disciplinary action by peti-
tioning the Fresno Superior Court for a 
writ of habeas corpus.  The superior 
court granted the petition, concluding 
there was insufficient evidence to sup-
port the finding of constructive posses-
sion.  The warden of Pleasant Valley 
State Prison (PVSP) appeals the superior 
court’s ruling. 

The warden’s appeal is well taken.  As 
we explain, the superior court’s decision 
cannot be reconciled with the standard 
of review for prison disciplinary pro-
ceedings.  Therefore, the order granting 
respondent’s petition must be reversed. 

  The evidence from the hearing was from 
the C/O finding a kicker in a closed Folgers 
can, and Rigsby’s cellie stating that Rigsby 
did NOT know about it. 

The factual allegations were docu-
mented in a California Department of 
Corrections and Rehabilitation form 115 
(CDC-115) rules violation report.  The 
correctional officer who had found the 
contraband wrote, “I discovered in cell 
132 on the bottom shelf, a 16 ounce Fol-
gers coffee jar[.]  [A]s I opened the jar a 
strong odor of alcohol emanated from 
the jar.  The contents of the coffee jar 
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contained a yellow/orange pulpy sub-
stance similar to that of Inmate Manu-
factured ‘Kicker’ ….  The cell is occupied 
by inmates [   ] … and Rigsby.”  In a sup-
plemental “Alcohol Verification Report,” 
a correctional sergeant claimed to have 
verified the substance “was in fact in-
mate manufactured ‘kicker.’” 

Rigsby denied the charge and stated, 
“The kicker did not belong to me, I had 
no knowledge of it.”  He was afforded a 
hearing and the opportunity to examine 
witnesses.  According to the CDC-115 
report, Rigsby briefly questioned his cell-
mate and the officer who discovered the 
contraband.  He asked the officer, “Was 
the kicker found in my living area 
amongst my possessions?”  The answer 
was no.  He asked his cellmate, “Did I 
have knowledge of the kicker in the 
cell?” and the cellmate replied, “No.” 

   CDC knew that it was not Rigsby’s.  But 
that didn’t end the inquiry.  They deter-
mined that because it was an area accessi-
ble to him, he was guilty of constructive 
possession. 

The hearing officer, Lieutenant Daniel 
Burns, found Rigsby guilty as charged.  
His portion of the CDC-115 report states, 
“Although the kicker was not found in 
Rigsby’s property or his shelf he still 
maintains constructive possession over 
all items in his cell in that he has 
knowledge of the item and the ability to 
control it.”  Rigsby unsuccessfully pur-
sued administrative remedies before fil-
ing his petition for a writ of habeas cor-
pus. 

   The Superior Court, after an evidentiary 
hearing, found the evidence not compel-
ling to support his guilty finding, and or-
dered the RVR to be rescinded. 

The superior court found sufficient evi-
dence that the kicker contained alcohol.  
However, Lieutenant Burns’ contentions 
regarding the detectability of the odor 
were rejected.  The judge said, “[T]here 
is no evidence that there was any odor 
in the cell, and I’m quite confident your 
officer would have written in his report 
or testified at the hearing, I walked into 
the cell and I smelled an odor of alcohol 
that suggested to me I should search 
further and look for an item.  He didn’t.  
He didn’t say that.  In fact, he didn’t say 
he smelled it at all until he opened the 
can.  So we have no idea how long the 
item’s been in the cell.  We have no idea 
that there’s any odor emitting from the 
can.” 

 The superior court also noted the lack 
of evidence regarding whether the 
coffee jar was in “plain view.”  The cir-
cumstances of proximity and accessibil-
ity were deemed insufficient: 

“It’s just a classic standard procedure of 
PVSP to presume that two inmates in a 
cell must necessarily own and control 
every item in the cell.  [However,] 
there’s no evidence here that Mr. Rigsby 
knew that item was there or had any 
ability to control or possess it.  None.  
Not some evidence; none.  … I’m sure 
there’s lots of activities in cells that are 
worthy of discipline, but somebody hap-
pening to occupy a cell with someone 
else who has an item, no evidence of 
which emits any odor or is visible to any-
one, and just assuming that because 
he’s in the same cell he must necessarily 
know it’s there and have a right to con-
trol and possess it is a mere assumption 
not supported by facts.” 

 On March 23, 2017, the superior court 
issued a minute order granting Rigsby’s 
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petition.  The California Department of 
Corrections and Rehabilitation was in-
structed to “restore the custody credits 
that were forfeited and to set aside the 
violation of CDC 115 from [Rigsby]’s file.”  
A timely notice of appeal followed. 

   On CDC’s appeal, the appellate court re-
lied solely on the “some evidence” stand-
ard associated with disciplinary hearings. 

  Prisoners are entitled to minimal due 
process safeguards in disciplinary 
matters involving the possible loss of 
early release credits.  (Wolff v. McDon-
nell (1974) 418 U.S. 539, 558.)  The judi-
cial remedy for a denial of those protec-
tions is a writ of habeas corpus.  In Su-
perintendent v. Hill (1985) 472 U.S. 445 
(Hill), the United States Supreme Court 
held “due process in this context re-
quires only that there be some evidence 
to support the findings made in the disci-
plinary hearing.”  (Id. at p. 457.) 

 Under the Hill decision, “prison discipli-
nary action will not be disturbed so long 
as ‘some evidence’ supports the action 
taken.  [Citation.]  ‘Ascertaining whether 
this standard is satisfied does not re-
quire examination of the entire record, 
independent assessment of the credibil-
ity of witnesses, or weighing of the evi-
dence.  Instead, the relevant question is 
whether there is any evidence in the rec-
ord that could support the conclusion 
reached by the disciplinary board.’”  (In 
re Zepeda (2006) 141 Cal.App.4th 1493, 
1498 (Zepeda), quoting Hill, supra, 472 
U.S. at pp. 455–456.) 

   The appellate court followed the prece-
dent that would have required a finding 
that there was no evidence in support of 
the RVR conclusion. 

“Implicit in the ‘some evidence’ stand-

ard of review is the recognition that due 
process requirements … do not author-
ize courts to reverse prison disciplinary 
actions simply because, in the reviewing 
court’s view, there is a realistic possibil-
ity the prisoner being disciplined is not 
guilty of the charged infrac-
tion.”  (Zepeda, supra, 141 Cal.App.4th 
at p. 1498.)  “‘Revocation of good time 
credits is not comparable to a criminal 
conviction,’ and ‘neither the amount of 
evidence necessary to support such a 
conviction’ nor ‘any other standard 
greater than some evidence applies 
….’  (Hill, supra, 472 U.S. at p. 456.)  
Thus, to withstand court scrutiny for fed-
eral due process purposes, there is simp-
ly no requirement that the evidence 
‘logically precludes any conclusion but 
the one reached by the disciplinary 
[official].’  (Id. at p. 456.)  Rather, all that 
is required is ‘“some evidence from 
which the conclusion of the [official] 
could be de-
duced.”’  [Citations].”  (Zepeda, at p. 
1499.) 

   The court relied on the distinction that 
Rigsby’s guilty finding was of a prison rules 
regulation, not a conviction of a crime, and 
therefore the Hill and Zepeda precedents 
controlled. 

Rigsby cites cases that hold proximity 
and accessibility are not alone sufficient 
to prove unlawful possession.  (E.g., Peo-
ple v. Land (1994) 30 Cal.App.4th 220, 
224; People v. Zyduck (1969) 270 
Cal.App.2d 334, 336.)  The Zepeda opin-
ion says this argument “misses the 
point” because prison disciplinary action 
is “‘not comparable to a criminal convic-
tion.’”  (Zepeda, supra, 141 Cal.App.4th 
at p. 1499, quoting Hill, supra, 472 U.S. 
at p. 456.)  Unlike in a criminal appeal, 
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“the narrow role assigned to the review-
ing court is solely to determine whether 
there is ‘any evidence in the record that 
could support the conclusion reached by 
the disciplinary board.’”  (Zepeda, at p. 
1500, quoting Hill, at pp. 455–456.) 

To summarize, Rigsby and another in-
mate jointly occupied a prison cell that 
was six feet by eleven feet in size.  Rigsby 
himself noted the two of them had “very 
meager possessions.”  During a search of 
the cell, prison officials discovered a pro-
hibited item located in a common area 
accessible to both men.  These facts are 
not materially distinguishable from those 
in Zepeda and thus permit an inference, 
i.e., constitute “some evidence,” that 
Rigsby was in possession of the contra-
band.  The superior court’s analysis con-
flicts with the case law.  We are not per-
suaded to depart from precedent that is 
directly on point. 

The order granting respondent’s peti-
tion for a writ of habeas corpus is re-
versed. 

   [Writer’s comment:  This ruling does not 
appear to recognize the difference to a lifer 
between “loss of good time credits” (which 
are generally not available to California lif-
ers) and loss of liberty on parole.  If Rigsby 
had been charged with a crime, tried and 
convicted, he would have had a good 
chance at getting that conviction quashed 
on the basis of insufficient evidence.  In the 
instant case, he suffered the loss of free-
dom (potentially, from a BPH denial), but 
without the due process protection that 
attaches to a conviction.  It seems that this 
issue is ripe for higher court review, based 
upon the indeterminate parole denial lia-
bility, vs. only a determinate “good time 
credit” loss.] 

 
LIFER PAROLE REVOCATION PETITION CANNOT 

BE DISMISSED BY TRIAL COURT UNDER PC § 
1385 “IN THE INTERESTS OF JUSTICE” 

P. v. Barry Wiley 

--- CA5th ---; CA1(3); No. A154248 
June 28, 2019 

      This published case is instructive in the 
matter of lifer parole revocations – a grow-
ing problem as the number of released lif-
ers increases.  [In August 2019 alone, the 
BPH has 13 “reconsideration” hearings 
scheduled for violated lifers back inside the 
walls.] 

Does Penal Code section 1385  author-
ize a trial court to dismiss a parole revo-
cation petition “in furtherance of jus-
tice”?  No.  The authority to dismiss con-
ferred by section 1385, subdivision (a) is 
addressed to the criminal charges or alle-
gations in the indictment or information, 
so we reject defendant Barry Wiley’s as-
sertion that the trial court abused its dis-
cretion when it declined to dismiss his 
parole violation petition.   We therefore 
affirm the order revoking Wiley’s parole 
and remanding him to the California De-
partment of Corrections and Rehabilita-
tion (CDCR). 

   From the record below, it is plain that 
Wiley was not conforming with expecta-
tions of his parole agent. 

In 1991 Wiley was convicted of offenses 
including first degree murder, second 
degree robbery, and kidnapping.   He 
was sentenced to 26 years to life in pris-
on.   

On March 9, 2017, Wiley was released 
on parole.  Between August and Novem-
ber 2017 he violated his parole condi-
tions and the rules of Geo Care Parolee 
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Services Center (Geo Care), his transi-
tional housing and sober living environ-
ment program, by drinking alcohol on 
four occasions.   He also failed to regis-
ter as a sex offender as required under 
section 290.   

On February 11, 2018, Wiley violated 
parole by returning to Geo Care after his 
midnight curfew.  He had previously 
been referred to multiple programs for 
substance abuse and sex-offender treat-
ment, medical and mental health care, 
and other services, but failed to make 
use of them.  Wiley’s parole agent con-
sidered intermediate sanctions for the 
curfew violation such as additional re-
ferrals to outpatient or residential treat-
ment facilities but concluded such 
measures would be insufficient in light 
of Wiley’s poor performance on parole.  

According to the parole violation report, 
Wiley’s behavior was “destructive to 
maintaining his sobriety.  His less than 
stellar compliance while on parole su-
pervision has exhausted the multiple 
service providers that have attempted 
to provide him the multidisciplinary sup-
port, guidance and direction to address 
his dual diagnosis, [so] it appears that a 
referral to the Court is appropriate at 
this time.”  Wiley’s failures to follow 
Geo Care rules also resulted in his termi-
nation from the program.   

   DAPO filed a petition for revocation, 
which came before the Superior Court.  
The court found only one of the three alle-
gations supported by evidence. 

The Division of Adult Parole Opera-
tions filed a parole revocation petition 

1966 Tice Valley Boulevard, no 439 

Walnut Creek, CA 94595 
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based on three grounds: (1) the curfew 
violation; (2) Wiley’s failure to remain in 
a transitional housing program and so-
ber living environment for at least six 
months; and (3) his failure to obey his 
parole agent’s directive to stay out of 
Golden Gate Park.   

After a contested evidentiary hearing 
the court found that Wiley violated pa-
role by returning to Geo Care after cur-
few.  It found the remaining two allega-
tions were unsubstantiated.   

   Wiley protested that for the one remain-
ing charge – curfew violation – revocation 
of parole was too severe a punishment.  
The court was sympathetic, but found it 
was compelled to return him to prison, as 
a matter of law. 

Wiley argued reincarceration was an 
excessive sanction for the curfew viola-
tion and urged the court to dismiss the 
parole revocation petition in the interest 
of justice pursuant to section 1385.  The 
court said it did not disagree as a factual 
matter, but that it lacked the legal au-
thority to dismiss the petition.  It ex-
plained: “my understanding of Penal 
Code section 3000.08(h) and the provi-
sions around that and realignment stat-
utes overall is what I said is that—so as 
to other petitions to revoke parole, the 
Court has much more authority.  And as 
to lifers, the legislature gave the authori-
ty, once there’s any violation, essential-
ly, and a petition’s been filed and a find-
ing—well, and a petition’s been filed and 
the evidence supports a finding of a vio-
lation, that I have to find a violation and 
return the parolee to CDCR and the ju-
risdiction of BPH for a determination of 
how to respond to that violation.  Is that 
what I want to do?  No.  And, you know, 
that’s on the record.  But it’s what I feel 

like I have to do.”   

The court revoked Wiley’s parole and 
remanded him to the CDCR’s custody.   

   The court of appeal first explained that 
Wiley, under a murder conviction, was sub-
ject to stricter rules for revocation peti-
tions. 

For most parolees, the court may mod-
ify or revoke parole upon finding a viola-
tion if the interests of justice so require. 
(§§ 1203.2, 300.08, subd.(f).)  In doing 
so, the court may order the parolee to 
serve up to 180 days in jail. (§ 3000.08, 
subds. (f), (g).)  But when a parolee sub-
ject to supervision under section 3000.1 
(for murder offenses) or section 3000, 
subdivision (b)(4) (for certain sex offens-
es) has violated parole, he or she “shall 
be remanded to the custody of the 
[CDCR] and the jurisdiction of the Board 
of Parole Hearings for the purpose of 
future parole consideration.”  (§ 
3000.08, subd.(h).) 

   The court went on to explain how PC § 
1385 operates. 

Section 1385, subdivision (a) provides: 
“The judge or magistrate may, either of 
his or her own motion or upon the appli-
cation of the prosecuting attorney, and 
in furtherance of justice, order an action 
to be dismissed.”   Wiley contends this 
provision authorized the trial court to 
dismiss the parole revocation petition, 
and, therefore, that the court’s failure to 
recognize its power to do so requires 
reversal and remand for an informed 
exercise of discretion.  The Attorney 
General asserts parole revocation pro-
ceedings are not “actions” within the 
meaning of section 1385, and therefore 
that the order should be affirmed.  The 
issue is one of statutory construction 
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subject to independent review.  (People 
v. VonWahlde (2016) 3 Cal.App.5th 1187, 
1196 (VonWahlde).) 

VonWahlde addressed a closely related 
issue: whether section 1385 authorizes 
the trial court to terminate a defendant’s 
parole term when sentencing him in an-
other case.  The appellate court conclud-
ed it does not.  It explained: “ ‘Section 
1385 permits a court, “in furtherance of 
justice, [to] order an action to be dis-
missed.”  [Citation.]  Although the stat-
ute literally authorizes a court to dismiss 
only an entire criminal action, [the Cali-
fornia Supreme Court has] held it also 
permits courts to dismiss, or “strike,” fac-
tual allegations relevant to sentencing, 
such as those that expose the defendant 
to an increased sentence.  [Citations.]  
However, the court’s power under sec-
tion 1385 is not unlimited; it reaches only 
the “individual charges and allegations in 
a criminal action.”  [Citation.]  Thus, a 
court may not strike facts that need not 
be charged or alleged such as the sen-
tencing factors that guide the court’s de-
cisions whether to grant probation 
[citation] or to select the upper, middle 
or lower term for an 
offense.”  (VonWahlde, supra, 3 
Cal.App.5th at p. 1197.)  “ ‘ “The only ac-
tion that may be dismissed under . . . sec-
tion 1385, subdivision (a), is a criminal 
action or a part there-
of.”  [Citation.]’  [Citation.]  A period of 
parole is not a criminal action or a part 
thereof as contemplated by section 
1385.   Rather, it is ‘a form of punish-
ment accruing directly from the underly-
ing conviction.’ ”  (Ibid, quoting In re Var-
nell (2003) 30 Cal.4th 1132, 1137 
(Varnell).)   

 The VonWahlde court expressed no 

opinion concerning whether a court may 
dismiss a parole revocation proceeding, 
as opposed to striking a term of parole, 
under section 1385.  (VonWahlde, supra, 
3 Cal.App.5th at p. 1198, fn. 6.)  Faced 
squarely with that question, we conclude 
section 1385 does not apply.  Simply put, 
a parole revocation proceeding is not an 
“action or a part thereof as contemplat-
ed by section 1385.”  (Id. at p. 1197.)  A 
criminal “action” is defined as “[t]he pro-
ceeding by which a party charged with a 
public offense is accused and brought to 
trial and punishment.”  (§ 683.)  Parole 
revocation petitions and hearings do not 
fit within that definition, as they occur 
after the proceeding by which the de-
fendant is brought to trial and punished.  
“[T]he revocation of parole is not part of 
a criminal prosecution. . . . Parole arises 
after the end of the criminal prosecution, 
including imposition of sen-
tence.”  (Morrissey v. Brewer (1972) 408 
U.S. 471, 480, internal citation omitted; 
see Williams v. Superior Court (2014) 230 
Cal.App.4th 636, 647, disapproved on 
another point in People v. DeLeon (2017) 
3 Cal.5th 640, 653 (Williams).)  Nor can 
such proceedings plausibly be classified 
as “part” of an action, which for purpos-
es of section 1385 means “charges or al-
legations in an indictment or infor-
mation.”  (People v. Hernandez  (2000) 
22 Cal.4th 512, 523 [holding sanity pro-
ceedings do not constitute an “action” or 
part thereof for purposes of section 
1385, subdivision (a)]; Varnell, supra, 30 
Cal.4th at p. 1137 [sentencing factors not 
subject to section 1385 dismissal be-
cause they “are not included as offenses 
or allegations in an accusatory pleading”; 
VonWahlde, supra, 3 Cal.App.5th at p. 
1197.)  The conclusion from these au-
thorities that probation revocation peti-
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 tions are not actions or parts thereof for 
purposes of section 1385 is inescapable.   

   The Court of Appeal found that the supe-
rior court had no power to be empathetic 
in such a case – the Legislative intent was 
plain, and carried the day. 

We understand the trial court’s con-
cern about the result dictated by the 
statutory scheme.  Nonetheless, the Leg-
islature’s directive is clear, and we are 
not at liberty to alter it.  “ ‘Courts must 
take a statute as they find it, and if its 
operation results in inequality or hard-
ship in some cases, the remedy therefor 
lies with the legislative authori-
ty.’”  (Unzueta v. Ocean View School Dist. 
(1992) 6 Cal.App.4th 1689, 1697.) 

The order revoking parole is affirmed. 

  

‘STREET TERRORISM’ CONVICTION BASED ON 
‘FELONIOUS CRIMINAL CONDUCT’ MUST BE 

DISMISSED WHEN PROP. 47 REDUCED UNDER-
LYING FELONY TO A MISDEMEANOR 

P. v. Luis Valenzuela 

--- Cal.5th ---; CA Supreme Court No. S239122 
June 3, 2019 

    

   The California Supreme Court held that 
when a person suffers a felony conviction, 
and is also found guilty of ‘street terrorism’ 
associated with that felony, if the felony is 
subsequently reduced to a misdemeanor 
under operation of Prop. 47, the ancillary 
conviction of ‘street terrorism’ cannot 
stand, since it must be based on ‘felonious 
criminal conduct.’ 

In November 2014, California voters 
approved Proposition 47, the Safe Neigh-
borhoods and Schools Act (Proposition 
47).  This initiative reclassified as misde-

meanors certain narcotics and theft 
offenses previously cast as felonies.  We 
granted review in this matter to deter-
mine what effect the reduction of a felo-
ny conviction to a misdemeanor under 
Proposition 47 has on a related convic-
tion, subsumed within the same judg-
ment, for the crime of “street terror-
ism.” This gang crime occurs when a 
“person who actively participates in any 
criminal street gang with knowledge that 
its members engage in, or have engaged 
in, a pattern of criminal gang activity . . . 
willfully promotes, furthers, or assists in 
any felonious criminal conduct by mem-
bers of that gang.”  (Pen. Code, § 186.22, 
subd. (a).)    

Here, defendant stole a bicycle and on 
that basis was convicted of both felony 
grand theft (§ 487, subd. (c)) and street 
terrorism.  After Proposition 47 came 
into effect, defendant successfully peti-
tioned to have the grand theft conviction 
reduced to a misdemeanor.  (See § 
1170.18, subds. (a), (b), as added by 
Prop. 47, § 14, approved by voters Gen. 
Elec. (Nov. 4, 2014).)  The resentencing 
court refused to dismiss defendant’s 
conviction for street terrorism, even 
though the theft of the bicycle supplied 
the “felonious criminal conduct” neces-
sary for the commission of this offense.  
(§ 186.22, subd. (a).)  The Court of Ap-
peal affirmed.   

We conclude that defendant is entitled 
to have his street terrorism conviction 
dismissed.  The reduction of defendant’s 
grand theft conviction to a misdemeanor 
through Proposition 47 resentencing es-
tablished the absence of an essential ele-
ment of the street terrorism offense — 
felonious criminal conduct.  With this 
element now absent, in the full resen-
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tencing that is to occur under the initia-
tive the court cannot lawfully impose 
sentence on the street terrorism convic-
tion.  We therefore reverse the judg-
ment below. 

   The Court summarized the history of 
Valenzuela’s conviction and appeals. 

In 2013, Manny Ramirez was riding his 
bicycle in Oxnard when defendant Luis 
Valenzuela and his friend Timothy Medi-
na waved at him to stop.  Ramirez com-
plied.  Defendant asked Ramirez where 
he was from.  Defendant also warned 
Ramirez that he did not like “homies 
from East Side,” a street gang in Santa 
Barbara.   

Ramirez replied that he was not a 
member of any gang.  Defendant never-
theless tried to punch Ramirez.  After 
Ramirez dodged his punch, defendant 
grabbed Ramirez’s bicycle and said it 
was now his.  Defendant gave Ramirez 
his address and told him he could come 
to his house and get the bike back, but 
Ramirez would need to bring an “older 
homie from the neighborhood to vouch 
for him.”  Medina added, “If you want 
your bike back, you’ll have to throw 
down or fight for it.”   

Ramirez left.  He reported the incident 
to police and gave them defendant’s ad-
dress.  Police recovered the bicycle from 
that address and arrested defendant.  
The bicycle was worth approximately 
$200.   

In 2014, a jury found defendant guilty 
of felony grand theft (§ 487, subd. (c) 
[recognizing the crime of grand theft as 
having occurred “when the [stolen] 
property is taken from the person of an-
other”]) as a lesser offense of the 
charged crime of robbery (§ 211).  The 

jury also found defendant guilty of street 
terrorism.  (§ 186.22, subd. (a).)  En-
hancements alleging that defendant 
committed the felony grand theft 
offense for the benefit of a criminal 
street gang (§ 186.22, subd. (b)(1)) and 
had suffered a prior serious felony con-
viction (§ 667, subd. (a)) and a prior 
strike conviction (§§ 667, subds. (b)-(i), 
1170.12, subds. (a)-(d)) were found true.  
The trial court subsequently sentenced 
defendant to nine years eight months in 
prison in connection with these crimes 
and enhancements.  

The electorate approved Proposition 
47 while defendant’s appeal was pend-
ing.  Among its various provisions, this 
initiative redefined grand theft.  At the 
time of defendant’s crimes, taking prop-
erty from the person of another was 
grand theft, a felony offense, regardless 
of the property’s value.  (See § 487, 
subd. (c).)  Section 490.2, subdivision (a), 
added by Proposition 47, altered this 
rule.  In general, “Notwithstanding Sec-
tion 487 or any other provision of law 
defining grand theft, obtaining any prop-
erty by theft where the value of the 
money, labor, real or personal property 
taken does not exceed nine hundred 
fifty dollars ($950) shall be considered 
petty theft and shall be punished as a 
misdemeanor.”  (§ 490.2, subd. (a).) 

The Court of Appeal affirmed the judg-
ment on direct appeal, and this court 
denied defendant’s petition for review.  
Defendant then filed a petition with the 
trial court seeking the reclassification 
and resentencing of his grand theft felo-
ny conviction as misdemeanor petty 
theft.  (See § 1170.18, subd. (a).)  In his 
petition, defendant also asserted that if 
this conviction was reclassified as a mis-
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demeanor, his conviction for street ter-
rorism must be dismissed because the 
specific criminal conduct underlying that 
offense — again, theft of a bike valued at 
$200 — could no longer be regarded as 
felonious.   

The trial court resentenced the theft 
conviction as a misdemeanor.  (See §§ 
490.2, subd. (a), 1170.18, subd. (b).)  This 
reduction required the dismissal of the 
gang enhancement, which adheres only 
upon conviction of a felony.  (§ 186.22, 
subd. (b)(1).)   The trial court declined to 
dismiss the street terrorism conviction, 
however.  The trial court resentenced de-
fendant to seven years eight months in 
prison.  This sentence consisted of the 
lower term of 16 months on the street 
terrorism count, doubled to two years 
eight months because of the prior strike, 
plus another five-year term for the seri-
ous felony enhancement.  (See §§ 
186.22, subd. (a), 667, subds. (a)(1), (e)
(1).)  

The Court of Appeal upheld the trial 
court’s refusal to dismiss the street ter-
rorism conviction.  (People v. Valenzuela 
(2016) 5 Cal.App.5th 449, 453.)  Accord-
ing to the appellate court, the fact that 
Proposition 47 required defendant’s theft 
conviction to be regarded as “a misde-
meanor for all purposes” (§ 1170.18, 
subd. (k)) upon resentencing was of no 
consequence to the street terrorism 
crime, because the gang offense was fo-
cused “on the commission rather than 
the conviction of a felony.”  (Valenzuela, 
at p. 452, italics added.)  The court sum-
marized, “When Valenzuela stole the bi-
cycle, he engaged in felonious criminal 
conduct.  That is true regardless of his 
conviction for grand theft and its subse-
quent reduction to a misdemeanor.  The 
trial court properly declined to set aside 

his conviction for street terrorism.”  (Id., 
at p. 453.) 

   After extensive discussion of the relevant 
statutory construction, the Supreme Court 
concluded that if the felony was reduced to a 
misdemeanor by operation of Prop. 47, the 
ancillary conviction of street terrorism 
grounded in “felonious criminal action” also 
could not stand. 

Given the circumstances before us, de-
fendant cannot properly be resentenced 
for the street terrorism offense.  Instead, 
this conviction must be dismissed in his 
Proposition 47 resentencing.   The judg-
ment of the Court of Appeal is reversed.  
We remand this matter for further pro-
ceedings consistent with our opinion. 

 

SB 620 CANNOT BE APPLIED RETROSPECTIVELY 
TO CONVICTIONS THAT WERE FINAL BEFORE SB 

620 WAS PASSED 

P. v. Kenneth Finnell, Jr. 

Cal.App. 2(3); No. B294887 
July 9, 2019 

    

   There have been many attempts to get back 
into court, after one’s conviction became final, 
to get resentenced under the auspices of re-
cently enacted SB 620.  They have all failed. 

On April 4, 2008, a jury convicted de-
fendant and appellant Kenneth L. Finnell, 
Jr., of second degree murder (Pen. Code,  
§ 187) and assault with a firearm (§ 245, 
subd. (a)(2)).  The jury also found true 
firearm allegations under sections 
12022.5 and 12022.53, subdivisions (b), 
(c), and (d).  On April 24, 2008, Finnell 
was sentenced to 15 years to life for the 
murder, with 25 years to life under sec-
tion 12022.53, subdivision (d).  He re-
ceived a concurrent three-year sentence 
for assault with a firearm, plus an addi-
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tional four years under section 12022.5.  
This court affirmed the judgment on No-
vember 12, 2009.  (People v. Finnell 
(Nov. 12, 2009, B207784) [nonpub. 
opn.].) 

 In October 2018, Finnell filed in propria 
persona a “Petition to Retroactively Ap-
ply SB 620 to Petitioner’s Conviction on 
P.C. 12022.53(d).”  The trial court denied 
the petition on November 2, 2018, rea-
soning that Senate Bill No. 620 (2017-
2018 Reg. Sess.) § 2 (SB 620) did not en-
title Finnell to relief because his convic-
tion was final before the passage of the 
bill.  Finnell filed a timely appeal. 

   The appellate court made short shrift of Fin-
nell’s attempt for relief. 

SB 620 and the amendment to section 
12022.53, effective January 1, 2018, ap-
ply retroactively only to judgments that 
are not yet final.  (People v. Harris (2018) 
22 Cal.App.5th 657, 659.)  The legislature 
could have, but did not, “provide a spe-
cific procedure via petition or motion to 
reopen final cases for resentencing.”  (Id. 
at p. 662.)  Finnell was convicted in 2008 
and we affirmed his conviction in 2009.  
The judgment against him was final 
years before the January 1, 2018 effec-
tive date of SB 620.  He is not entitled to 
the application of SB 620. 

 Finnell’s supplemental brief points out 
that as amended by SB 620, section 
12022.53, subdivision (h) now states: 
“The authority provided by this subdivi-
sion applies to any resentencing that 
may occur pursuant to any other law.”  
He contends he has an “independent 
right to resentencing” under section 
1170, subdivision (d), which states:  “[T]
he court may, within 120 days of the 
date of commitment on its own motion . 
. . recall the sentence and commitment 

previously ordered and resentence the 
defendant in the same manner as if he 
or she had not previously been sen-
tenced, provided the new sentence, if 
any, is no greater than the initial sen-
tence.”  (§ 1170, subd. (d)(1), italics add-
ed.)  The time for the court to recall Fin-
nell’s sentence is long past, and section 
1170 does not entitle Finnell to resen-
tencing. 

 

FELONY MURDER SPECIAL CIRCUMSTANCE 
FINDING VACATED WHERE EVIDENCE FAILED 

TO SHOW DEFENDANT WAS A MAJOR PARTICI-
PANT IN THE MURDER COMMITTED WHILE HE 

WAS AN ACCOMPLICE TO AN ATTEMPTED 
COMMISSION OF ROBBERY 

In re Arthur Ramirez 

--- CA5th ---; CA(5); No. F075897 
February 20, 2019 

    

   In February 1997, Arthur Ramirez was con-
victed of murder committed while he was an 
accomplice in an attempted robbery. A rob-
bery-murder special circumstance was found 
true, and he was sentenced to LWOP. His con-
viction was affirmed on direct appeal.  

   After the California Supreme Court decided 
People v. Banks (2015) 61 Cal.4th 788, 
Ramirez filed a writ petition challenging the 
sufficiency of the evidence to sustain the spe-
cial circumstance finding.  The Court of Appeal 
granted the petition and vacated the special 
circumstance finding.    

   This case hinges on the distinction of liability 
attaching to a felony murder when acting as 
an accomplice to the underlying felony, versus 
the liability if no criminal conduct was con-
templated. 

   The court explained that murder committed 
in the perpetration or attempted perpetration 



Volume 13  Number 4           CALIFORNIA LIFER NEWSLETTER    #88                               July & August 2019                                    

29 

 

of robbery is first degree murder. A defend-
ant is subject to an LWOP sentence where he 
is found guilty of first degree murder com-
mitted while he was an accomplice in the 
attempted commission of robbery.  

   However, for a person who aided and 
abetted the underlying felony but who was 
not the actual killer, the special circumstance 
requires a finding of intent to kill or a reckless 
indifference to human life and that the de-
fendant was a major participant in the crime.  

   Here, Ramirez supplied the weapons ulti-
mately used, but there was no evidence that 
any criminal conduct was contemplated at 
the time. Ramirez went along with the sug-
gestion that a robbery be committed, gave 
one of the robbers a ride to a bar, waited for 
a likely victim, then acted as the getaway 
driver. However, there was no evidence the 
killing was planned; it occurred in response to 
the victim's resistance. No evidence was pre-
sented that the actual killer was known to 
Ramirez to have a propensity for violence. 
And while Ramirez was in close proximity, he 
was not close enough to make efforts to min-
imize the risks of violence during the felony. 
On balance, the evidence did not support the 
special circumstance finding.    

 

CHIU RELIEF GRANTED 

In re Peter Schoemig 

CA(3); No. C085831 
June 11, 2019 

    

   In yet another case, a prisoner earlier con-
victed of felony murder under a “natural and 
probable consequences” theory was granted 
habeas relief.   

Peter Schoemig was convicted by jury 
of first degree murder and sentenced to 
state prison for a term of 25 years to 

life.  We affirmed the judgment entered 
against him in a nonpublished opinion.  
(People v. Sherman et al. (Nov. 9, 2012, 
C064156) [nonpub. opn.].)   Our Su-
preme Court denied his petition for re-
view.   

One of the theories pursued by the 
prosecution at the trial was that Schoe-
mig could be convicted of first degree 
murder based on his aiding and abetting 
the crime of torture or false imprison-
ment by violence or menace because a 
reasonable person in Schoemig’s posi-
tion would have known such a murder 
was a natural and probable conse-
quence of either underlying crime.  This 
is not a viable theory of first degree 
murder.  As our Supreme Court held in 
People v. Chiu (2014) 59 Cal.4th 155 
(Chiu), an aider and abettor of a target 
offense may not be convicted of first 
degree murder under the natural and 
probable consequences doctrine.  In-
stead, “punishment for second degree 
murder is commensurate with a defend-
ant’s culpability for aiding and abetting 
a target crime that would naturally, 
probably, and foreseeably result in a 
murder under the natural and probable 
consequences doctrine.”  (Id. at p. 166.)   

 Following Chiu, Schoemig filed a peti-
tion for writ of habeas corpus in the tri-
al court asserting the decision in Chiu, 
supra, 59 Cal.4th 155 applies retroac-
tively to his case and requires reduction 
of his first degree murder conviction to 
second degree murder.   However, in 
affirming Schoemig’s conviction on ap-
peal, we concluded the jury must have 
convicted him of first degree murder 
under one of the prosecution’s other 
theories of first degree murder, i.e., de-
liberate and premeditated murder or 
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murder by poison.  This was because, as 
we explained, “the natural and probable 
consequences theory as stated in the in-
structions, which we presume the jury 
followed, applied only to second degree 
murder” and “the jury convicted Schoe-
mig of first degree murder, not second 
degree murder”; therefore, the jury 
“could not have relied on the natural 
and probable consequences theo-
ry.”  (People v. Sherman, supra, 
C064156, italics added.)  The trial court 
agreed with this assessment and denied 
Schoemig’s habeas corpus petition on 
that basis.   

 Thereafter, we summarily denied the 
same claim raised anew in the present 
habeas corpus petition.  Our Supreme 
Court granted review and transferred 
the matter to this court with directions 
to vacate our order denying the petition 
and to issue an order to show cause re-
turnable to this court as to why Schoe-
mig is not entitled to the relief request-
ed, citing Chiu, supra, 59 Cal.4th 155 and 
In re Martinez (2017) 3 Cal.5th 1216 
(Martinez).  Having done so, and having 

reviewed the return to the order to 
show cause, as well as Schoemig’s trav-
erse thereto, we conclude Schoemig is 
entitled to relief.    

   The relief granted was to vacate the wrong-
fully obtained conviction, and remand to the 
trial court. 

The petition for a writ of habeas corpus 
is granted.  Peter Schoemig’s conviction 
for first degree murder is vacated and 
the matter is remanded to the trial court 
for further proceedings.  The People 
shall have 30 days after the remittitur is 
filed to give notice of their intent to retry 
Schoemig for murder under a theory or 
theories other than natural and probable 
consequences 
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It was heartening earlier this year, when the Signifi-

cant Events report from the BPH noted that in 2018 

more lifers than ever had been granted parole, in fact 

more lifers were granted parole than were sucked 

into the system with new life terms.  Our mantra all 

along has been to remind the public, the legislators, 

everyone in hearing range that lifers recidivate at the 

lowest rate of any prisoner cohort. 

And that remains true.  But—there are some trou-

bling signs on the horizon, or more directly, in the 

schedule of parole hearings over the next four 

months.  We’ve had anecdotal reports of more lifers 

being returned to custody of CDCR than we’d like to 

hear about, and now, checking the upcoming hear-

ings, now through the end of 2018, we notice a pretty 

troubling statistic. 

We pour over the upcoming hearing schedule for 

several reasons, and in doing so we noticed this: in 

the next 4 months there are nearly 10 Reconsidera-

tion hearings scheduled each month.  Many of those 

are for lifers, once paroled, who have violated parole 

and/or new laws and have been ‘repossessed’ by 

CDCR, with their life-term reinstated.  And if anyone 

thinks getting a second chance via parole is hard the 

first time, try getting a second, second chance. 

We know from discussions with BPH and DAPO offi-

cials these disasters usually start with substance use 

of some kind—and sometimes those who never had 

a substance issue prior to release fall prey to that 

problem once released and faced with the stresses 

of reentry.  In the past it has seemed that a ‘danger 

zone’ appears sometime about the second year of a 

lifer’s parole, and a review of those now back inside 

and awaiting their next try at the brass ring of suita-

bility shows that probably still holds true. 

So, consider this your distant early warning—once 
you get out, the challenges of parole aren’t behind 
you, they’re still ahead.  When you’re released don’t 
hesitate to reach out for help, mentorship, just advice 
from any resource you can.  The old saying about it 
takes a village to raise a child holds true for lifers too; 
it takes a community to foster success.  Don’t be the 
one who tips the scales to more severe restriction on 
suitability to those who will come behind you to that 
hearing room. 

DON’T NEGLECT YOUR HEALTH AND THESE FORMS 

Heaven help the prisoner who develops a serious illness or injury while in the tender clutches of CDCR. 

While health care has marginally improved since the implementation of the federal receiver’s oversight, 

each prisoner still needs someone on the outside to keep track of what’s happening to them. But all too 

often inmates forget or neglect to make that oversight possible, by not completing the proper (and ever-

present) CDCR forms. 

Check your C-file—for those getting ready for a parole hearing, the Olson review done before the hear-

ing might be a prime time to check for these forms also.  Look for Form 7385, Authorization for Release 

of Health Care Information, which allows the department to release important health care information to 

the friend or family member of your choosing. If this form is not in your file, no one, regardless of their 

relationship to you, will be able to find out how you are, what’s being done to treat you, even what ails 

you. 

And be sure you follow up with Form 7421, the Advance Directive for Health Care, which allows you to 

decide who will make important decisions about your health care and life—someone who cares about 

you, not a staff member of CDCR. Be sure these are in your C-file and send a copy to the appropriate 

family or friends, as a precaution. 

Your counselor should have these forms, they’re available from CDCR or your family can find them on 
the internet—or if all else fails, send us a SASE and we’ll provide. Stay safe, stay healthy and stay pro-
tected. 

DANGER 
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WHAT IS THE FAD AND THE CRA? 

The Forensic Assessment Division (FAD) is a divi-

sion of the Board of Parole Hearings composed of 

psychologists, who perform Comprehensive Risk 

Assessments (better known as CRAs, or ‘psych 

evals’) on lifers prior to parole hearing before a pa-

role panel. FAD clinicians are often referred to as 

forensic psychologists. The American Psychological 

Association (APA), under what they term a ‘narrow 

definition’ of the term ‘forensic psychologist,’ notes 

“the practice of forensic psychology involves inves-

tigations, research studies, assessments, consulta-

tion, the design and implementation of treatment 

programs and expert witness courtroom testimony.” 

The APA also notes a preference for forensic psy-

chologists to have training in both law and psychol-

ogy.  There are currently roughly 60 members of 

the FAD, some of whom have been with the group 

since its inception in 2008. Few appear to have 

training in law, other than in-house legal training 

offered by the BPH legal division in yearly training 

sessions. 

Clinicians within the FAD are licensed psycholo-

gists (primarily psychologists, though there have 

been a few psychiatrists from time to time on the 

list) who are tasked with evaluating the potential 

risk for both recidivism and violence of lifers.  They 

are answerable only to the Board of Parole Hear-

ings, neither their work nor their ethics are moni-

tored by the California Board of Psychology. 

HISTORY OF THE FAD 

The FAD was formed in 2006, following a rather 

abortive and inconclusive 1 day meeting of 6 recog-

nized experts in the field of forensic psychology, 

convened by the BPH (at that time under the direc-

tion of Martin Hoshino) in response to an adverse to 

CDCR ruling from the Cal Supreme in the Ruther-

ford case.  At the time, the BPH was under scrutiny 

by courts because of the excessive number of back

-log cases, instances in which parole hearings for 

lifers were sometimes years past the legal deadline 

for such proceedings.  

At the time the BPH held each lifer appearing for 

parole must have a psychological evaluation prior 

to the hearing—those reports were, at the time 

done, by clinicians employed within the prisons, the 

board’s excuse for the backlog being there were not 

enough clinicians to create the reports in a timely 

fashion.  The court held that if the BPH required 

each lifer coming before a parole panel for consid-

eration to receive a psychological evaluation it was 

the responsibility of the BPH to provide sufficient 

psychologists to perform those evaluations in a 

timely fashion, so as to make the parole hearings 

timely as well. 

The FAD begins in 2007, first via no-bid contracts 

to a private company, American Correctional Ser-

vices, to provide the first wave of psychologists.  

Though training, results and content of CRAs in the 

initial years was questionable or non-existent, since 

the entrance of the current BPH administration, un-

der Executive Director Jennifer Shaffer, the recruit-

ment and training of FAD psychologist has greatly 

improved. 

After challenges by several parties to the way in 

which BPH implemented the FAD, the final codifica-

tion of the program, under PC 2240, was achieved 

by the BPH via Office of Administrative Law approv-

al in 2011.  PC 2240 not only creates the FAD, but 

codifies the requirement that any prisoner appear-

ing before the parole board first receive a psycho-

logical evaluation, providing the parole panel with 

the clinician’s best guess-tamation of that prisoner’s 

likelihood to both commit crimes after release and 

the likelihood that those crimes will be violent. 

While original FAD clinicians were often not fully 

licensed and poorly trained, sometimes recruited 

only from clinicians working at Atascadero and Pat-

ton State Hospitals, the current list of FAD psy-

chologists are fully licensed and have been recruit-

ed from a variety of sources, including clinical psy-

chologists previously working in the state prison 

system.  The creation and performance of the FAD 

(MORE) THAN A FEW WORDS ABOUT THE FAD 
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was also challenged in a class action suit, Johnson 

v Shaffer, which was settled, with few changes to 

the FAD process, in 2018. 

CURRENT FAD POLICY 

According to Dr. Cliff Kusaj, Chief Psychologist at 

the FAD, the goal of the FAD is to perform CRA in-

terviews with all inmates roughly 6 months prior to 

their scheduled parole hearing date.  Copies of the 

final report, which is reviewed by one of about 4 

Senior Psychologists at the FAD, will be sent to the 

prisoner about 30-90 days prior to the hearing date. 

Kusaj reports most FAD interviews with inmates 

last about 2 hours, but there is no independent con-

firmation of this, and anecdotal reports have reflect-

ed as brief an interview as 20 minutes.  Prior to the 

interview the FAD clinicians are expected to review 

the prisoner’s file, including disciplinary and confi-

dential file.  No prisoner is required to participate in 

the interview, but inmates should be aware that if 

they refuse to participate in the interview the clini-

cian will simply write a CRA based on information 

contained in the C-file.  This information only re-

flects static, or historical factors, and can lead the 

FAD members to conclude the inmate has shown 

no growth in understanding or maturation over time; 

this is likely to result in an elevated risk rating. 

PREPARING FOR A FAD INTERVIEW 

There is no real way to ‘get ready’ or ‘study’ for an 

interview with the FAD.  When an inmate is sched-

uled for an interview s/he would be wise to take 

along important chronos or certificates, in case 

those are missing from the C-file.  Also, it is advisa-

ble to take parole and relapse prevention plans, in-

sofar as the inmate has those prepared, as the 

presence of solid plans in these areas are often re-

ferred to as ‘mitigators’ by the clinicians regarding 

an individual’s risk assessment.  Even if said plans 

are not yet complete, take what is available, as it 

shows the prisoner recognizes the importance of 

those plans and is working on them. 

Inmates should approach the interview and the 

FAD clinician with the same serious and civil de-

meanor expected at a parole hearing.  Honesty is 

ALWAYS advisable, as is a non-confrontational atti-

tude.  FAD clinicians are not the enemy, and in-

mates who engage during the interview with an ad-

versarial approach will do themselves a dis-service.  

If there is a disagreement regarding facts in the C-

file or POR, the inmate should calmly express his/

her viewpoint and not become argumentative.  

Those differences can be discussed at the parole 

hearing and by the inmate’s attorney, as well. 

In many ways, the FAD interview is a pre-parole 

rehearsal.  Prisoners should be ready to discuss 

any areas of their life, crime and post-incarceration 

behavior the clinicians wish to delve into.  And, 

again, honesty and civility are the watchwords.  If 

you disagree with a statement of supposed fact, 

calmly explain your viewpoint, but do not argue.  

The clinician is looking at how you handle stressful 

situations and manifest anger. Be aware of what’s 

in your file that is likely to come up for discussion. 

REVIEWING YOUR CRA 

Kusaj has indicated most inmates will receive their 

CRA approximately 3-6 months prior to their sched-

uled board hearing and will receive a copy of the 

resultant report at least (in most cases) 30 days pri-

or to the hearing.  There are instances when the 

CRA document is received just a few days prior to 

the hearing, and rarely not at all before the hearing 

date.  Such instances may be basis for a continu-

ance of the hearing and should be brought to the 

attention of the inmate’s attorney for legal perspec-

tives. 

Once the CRA is received, prisoners should care-

fully review the written document and not simply 

obsess on the risk rating.  Note if there are errors in 

the facts of your history and incarceration laid out in 

the report.  Be sure the facts of your case are cor-

rectly stated. 

If there are 3 or more factual errors that materially 

affect the risk rating outcome you may request a 

new CRA interview; these factual errors must in 

some way impact the conclusion of the clinician as 

to your risk rating.  Simply mis-stating the number 

of your siblings or where you were born or the year 

you were incarcerated is not enough to warrant a 
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new CRA.  If you find those errors you can write to 

the BPH and FAD, note those errors (citing specific 

pages in the CRA) and relate how those errors 

have impacted the risk assessment.  There is no 

guarantee you will be granted a new CRA interview. 

Study and be prepared to discuss issues the clini-

cian’s notes in the CRA; addiction issues, anger is-

sues, denial, lack of accepting responsibility and 

that old favorite, lack of or insufficient insight.  Be 

prepared to discuss these issues with the parole 

panel and offer mitigating information to the panel, 

to counterbalance the negative remarks of the clini-

cian.  Be sure to make your attorney aware of these 

issues as well, so that s/he may assist you in ad-

dressing them at the hearing. 

While the overall risk rating is important, the basis 

for that conclusion, aggravating factors in your 

crime or subsequent understanding, are just as im-

portant and should not be overlooked.  The parole 

panel can, and some have decided to simply disre-

gard the CRA, if the panel members feel their as-

sessment of your risk and understanding is superior 

to the clinicians’.  The board is not required to rely 

on the CRA rating. 

RISK RATINGS 

While the FAD previously used a 5-level risk as-

sessment (low, low/moderate, moderate, moderate/

high and high) they now use only a three-level 

scale, low, moderate and high.  Roughly 70-80% of 

lifers receive low or moderate assessments, with a 

smaller percentage of prisoners rating as high risk.  

Dr Kusaj has noted that a moderate risk rating for a 

life term inmate is much the same as a low risk rat-

ing for any other parolee cohort (non-lifers).  This is 

because, while lifers recidivate a level far lower 

than any other group of parolees, the static factors 

involved in creating the risk assessment (basically 

the life crime) tend to elevate the overall risk.   

Those inmates who receive a low or moderate risk 

assessment should not dwell on the actual rating so 

much as be attentive to the factors identified in the 

CRA as things they could do to further mitigate their 

risk and build those into their parole and relapse 

prevention plans.  Inmates with a high-risk rating 

would do well to identify the issues causing that rat-

ing and be ready to address those at the hearing.   

Only a very small percentage of inmates with a high

-risk rating will be granted parole—less than 1% at 

last calculation. Prisoners receive a new CRA inter-

view and report every 3 years, so those inmates 

with a high-risk rating would do well to address 

those issues right away, in preparation for the next 

CRA interview.   

Since CRAs are only done every 3 years and via 

the board’s Administrative Review process it is pos-

sible for a prisoner denied 3 years to be back at a 

parole hearing in 18 months, so it is often the case 

that prisoners will be seen at 2 board hearings with 

the same CRA.  Inmates cannot request a new 

CRA simply to improve their risk rating or based on 

additional programming on identified issues.   

However, for those prisoners who receive a more 

lengthy denial, 5 or 7 years or longer, a new CRA, 

showing a decrease in risk assessment or noting 

the successful addressing of identified risk factors, 

can be used as part of the prisoner’s new factors in 

seeking approval of a Petition to Advance a hearing 

date (1045A). 

WEIGHT OF THE CRA 

While the CRA is characterized by the BPH as only 

one ‘tool’ the panel members use in deciding suita-

bility, it is now (under the new SDMF policy, see re-

lated story elsewhere in this issue) one of the first 

documents the panel looks at and the one to which 

they refer most often during the hearing.  A moder-

ate or low risk will not sway much either way; how-

ever, a high-risk rating is a very good predictor of 

denial.  Certainly, the CRA will be mentioned in the 

panel’s articulation of support of their decision, ei-

ther to grant or deny, but will not, in itself, be the 

sole or primary reason for that decision. 

To request a new CRA, write to Board of Parole 

Hearing. Legal Division, P.O. Box 4036, Sacramen-

to, Ca. 95812.  Note CRA REVIEW on the enve-

lope. 
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KUSAJ REPORTS 

In a summary report to the BPH in October 2018 

Dr. Kusaj reported that data culled from CRAs given 

in 2017 once again confirmed lifers recidivate at the 

lowest level of any prisoner cohort and even lifers 

with high risk ratings is considered an average risk 

relative to other non-lifer, short term incarcerated 

individuals.  Kusaj noted those with High Risk rat-

ings could be “expected to commit violence more 

frequently than low or moderate risk long term pa-

roles and similar to other [non-lifer] parolees.”  

To provide more perspective on this figure, the 

overall recidivism rate for all parolees in California, 

lifers and non-lifers, was about 46% in 2017.  While 

lifers, as a group, contributed to that figure, when 

the recidivism of lifers is examined alone, the rate 

has held steady at just under 1% for many years. 

In 2017 the FAD performed over 3,000 CRA inter-

views; 25% received a high-risk rating, 49% re-

ceived moderate and 26% were rated as low risk.  

The preceding figures are overall statistics, for all 

those given CRAs.  When the ‘lifer’ population is 

delineated further differences appear.   

Third strike lifers receive High Risk ratings in 35% 

of the cases, Moderate Risk 47% of the time and 

Low Risk is assessed in only 19% of those consid-

ered.  Determinately sentenced inmates (DSL) who 

qualify for parole consideration saw results even 

more variant from ‘regular’ lifers; only 5% received 

a Low rating, while 54% received a High rating and 

the remaining 40% rated as Moderate. 

Overall, FAD stats show (in 2017) 55% of inmates 

receiving a Low risk received a parole grant, 42% 

were denied with the remaining percentage usually 

stipulating.  Those with a Moderate rating were 

granted 17% of the time, denied 71% and stipulated 

12%.  And those with a High-risk rating were grant-

ed in less than 1% of the cases, denied 61% of the 

time and stipulated to unsuitability in 39% of the 

hearings. 

Contacted in July 2019 regarding updated figures 

for CRAs performed in 2018 Kusaj responded, “The 

data doesn’t change much from year to year and for 

this reason I’ve contemplated making the presenta-

tion a bi-annual event.”  And indeed, review of re-

ports from previous years on 2015 and 2016 CRA 

data show this to be the case. 

Structured Decision-Making Format (SDMF), the 

new system in use by the BPH to assist in making 

parole hearings less subjective, more relevant to 

the individual and shorter, is rolling forward.  Alt-

hough not all commissioners appeared to have em-

braced the new policy, more and more prisoners 

and families (and a few attorneys) are asking how 

the process works, what’s important and how has 

the landscape changed? The answer seems to be 

the changes are subtle and, to date, don’t seem to 

be adverse to the prisoner, but change there is. 

As any OG can attest, traditionally it’s not unusual 

for hearings, especially initial or first hearings, to 

last several hours, depending on the circumstances 

and, full transparency here, often the presiding 

commissioner. Some commissioners (who shall re-

main nameless in this publication, but probably 

could be named by many prisoners), in the words of 

one BPH official, ‘never saw a rabbit hole [they] did-

n’t want to go down,’ relevancy to the situation and 

suitability be damned. And while that’s always been 

a practice BPH administration tried to redirect, with 

the number of hearing scheduled next year ex-

pected to top 8,000 (yep, that’s right), clearly effi-

cient and cogent hearings would be in everyone’s 

best interest. Usually 3 hearings are scheduled per 

day, and in the last few years panels have had a 

tendency to continue hearings that would be started 

later than 6 pm, resulting in the third hearing being 

postponed and being rescheduled. 

Under SDMF, hearings, even initial hearings, usual-

ly consume anywhere from one to 2 ½ hours. Total.  

And it appears, both from contemporaneous reports 

and actual hearing observations, that initial hear-

NEW ANSWERS AND INFORMATION ON SDMF 
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ings often require more time than subsequent hear-

ings, several attorneys and prisoners have reported 

subsequent hearings can be completed as quickly 

as 1 hour. 

Because of the diversities brought to the panel by 

the personality of each commissioner; some con-

sider one aspect of the case more impactful than 

other aspects, and that determination often varies 

from commissioner to commissioner. The board’s 

administration has long sought and worked to make 

all board decisions transparent, consistent and in 

line with the law, as well as efficient.  

Faced with the looming increase in parole hearings 

next year authorities worked with a noted psycholo-

gist from Canada to adapt the Structured Decision-

Making Format (SDMF) to accommodate Califor-

nia’s unique laws and system.  LSA has stepped up 

our attendance at parole hearings to observe this 

new policy in action and we can report that hear-

ings are demonstrably shorter in duration, the rabbit 

hole trips are less frequent and, as of this date, the 

grant rate seems to be holding.   

But—there are some changes that bear mention-

ing.  Preparation for a hearing, always important, 

will now become critical. No more going into a hear-

ing and hoping to simply bluff one’s way through. 

And while that strategy seldom worked in the recent 

past, it certainly won’t pass muster under SDMF.  

Prisoners will need to be not only understanding of 

their specific factors and insight but will need to be 

succinct in their presentations and responses to 

questions. 

A key issue appears to be the use, importance and 

understanding of that old nemesis, the CRA. Long 

a source of information for the parole panel, the 

CRA now appears to be the first go-to document 

the panels will be checking for relevant factors of 

suitability, using it as a summary of relevant factors 

to be explored. 

It is, in fact, the first of the baker’s dozen of areas 

or domains listed in the SDMF process and where 

the panels turn (as observation bears out) for the 

causative factors of the crime, development of in-

sight and even whether or not parole plans are suf-

ficient will be first noted. We posed a few cogent 

questions to BPH Executive Director Jennifer Shaf-

fer on how the process works and can provide the 

following clarifying information from Ms. Shaffer. 

(Q) Will the CRA become the most important do-

main or factor? (A) “I would not call it the most im-

portant, but all promising practices in discretionary 

parole decision-making support using a risk as-

sessment as a starting point.” Shaffer also notes 

that while CRAs are typically done only every 3 

years, much can change in a prisoner’s situation in 

that time; “We also find that some inmates learn a 

lot from reading their CRA; some can have an 

epiphany of sorts that changes their risk profile be-

tween the date they are interviewed by the clinical 

psychologist and their hearing date. It is up to the 

panel to determine which risk factors have been 

addressed and which remain currently relevant.” 

(Q) What if the inmate disagrees with facts or social 

factors identified in the CRA? (A) Shaffer noted 

time will still be allowed in the hearing to discuss 

these disagreements, but suggested, “[A]lthough I 

recommend that inmates (or their counsel) use the 

CRA objection process before the hearing whenev-

er possible… to address any alleged factual errors 

contained in a CRA.” 

She cautioned, however, against honing in on small 

details and perhaps losing sight of the bigger pic-

ture. “I think it is important for people to know that 

the panel is expected to spend the bulk of their time 

in the hearing addressing issues they identified 

when preparing for the hearing such as gaps or 

conflicts in the record; one such gap is a current 

measure of the inmate’s rehabilitation/change. It is, 

therefore, conceivable that an inmate could think a 

particular issue in a CRA is factually incorrect and 

critically important to “set straight” on the record, 

whereas the panel may disagree about its im-

portance and want to spend more time covering is-

sues concerning the inmate’s rehabilitation/

change.” 

(Q) How are the especially relevant domains for 

each prisoner identified? (A) “If a particular domain 

is determined to aggravate an inmate’s risk, the 
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panel will look to see if the risk remains currently 

relevant – in other words, does it remain a risk to-

day because the inmate has not addressed it 

(through informal or formal programming, growth 

and maturity, an epiphany, etc.)? Or is it a static 

risk factor that due to the passage of time is less 

probative of current risk? They will then consider 

the domains that mitigate the inmate’s risk and the 

youth offender/elderly parole factors (if applicable) 

and determine if the inmate overall continues to 

pose an unreasonable risk to public safety.” 

(Q) If an inmate has not had access to program-

ming the panel feels he needs to address the fac-

tors--it that still an aggravating factor? (A) It de-

pends on the risk factor and how relevant it is to the 

inmate’s current dangerousness. Some risk factors 

can be addressed through informal programming, 

general growth and maturity, an epiphany, etc. Oth-

ers may need more formal programming, especially 

if it remains currently relevant and it is a dynamic 

risk factor (such as substance abuse).” 

(Q) What factors would be included in the 'case 

specific factor' domain? (A) “Examples of “case 

specific factors” may include an inmate’s medical/

physical/cognitive limitations, unique patterns of be-

havior associated with the inmate’s past criminality 

that have continued.” 

(Q) What constitutes 'reliable' information from DA 

or victims regarding safety concerns? (A) “An ex-

ample would be an inmate who is writing threaten-

ing letters to his victim. If this were to come up in a 

hearing for the first time, it is likely the hearing will 

be continued so the allegation could be investigated 

to determine if the information is reliable.” 

In summarizing the new SDMF practice Shaffer not-

ed suitability still remains a balancing act, to be de-

cided by the parole panels. “It is important to note 

that just because one domain is determined to ag-

gravate an inmate’s risk, it will still be weighed 

against all the other factors that may be neutral or 

mitigate the inmate’s risk. SDMF is intended to be a 

holistic approach to determining an inmate’s current 

risk, not a numerical sum of aggravating versus mit-

igating risk factors. One aggravating risk factor may 

result in a denial because it outweighs all the miti-

gating risk factors, and one mitigating factor may 

result in a grant because it outweighs all the aggra-

vating risk factors.” And indeed, the SDMF docu-

ment specifically notes, ‘The panel retains its full 

discretion when determining an offender’s suitability 

for release.’ 

Of the 13 domains outlined (CRA; Criminal and Pa-

role History; Offender Self Control; Programming: 

Institutional Behavior; Offender Change; Release 

(parole) Plan; Case-Specific Factors; Victim/DA 

Considerations; Youth Offender Factors; Elderly 

Parole Considerations; Intimate Partner Battering 

Consideration and Discordant Information), all but 

the CRA are evaluated in terms of whether that do-

main provides aggravating, mitigating or neutral 

factors to analysis of current risk. 

If you want more information on the domains, what 

is considered aggravating, mitigating or neutral fac-

tors within the domains, send LSA a SASE (PO Box 

277, Rancho Cordova, CA. 95741) and ask for the 

SDMF Worksheet. And let your family members 

know we’ll soon have this information posted on our 

website (www.lifesupportalliance.org), along with 

other relevant and important information. 

Bottom line: SDMF is here and appears to be quick-
ly on the way to becoming the standard practice. Be 
prepared; know your CRA, your C-file, have good 
parole and relapse plans and take those plans to 
your psych interview. Exhibiting suitability has al-
ways been the responsibility of the prisoner, now 
more than ever and given the use of the CRA as a 
source of information, it would behoove inmates to 
take parole plans, support letters and other docu-
mentation that might serve as mitigating to risk fac-
tors to their CRA interview. 
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Moderation in all things?  Not with Board of Parole 

Hearing Executive Meetings. The June business 

portion of the monthly meeting was almost too 

short to catch, lasting just short of half an hour.  

The following month, July business portion of the 

monthly confab rolled smoothly along for a short 

time, then slammed into a 3+ hour presentation 

dealing with risk assessments and parole consider-

ations for long-term incarcerated inmates with sex 

offense convictions.   

Other announcements at the meetings revolved 

around introduction of new member of the Forensic 

Assessment Division, new Deputy Commissioners 

and additional parole agents assigned by DAPO to 

the Board’s investigative unit. 

Meeting in upcoming months, however, may be 
more instructive, as the agenda for the  (at press 
time not yet held) August Executive Meeting notes 
board administration will be discussing implementa-
tion of In RE McGhee as well as reports from BPH 
Chief Legal Counsel Jessica Blonien on decisions 
in the In RE Gadlin and In RE Palmer I and II.  Stay 
tuned.   

The months of June and July saw en banc consid-

erations at the Board of Parole Hearings’ Executive 

Board meeting saw some interesting results, with 

pardons and commutation requests finding favor 

with the Board, along with those seeking compas-

sionate release and the majority of grants consid-

ered affirmed.  And, in two cases, prisoners who 

received denials saw those denials vacated and 

new hearings ordered. 

Recall of sentence for reasons on compassionate 

release were recommended in June for Robert Gar-

rett and in July for Robert Duty. While June re-

flected no requests for pardon or commutations, in 

July former prisoners Thear Sam and Curtis Reyn-

olds requested pardons and the BPH forwarded 

favorable recommendations on those requests to 

the Governor.  Sam, who came to the US from 

Cambodia as a child, faced deportation to Cambo-

dia based on a felony conviction and prison sen-

tence when he was a youth; Reynolds requested 

cleansing of his record to allow him to advance in 

his medical career.  Both received substantial sup-

port from family and friends. 

Commutation petitions from Cedric Flores and Eso-

vin Flores, received favorable referrals from the 

board, despite opposition for the DAs in their re-

spective counties.  Both are three strikes inmates 

who, without commutation, would face at least a 

decade more in prison before appearing before the 

parole board.  It remains to be seen if Governor 

Newsom will grant the commutation. 

June saw an interesting and somewhat unusual sit-

uation, wherein two denial decisions were recom-

mended by BPH legal team for reconsideration by 

the entire board.  Both those inmates, Vernon 

Bragg and Pierce Hill, saw those denials vacat-

ed and new hearings ordered.  A grant given to Al-

len Ware was also affirmed following referral by 

BPH legal, as was a denial given to Harold Brooks 

and reconsidered by the board.  No reasons for 

board attorneys to recommend the board reconsid-

er these results were given.  Of the July referrals by 

the Chief Counsel, the results were not positive for 

the prisoners involved.  Daniel DeAlba’s grant was 

vacated, based on alleged institutional misconduct, 

the denial for Andre Edmund affirmed and the grant 

for Michelle Edwards was sent for rescission hear-

ing. 

Parole decisions referred to the board for en banc 

consideration by the Governor were few in June but 

showed a significant up-tick in July.  In June the 

board took a second look at grants for Jerry 

Claborn, Jeremy Foster and Sean Kennedy.  

Only Claborn’s grant survived, with Foster and Ken-

nedy’s grants being vacated. 

In July Newsom referred a total of 8 decisions to 

the board, with decidedly mixed results.  Grants for 

Shadi Faraji, Reginald Gravely, Alberto Salcedo, 

EN BANCS 

BOARD BUSINESS MEETINGS GO SHORT TO LOOONG 
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Justin Savage and Stephen Watson were all af-

firmed, but grants for Nathan Hendrix, Michelle 

Richards and Stanley Thermidor were vacated, 

with new hearings ordered.  The full board’s con-

sideration of tie votes in June and July split equal-

ly, with Anthony Clifford and Michael Sermeno re-

ceiving grants in June but Rosalio Perez and 

Alezander Delgado being denied in July.   

Note: Michelle Richards was considered in two 
separate finding in July, the grant issued in March 
2019 being referred to the board by the Governor 
and the same grant called into question by the 
chief counsel, following confidential information re-
ceived after the grant.  

‘HEARING’—WHAT’S IN A NAME?  

Many BPH procedures are characterized as 

‘hearings,’ but what kind of ‘hearing’ are they, and 

indeed, are some of these processes really a hear-

ing?   

Let’s tackle the easy one first: at least one BPH 

hearing is not really a hearing, insofar as a deci-

sion or verdict being rendered.  That would be the 

Consultation Hearing, wherein a commissioner or 

deputy commissioner meets with a prospective pa-

rolee, a few years prior to that individual’s initial or 

first real parole hearing.  At that meeting, more an 

interview than a hearing, the parole panel member 

will discuss the prisoner’s situation, from program-

ming to disciplinary record, in something of a pre-

parole check-up. 

Advice and recommendations will be given as to 

what areas of concern the prisoner should concen-

trate on before their future parole hearing to in-

crease chances of being found suitable.  But—it is 

not a hearing, in that no decision on release will be 

made.  It is just what the first part of the title sug-

gests—a consultation. 

Most other hearings in the BPH ‘bag’ are indeed 

hearings, with information exchange, deliberation 

and a rendering of a decision.  Of the various kinds 

of parole hearings, it is important that all inmates 

understand, whether it’s a YOPH hearing, and el-

derly parole hearing, a third striker hearing, medi-

cal parole or just a ‘regular’ parole hearing, the de-

ciding factor is the same: is the inmate still an un-

reasonable risk of danger to society? H 

Other process sometimes characterized as a 

‘hearing’ include the Non-Violent Offender Review 

Process, which is not an in-person hearing, but a 

paper review for those who qualify, to determine 

their suitability for release.  In these situations, 

while the inmate does not appear before the re-

viewer(s), s/he is entitled to make his case for pa-

role via written statement.   

En banc hearings, which happen before the entire 
parole board, do result in deliberations and a deci-
sion, but the inmate is not present.  However, sup-
porters and those in opposition to release can pre-
sent their case before the panel and the inmate 
can offer written statements as well.  

WHAT NOT TO SAY AT YOUR PAROLE HEARING 
 Since LSA has been authorized to attend parole hearings as non-participating observers we have seen 

the gamut of good, bad, troubling and surprising decisions and behaviors, both from commissioners and inmates.  

One of the saddest things we have often witnessed is a prisoner talking himself out of a date or worse yet, into a 

longer denial of parole.  While we advocate for paroling lifers we aren’t Pollyannas; we know there are many lifers 

who are not ready to parole.  Some not ready yet, some who, for various reasons, may never be ready.  So, while 

we do not necessarily disagree with every denial of suitability, we nonetheless hope for the best outcome for all 

potential parolees.  

 Often we see inmates who answer commissioners’ questions too quickly, before all the words are even 

spoken; and often those hasty answers are not on point, don’t provide the information the commissioner is seek-

ing or may actually muddy the waters of understanding.  Discussing all aspects of an inmate’s situation with legal 

counsel could certainly provide some help in many cases, at the least adequate counsel might be able to alert the 

prisoner to possible areas of inquiry and have him better prepared to answer difficult questions.  In truth, these 
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situations occur most often when the prisoner is 

‘represented’ by a state-appointed attorney, some of 

whom seem perfectly happy to allow their ‘client’ to sink 

himself without the counselor throwing a lifeline in the 

form of advice or intervention.  After all, they will be paid 

in any case and another lifer denied parole means an-

other hearing for them a few years down the road.  

 Since LSA/CLN is not a legal firm and can’t give 

legal advice, we can’t tell you what to say or when to 

decline to answer.  But we can offer up some recent 

scenarios that we think illustrate what we are concerned 

about.  The following situations are mined from real 

hearings (identifying information redacted) and hopeful-

ly will provide some food for thought.  And possibly, 

some dark humor.  

********************** 

Commissioner: I see you have support letters from sev-

eral women.  How did you meet all these ladies?  And 

how do you keep in contact with them?  

Inmate: Through the internet.   (Decision: denied 5 

years)  

********************** 

Commissioner: So how much did that cell phone you 

had cost you and how did you pay for it?  

Inmate: Cost me $1000 but I didn’t have to pay for it, 

‘cause I sold another one for the guy so he gave me 

one.  

Commissioner: Oh, so you were involved in a criminal 

enterprise while in prison.  

Inmate: Yeah, I guess.  (Decision: denied 7 years)  

********************** 

Commissioner: Tell me, who do you think your victims 

are?  

Inmate: The lady, her family and me.  

Commissioner: You’re a victim?  

Inmate: Because I been here too long and I didn’t even 

shoot her.    (Decision: Denied 5 years) 

********************** 

Commissioner: Why did you get involved in gangs while 

incarcerated? 

Inmate: I’m not a gang member. 

Commissioner: Did you ever do any work for them? 

Inmate: Well, I did a few things, but somebody else or-

dered it.  I’m not a gang member. (Decision: denied: 10 

years) 

 The saddest part of these examples is the lack 

of basic knowledge of suitability these inmates evi-

dence.  There are two basics the board requires: hones-

ty and acceptance of responsibility.   

 Of all the problematic statements above the in-

mate nominating himself as a victim was perhaps the 

most egregious.  To place yourself in the victims col-

umn, regardless of the circumstances of the event, is a 

sure-fire way to receive not only a denial, but a longer 

than average denial.  You may feel like a victim, you 

may indeed be a victim of society, a victim of circum-

stances, a victim of over-prosecution.  But you are not a 

victim of the life crime and it is that crime that is under 

discussion at your hearing.  When commissioners say 

they want inmates to realize and recognize the larger 

pool of victims to their actions, it does not mean that 

pool extends to the prisoner. 

 Similarly, many inmates come into their hearings 

angry.  Angry at CDCR, the Board, their cellie, the 

world.  We even know of instances in which the prisoner 

has expressed his anger and frustration to the board in 

very personal and descriptive terms.  Not only does 

such delivery guarantee a denial, subsequent hearings, 

even those for medical parole and compassionate re-

lease, can be adversely affected.   

 And as for cell phone beefs, these should be 

discussed with your attorney, not only in terms of how to 

address the resultant 115, but also how to handle the 

sorts questions from commissioners we are more fre-

quently hearing, delving into the manner of acquisition 

of the phone.  At least one commissioner has attempted 

to solicit information at a hearing on names of other 

prisoners in the facility might have cell phones.  Wheth-

er and how you should answer such inquiries, should 

they occur at your hearing, is an issue to be resolved 

with your attorney prior to the hearing; but be aware, 

these questions are possible  

 Perhaps the best advice is to slow down and 

consider your answer before responding.  You’ve been 

there awhile.  Take a few seconds to think about what 

you’ll say, in case those few second spent in considera-

tion may help you, overall, spend less time where you 

are now. 
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After obsessively checking the Governor’s website sev-

eral times a day for the past month, we were finally re-

warded (?) with what we were seeking—

announcements of appointments and re-appointments 

of parole commissioners.  Several familiar faces are re-

turning, along with a couple of new candidates and the 

retirement of one seasoned commissioner. 

First, the familiars.  Commissioners Arthur Anderson, 

Randolf Grounds, Michael Ruff and Patricia Cassady 

were all reappointed by Gov. Newsom.  Anderson, first 

appointed in 2008 by former Governor Schwarzenegger, 

is the senior member of the newly expanded board, and 

will now, if confirmed, serve another 3-year term.  Cas-

sady and Grounds, the former a past Deputy Commis-

sioner and the latter a former Warden (most recently at 

SVSP), were both first appointed in 2016.  

The final reappointment was Ruff, first appointed in 

2017 to complete a term of a retiring commissioner, was 

a long-time CDCR employee, including a stint on the 

department’s Special Project Team before being tapped 

as a commissioner.  All four reappointments will serve 

full 3-year terms. 

New to the Commissioner’s desk are Maria Gutierrez of 

Los Angeles, most recently an assistant sheriff at the 

Los Angeles County Sheriff’s Department, where she 

served in several other capacities. She was also chief of 

the Court Services Division and Hispanic affairs execu-

tive at the LASD from 2016 to 2018.  Also newly ap-

pointed is Mary Thornton of Fresno, until her appoint-

ment a deputy commissioner with the Board of Parole 

Hearings since 2018.  Prior to that position Thornton 

served as a senior deputy district attorney at Madera 

County District and Kings County District Attorney’s Of-

fices. 

It is expected that the new commissioners will be intro-

duced at the August BPH Executive Board meeting mid-

month.  Although not formally announced by the Gover-

nor’s office, it was confirmed at the August BPH  Execu-

tive Board meeting the Commissioner Peter LaBahn of 

Riverside, a Commissioner continually since 2011 and 

with a brief stint in 2009/10, is retiring.  

Over the next few months LSA will be attending hear-

ings chaired by the reappointed or newly appointed 

commissioners, so that we may offer our input at their 

confirmation hearings, scheduled sometime with the 

next year.  And we offer our appreciation to Commis-

sioner LaBahn, always a civil and pleasant but no-

nonsense commissioner, who strove to make sure pris-

oners before him understood the areas in which they 

were deficient and the reasons for any denial.  LaBahn, 

like many commissioners, always seem genuinely hap-

py to grant a suitable inmate a second chance.   

His civil, thoughtful and gentlemanly presence on the 
board will be missed.  These appointments bring the 
board’s total number to 16, one shy of the 17 commis-
sioners authorized under the current budget.  Are we 
expecting another appointment?  Who knows?  But we’ll 
keep watching.  

THE COMMISSIONER SHUFFLE 

OTHER APPOINTMENTS 
 Governor Newsom has appointed a new 

chief legal counsel at the BPH, following his deci-

sion to move former BPH Chief Legal Counsel Jen-

nifer Neill to the CDCR legal department. In late 

June he named Jessica Blonien to the post. Blonien 

comes to BPH following her time as supervising 

deputy attorney general at the California Depart-

ment of Justice, Office of the Attorney General from 

2008 until 2019. She was a deputy attorney general 

at the AG’s office from 1998 to 2008.  

And Acting CDCR Secretary Ralph Diaz, serving in 

that capacity since the resignation of former Sec. 

Scott Kernan, and formally appointed to the slot by 

Newsom is March, appears on the path to formal 

confirmation by the State Senate.  Diaz’ appear-

ance before the Senate Rules Committee, the first 

step in the process, featured a long parade of sup-

porters from across the corrections stakeholder 

field, always a positive sign for a nominee. 

Diaz’ nearly 30 years with CDCR have included 
time as a Warden, counselor and correctional of-
ficer.  Diaz has indicated his intent to focus on train-
ing, communication and inclusion of all parties in 
the department going forward.  Life Support Alli-
ance supported Diaz’ confirmation, having found 
him approachable, responsive and as transparent 
as could be expected from both CDCR and state 
government.  We look forward to continued commu-
nication and participation. 
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On the back page of this issue you’ll find a sub-

scription form to subscribe to and receive Califor-

nia Lifer Newsletter.  At on this page you’ll find in-

formation on being included in our free newsletter, 

Lifer-Line.   

Points to remember: CLN is by paid subscription 

only.  The publication and mailing of this newslet-

ter consume a significant portion of our resources, 

so that we are unable to provide this publication 

free.  We accept check, money order, PayPal, 

credit cards (from friends and family), even stamps 

to fund a subscription to CLN, $35 per year.  

Please note, CLN is a bi-monthly publication, 

meaning you won’t get one every month, but every

-other month. 

Can you purchase one, single issue?  Yes, for $7 

and only twice in one year.  We aren’t in the busi-

ness of providing single issues, as takes more re-

sources than we can budget.  But if there’s some-

thing special in a single issue that you want, it’s 

available.  But— (there’s always a ‘but’) please 

don’t request a complimentary or free copy—and if 

you do, don’t expect a reply. 

Lifer-Line, our smaller, monthly newsletter is free.  

While CLN covers new cases and court decisions 

affecting lifers, Lifer-Line is a smaller publication, 

dealing with timely and new events and happen-

ings in CDCR and BPH.   

How do we keep it free?  By eliciting help from 

your family and friends in getting the publication to 

you.  We distribute Lifer-Line via email, currently to 

nearly 2,000 email addresses.  Those friends and 

family recipients then take on the responsibility 

(and cost) of printing the 6-page newsletter and 

mailing it to you.   

If you don’t have someone on the outside who can 

complete this circle for you, you can ask to be in-

cluded on our indigent list—where a volunteer will 

‘adopt’ you and mail the newsletter to you.  We 

hasten to add, they ‘adopt’ you only for the news-

letter—no packages, no phone calls, no pen pals.  

They’re providing you with the newsletter, not tak-

ing you in to raise.   

To get on the Lifer-Line list, have your friend out-

side contact us---the best way is to send them to 

our website, www.lifersupportalliance.org, where, 

under the Resources tab, they’ll find instructions to 

on how to get on the email serve list.  And if you 

don’t have that outside friend, send us a request at 

our mailing address and ask to be placed on the 

indigent list. 

Two things about the indigent list: 1) currently 
there’s a waiting time, as we have more requests 
than volunteers to accommodate those on the list 
and 2) please don’t abuse this service by imposing 
on a stranger if you do, indeed, have someone 
who could provide the newsletter for you.  Not only 
is that criminogenic thinking (taking something you 
aren’t entitled to) but having your friends and fami-
ly on the newsletter allows them to read the news-
letter themselves, thus keeping them in the loop 
on changes and events. 

AND NOW A WORD FROM THE SPONSOR 

http://www.lifersupportalliance.org


Volume 13  Number 4           CALIFORNIA LIFER NEWSLETTER    #88                               July & August 2019                                    

45 

 

This article, originally printed in May, 2018, bears re-

peating.  The Decision Review process is one way, the 

earliest way, to address a parole decision and/or denial 

length that stakeholders feel to be in error.  It does not 

require an attorney, can be inmate driven, but is not a 

guarantee.  Read the perimeters carefully. 

Most lifers are aware that if they are denied parole 

they can file action in court, a writ of habeas cor-

pus (writ), challenging the legal basis for the deni-

al.  This long-time avenue of seeking relief for lif-

ers is used less often now, and while some writs 

are still successful they are costly, both financially 

and in time and resources.  And, these days, they 

are not frequently successful.  Which is not to say 

prisoners must simply sit and wait out a denial 

length.  There are other actions you can take. 

One of those actions is to request a Decision Re-

view on your hearing.  Basically, attorneys from 

BPH will review the transcript of the hearing, with 

an eye to legal errors in the commissioners’ rea-

soning or actions, as well as a denial length that is 

excessive.  The attorneys can suggest the deci-

sion be vacated and a new hearing held, if the er-

rors they note could potentially make that decision 

vulnerable to being overturned by the court, but 

they can also reduce the denial length.  Yes, on 

their own, with a Miscellaneous Decision, BPH at-

torneys can reduce the length of parole denial; but 

they cannot increase the denial time.  They can do 

nothing that would be adverse to the inmate with-

out a new hearing. 

But, and here’s the really important fact, the re-

quest for decision review must be done within the 

Board’s legal window for review, 120 days from 

the decision, but realistically, BPH legal team sug-

gests 60 days from the decision.  You can request 

it right away, but the attorneys at BPH will not be 

able to actually do the review until they get that all-

important transcript, no more than 30 days after 

the hearing.  But they can often get that document 

sooner.  It might behoove you, however, to wait for 

the transcript, and then go over it carefully, paying 

particular attention to the decision portion, for 

those factors that the commissioners felt support-

ed denial and then find how those factors are ad-

dressed in the hearing itself.   

If you feel there are errors, or that, given the facts 

presented, you were saddled with an excessively 

long denial, request the decision review.  It won’t 

damage your chances at the next hearing, make 

you wait longer for that hearing or put you in the 

spotlight.   

If you decide to request a Decision Review (and 

don’t confuse this with a PTA), you should write to 

the BPH legal department and state your request, 

lay out for the attorneys at BPH why you feel the 

denial and/or length was unwarranted, providing 

references to pages and lines in the transcript if 

possible.  If you’re trying for a reduction of denial 

length and have examples you can offer of why the 

time is excessive, do so. 

There are 3 results than can come from a Decision 

Review request, and two of them are positive for 

prisoners: no change, the denial and length remain 

the same; the denial is vacated and a new hearing 

ordered, or, the denial length is reduced.  It’s worth 

the chance. 

If you decide to request a decision review, send 
your request and documentation to: Board of Pa-
role Hearings, Attn: Legal Division, Decision Re-
view; Post Office Box 4036 Sacramento, CA 95812
-4036. 

 

 

 

DECISION REVIEW REQUESTS; CAN HELP, CAN’T HURT 
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Inmates:  1 yr. $35;   2 yrs. $60;   3 yrs. $75   (or 5 books of stamps per yr.) 
Others:  1 yr. $99;    2 yrs. $180 
Back Issues:   $6   (or 20 stamps) each copy 

Over 50% grant rate since 2011 
Over 155+ grants of parole and many victories in Court on habeas petitions 
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