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Editor’s Note: 
The commentary and opinion noted in 
these decisions is not legal advice.

   ***

GOVERNOR REVERSES 
GRANT OF PAROLE TO 

YOUTHFUL OFFENDER; 
APPELLATE COURT 

UPHOLDS, 
FINDING “GREAT WEIGHT” 

TEST OF YOUTH 
PROPERLY APPLIED

In re Joseph Davidson
CA2(1); B258081 
March 23, 2015

STATUS OF 
GILMAN V. BROWN

Gilman v. Brown
USDC (N.D. Cal.) 

Case No. 05- 00830-LKK-CKD
[Ninth Circuit Court of Appeal Case 

No. 14-15613]
July 22, 2014

September 22, 2014

   This case, of continuing interest to all lif-
ers whose crimes predated Nov. 8, 1988, 
but whose BPH grants of parole were 
reviewed by the Governor, is set for oral 
argument on June 17, 2015 in San Fran-
cisco.   The Ninth Circuit panel hearing 
the case will be the Honorables Susan P. 
Graber, Consuelo M. Callahan, and Car-
los T. Bea.  Since our last report in CLN 
#61, the state has filed its third brief on 
cross-appeal; attorney Ann McClintock 
has been added in the representation of 
Richard Gilman; Gilman has asked for 
added time (to April 27) to file his re-
sponse brief; and pro-per inmate filers 
have been denied appearances and have 
been shut down re further attempted fil-
ings.  

UPDATE ON: 
FRUSTRATED COURT 

ORDERS BOARD TO GRANT 
PAROLE, 

RATHER THAN 
REMAND FOR A 

THIRD HEARING

In re Andrew Young [II]
___Cal.App.4th___; CA1(2); 

A138266
January 13, 2015

   
   This update on the CLN #61 report on 
Young is short and sweet.  On March 
12, the state’s time to appeal expired 
– they did not appeal.  The Governor 
had the case for only two days before 
declining to review the court-ordered 
grant of parole.  Andrew Young pa-
roled on March 26.

see pg. 2

Andrew Young
Freedom through the Courts
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
is a collection of informational 
and opinion articles on issues 
of interest and use to California 
inmates serving indeterminate 
prison terms (lifers) and their 
families.  

CLN is published by Life 
Support Alliance Education 
Fund (LSAEF), a non-profit, 
tax-exempt organization located 
in Sacramento, California.  We 
are not attorneys and nothing in 
CLN is offered as or should be 
construed as legal advice.

All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our 
own research and information 
supplied by our readers and 
associates.  CLN and LSAEF 
are non-political but not non-
partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them in 
their fight for release through fair 
parole hearings and to improve 
their conditions of commitment.

We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers
*****

   In the first case CLN has seen on this 
topic, the Governor reversed the Board’s 
youthful-offender grant of parole for a 
lifer who committed his murder at age 14.  
The key issue here was whether the Gov-
ernor’s reversal comported with the “great 
weight” requirement that must be given in 
youth-offender parole cases.

   Davidson was convicted in 1998 of sec-
ond degree murder.  He was 14 years old 
at the time, was convicted as an adult, and 
was sentenced to 19 years to life.  In  2014, 
in his second parole appearance, David-
son appeared for a youthful offender pa-
role hearing.  The Board found Davidson 
suitable, but Governor Brown reversed. 

   Davidson was denied writ relief in 
both the superior and appellate courts.  
However, the California Supreme Court 
granted Davidson’s petition, and ordered 
the Court of Appeal to issue an order 
to show cause “why the Governor did 
not abuse his discretion in reversing the 
2014 determination that Davidson suit-
able for parole, and why the Board’s deci-
sion . . . should not be reinstated,” in light 
of  In re Shaputis (2011) 53 Ca1.4th 192 
(Shaputis II), In re Lawrence (2008) 44 
Ca1.4th 1181 (Lawrence) and Penal Code 
sections 3051(e), and 4801(c).  The Court 
of Appeal complied with an order to show 
cause, heard argument, and now held that 
there was a modicum of evidence to sup-
port the Governor’s reversal – once again 
denying habeas relief.

   When he was arrested, Davidson was 14, 
with no criminal record.  After 18 years 
in prison, he had a spotless disciplinary 
history, had earned his GED, had com-
pleted approximately 50 units of college, 
was working on a degree in business man-
agement, had completed a multitude of 
self-help and therapeutic courses while 
incarcerated, and was deeply involved in 
religious programs and a Protestant min-
istry.

   He had completed vocational training 
in community and office services and 

consumer electronics, and had worked in 
prison in maintenance positions and as a 
clerk.  He had also received on-line legal 
clerk training through Palo Verde College, 
and had completed some work toward 
obtaining an associate’s degree in biblical 
studies.  The 2014 Board found Davidson 
was potentially employable in the fields 
of consumer electrics, installation of tele-
communications and fiber electronics, 
or as a data entry clerk.  He had offers of 
housing to stay as long as necessary until 
space was available for him at a 12 to 24 
month residential program into which he 
had been accepted.

   His 2010 psych evaluation found “Mr. 
Davidson present[ed] a relatively low-
moderate risk for violence in the free 
community,” a finding mitigated by an ob-
servation that he did not show the evalua-
tor evidence of remorse.  An August 2013 
psych evaluation found he now exhibited 
remorse and accepted responsibility.

   Late in 2013, he had a further psych 
evaluation by the same doctor, now di-
rected, in the specific context of the Sen-
ate Bill No. 260’s requirements, to give 
“great weight” to considerations of David-
son’s youth.

 “Mr. Davidson was 14 years 
old at the time of the Controlling Of-
fense.  Hence, the undersigned con-
sidered the diminished culpability of 
juveniles compared to adults, the hall-
mark features of youth and any subse-
quent growth or increased maturity of 
Mr.  Davidson since his commitment 
offense during his time in prison.

 “When speaking with Mr. Da-
vidson, it became evident that when 
committing the controlling offense as a 
juvenile, he demonstrated immaturity, 
impulsiveness and recklessness.  He 
appeared to have an underdeveloped 
sense of responsibility, a lessened abil-
ity to anticipate and appreciate conse-
quences of his actions and an extreme 
susceptibility to negative peer influ-
ences.  These characteristics alone (de-
void the commitment offense) are not 
necessarily atypical of juveniles.  He 
acted as a 14 year old child would when 
confronted with a difficult choice.  He 
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stated, ‘I had family and school coun-
selors try to help me, but each time I 
refused.  Once I feared child protective 
services and of being displaced again.  
Another time, I had a friend that was 
in the same situation, he told, and it 
made it worse for him at home with 
the punishments.’

 “Mr. Davidson was asked how 
he felt as a juvenile in relation to his 
peers with regard to maturity.  He stat-
ed, ‘I felt much more immature, emo-
tionally; things others could just brush 
off, like being made fun of, I couldn’t.  
Academically, I performed better.’  
When asked why he thought he acted 
impulsive, he stated, ‘I acted impulsive 
when I felt desperation, when I felt 
there was no other option.’

 “Mr. Davidson is currently 32.  
He was 14 years old at the time of 
his controlling offense; hence, he has 
physically ‘grown up’ in prison.  Dur-
ing his incarceration, he participated 
in self help groups, has received no 
recent disciplinary/behavioral reports 
and has presented with no docu-
mented violent behaviors since the life 
crime.  He was able to relate an ade-
quate understanding of the life crime 
and what factors he believed led him 
to that point.  Hence, a number of risk 
factors appear to have been ameliorat-
ed by growth and maturity; a person-
ality characteristic which was clearly 
underdeveloped at the time of the 
controlling offense.  All things consid-
ered, Mr. Davidson appeared to have 
psychologically matured during his 
incarceration.  It is opined that if Mr. 
Davidson had the coping skills he de-
veloped as an adult, he may have chose 
[sic] a different option rather than 
murder.  Conversely, his narcissistic 
personality and lack of empathy con-
tinues to be concerning and should be 
the focus of treatment in the future.”

   After considering all the data, Dr. 
Clarizio ultimately concluded that 
Davidson presented a “low-moderate 
or slightly elevated risk of violence 
if released into the free commu-
nity.”  That risk could be decreased 
further if, among other things, Da-
vidson developed better insight into 
aspects of his personality that “may 
have contributed to his past maladap-
tive choices and behaviors.”  She re-
mained concerned that the lack of 

Davidson from pg. 2 insight, coupled with Davidson “lack 
of general empathy and shallow af-
fect when speaking about the murder 
of his mother,” “appeared to raise his 
risk [of recidivism] more significantly 
than any other factor  .  .  .  .” and re-
quired additional treatment.

   The Board took great pains to evince 
a consideration of Mr. Davidson’s youth 
while formulating its decision to grant pa-
role.

   Addressing the specific factors con-
sidered in reaching its conclusion, 
the Board noted that as a 14 year old, 
Davidson’s anger, poor communica-
tion skills, immature and unsophisti-
cated reasoning ability, susceptibility 
to peer pressure, and stress as a result 
of his conflicts and difficult relation-
ship with his mother contributed to 
his flawed decision [].  The Board also 
noted that Davidson, who was 34 at 
the time of the hearing, had no his-
tory of other crime or violence either 
before or during his 20 years in cus-
tody.

   In reaching its decision, the Board 
said it applied great weight to sev-
eral aspects of Davidson’s history, the 
crime, and certain hallmark features 
of youth, such as rebelliousness, the 
inability fully to appreciate the con-
sequences of his crime, and his age, 
isolation and emotional immaturity 
at the time of the crime.  The Board 
noted that “rebelliousness” was a par-
ticularly prominent and relatively 
routine hallmark of youth.  David-
son’s rebelliousness had focused pri-
marily on his “exceptionally control-
ling” mother with whom he had had 
experienced major and minor friction 
since age four.  Although he had been 
“ill equipped to respond appropriate-
ly” to his mother’s controlling nature 
at age 14, the Board concluded David-
son had since developed the under-
standing and ability to respond more 
appropriately in a future relationship 
involving a similar dynamic.

   The Board also noted that another 
particular hallmark of youth is the 
inability to image or anticipate the 
real life consequences of one’s acts.  
In contemplating the murder [], the 
14-year-old Davidson was unable 
to grasp the consequences of such a 
crime, not just in terms of his pros-
ecution for murder, but also the im-
pact on his father, extended family 

and himself.  []

   The Board ob-
served that Da-
vidson’s age at 
the time he com-
mitted the crime 
was a “significant 
factor,” particu-
larly in light of 
his emotional 
isolation and im-
maturity.  Be-
cause Davidson 
was “significantly 
cloistered” during his childhood, he 
lacked “the benefit of interactions 
with other individuals at various 
junctures which might have provided 
the sounding board that could have 
resulted in better decision making.”

   The Board relied heavily on the eval-
uations performed by Drs. Robinson 
and Clarizio to support its findings.  
In her December 2013 assessment, 
Dr. Clarizio specifically observed that 
it was “evident that when committing 
the controlling offense as a juvenile, 
[Davidson] demonstrated immatu-
rity, impulsiveness and recklessness,” 
and “appeared to have an underde-
veloped sense of responsibility, a less-
ened ability to anticipate and appre-
ciate consequences of his actions and 
an extreme susceptibility to negative 
peer influences.”  []

   The panel also focused on the fact 
that during both parole hearings and 
in his psychological evaluations, “Da-
vidson’s presentation . . . [was] some-
what unemotional.”

   “Mr. Davidson has dealt with this 
subject matter in the past.  We found 
that he was forthright in our discus-
sion with him.  During our delib-
eration, we discussed, as apparently 
previous Panels and clinicians have 
as well, Mr. Davidson’s presentation 
which is somewhat unemotional.  It 
was commented upon by several of 
his supporters today.  It’s mentioned 
in the record, and Mr. Davidson com-
mented upon it when asked.  Ulti-
mately, the Panel decided that putting 
ourselves in Mr. Davidson’s shoes if 
we could, faced with an environment 
such as this hearing room with a fa-
ther observing everything and subject 
matter which is sensitive and difficult 
and highly emotional, that it’s logical 

 Davidson see pg. 6
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EDITORIAL

Editorial Cont. pg. 25

DON’T PANIC
Before everyone, the public, the media and on-the-wane politicians still ‘feeding at the public trough’ begin hysteri-
cally foaming at the mouth at the thought of ‘child molesters moving next door to schools,’ how about taking a mo-
ment to look at the recent Supreme Court decision in the light of, oh, say reason and logic?  Unheard of, we know.  
But give it a try.

The recent court decision won’t mean a sexual predator will be moving next door to the local elementary school.  It 
won’t mean sex offenders are free to troll through parks and it doesn’t mean law enforcement has been stripped of 
the ability to monitor, watch and restrict movements of those individuals who might be a real, actual danger to the 
community.  In a limited ruling, at present applying only to San Diego County, the high court said that the blanket ban, 
which all but eliminated the ability of those individuals required to register as sex offenders to find housing in San 
Diego’s urban center, is unconstitutional and, produced “conditions that hamper, rather than foster, efforts to moni-
tor, supervise and rehabilitate these persons.”   In short, it made the situation worse.

Erst-while protector of hearth and home George Runner, a termed-out legislator and never a deep thinker, who man-
aged to smarm his way to yet another publically paid job on the State Board of Equalization, predictably pulled the 
fear card first, crying “No one is ever going to convince me that Californians think it is OK for a child molester to live 
across from a school.”  And no one is proposing that.

The court decision didn’t say anyone required to register for a past sex offense should be allowed to live in close 
proximity to children, only that each case, each registrant, should be considered on an individual basis. The court also 
noted the imposition of the severe blanket ban caused a rise in transient, or homelessness among former sex offend-
ers.  Why should the public care?

Because if parole agents don’t know where those individuals are supposed to be living, it’s hard to keep track of 
them, hard to make sure they’re getting the treatment possibly needed and hard to find them when agents need to 
check on them.  If someone is forced to live under a bridge because there is nowhere he can find housing, how can 
society, agents or even fearful parents feel secure?

The court understood this and made it clear—unanimously—that blanket bans can and do actually hamper law 
enforcement efforts to monitor those registrants that need that intense supervision.  And let’s bring up that other 
taboo—all sex registrants are not alike.

Not everyone required to register as a sex offender is a child predator, violent or aggressive.  The individuals can run 
the gamut from someone arrested for urinating in public, to a very young juvenile (cases include children as young 
as 13 or 14) caught up in gang activity to actual pedophiles, the ones society really has to worry about.  Urinating in 
public can get you a nuisance ticket as well as requirement to register as a 290 for ‘indecent exposure’.  An 18 year-
old in a mutual relationship with a 17 year-old can also be tagged as a sex offender.  Not all present the same level of 
risk, but all can be rendered homeless by blanket residence bans.
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but then went on to reverse the Board 
because of Mr. Davidson’s reported “flat 
affect.”

The Governor noted that he had af-
forded “great weight to Mr. David-
son’s diminished culpability, the 
challenges he attempted to resolve 
through this crime, and his increased 
maturity.”  In reversing the Board’s 
decision, the Governor identified the 
negative factors on which he relied 
to find that Davidson remained un-
suitable for parole and would pose 
an unreasonable danger to society if 
released.  Specifically, the Governor 
remained “troubled by the consistent 
observations that Mr. Davidson still 
does not evidence the type of emo-
tion that is consistent with empa-
thy and remorse.  He has had three 
psychological evaluations and has 
participated in two parole suitability 
hearings.  During all of this, experts 
have taken note of Mr. Davidson’s 
significant lack of emotion.”  “These 
evaluations give me pause, especial-
ly in the context of Mr.  Davidson’s 
crime.  []  The 2013 psychologist 
opined that Mr.  Davidson’s lack of 
general empathy and shallow affect 
when discussing this crime ‘appeared 
to raise his risk more significantly 
than any other factor’. . . .”

   The Court first reviewed recent US and 
California Supreme Court case law, and 
determined that

The new procedures created by Sen-
ate Bill No. 260 ensure that prison-
ers such as Davidson, who were ju-
veniles at the time they committed 
their life crimes, get the benefit of the 
type of evaluation compelled by Mill-
er, supra, 567 U.S.___, Graham, su-
pra, 560 U.S. 48 and Caballero, supra, 
55 Cal.4th 262 at a point in time that 
gives them a meaningful opportunity 
to “obtain release based on demon-
strated maturity and rehabilitation.”  
(Graham, at p. 75.)

   The Court next reviewed the standards 
it must apply when reviewing parole de-
cisions, including those by the Governor.

   Both the Board and Governor’s de-
cisions “are subject to the same level 
of judicial scrutiny:  a court inquires 

whether there is ‘some evidence’ re-
lated to the relevant factors that sup-
ports the decision.  [Citation.]  Be-
cause ‘the fundamental consideration 
in parole decisions is public safety . . .’ 
[citation], ‘the relevant inquiry is 
whether some evidence supports the 
decision of the Board or the Governor 
that the inmate constitutes a current 
threat to public safety, and not merely 
whether some evidence confirms the 
existence of certain factual findings’ 
[citation].  ‘It is settled that under the 
“some evidence” standard, “[o]nly a 

modicum of evi-
dence is required.  
Resolution of any 
conflicts in the 
evidence and the 
weight to be given 
the evidence are 
matters within 
the authority of 
[the Board or] the 
Governor. . . .  [T]
he precise man-
ner in which the 
specified factors 
relevant to pa-
role suitability are 
considered and 

balanced lies within the discretion 
of [the Board or] the Governor . . . .”  
[Citations.]’  [Citation.]”  (Vicks, su-
pra, 56 Cal.4th at pp. 298–299.)

 The California Supreme Court 
has emphasized that the “‘some evi-
dence’” standard is extremely defer-
ential.  (Shaputis II, supra, 53 Cal.4th 
at pp. 198–199.)  “The essential ques-
tion in deciding whether to grant pa-
role is whether the inmate currently 
poses a threat to public safety.”  (Id. at 
p. 220.)  The reviewing court must fo-
cus on whether there exists some evi-
dence demonstrating the inmate pos-
es a current threat to public safety, not 
just whether there is some evidence to 
support the suitability factors.  (Id. at 
p. 209; Prather, supra, 50 Cal.4th at pp. 
251–252; Lawrence, supra, 44 Cal.4th 
at p. 1191.)  “The executive decision of 
the Board or the Governor is upheld 
unless it is arbitrary or procedurally 
flawed.”  (Shaputis II, at p. 221.)  

   “Whether to grant parole to an 
inmate serving an indeterminate 
sentence is a decision vested in the 
executive branch, under our state 
Constitution and statutes.  The scope 
of judicial review is limited” and “nar-
rower in scope than appellate review 

that an individual would strive to sup-
press outward display of emotion in 
order to effectively communicate that 
emotion and the material at hand.  
And in this case, the Panel believes 
that Mr. Davidson has done just that, 
to his credit.”

 Later, focusing specifically on 
the issue of remorse, one commis-
sioner stated:  “I would also like to 
make a few comments about remorse.  
It came up as a topic during the course 
of the hearing.  And I think remorse 
is an important factor, one that points 
towards suitability.  You’ve told us 
that you’re remorseful.  And I believe 
that.  In fact, I have no doubt about 
it.  And how I get to that conclusion, 
when I see somebody who is truly re-
morseful, I see it accompanied by true 
change.  And you talked about your 
commitment to heading in a positive 
direction.  You spent some time talk-
ing to me about that.  And you talked 
about the remorse you had for what 
you’ve done and the magnitude of 
the offense.  And from that, you were 
led to this commitment you told me 
about.  And more than just telling 
me about it, your actions evidence 
it clearly  .  .  .  .    That was abundantly 
clear to me.  And all of that together 
tells me you were truly committed to 
moving in a positive direction and as 
a direct result of the remorse you felt 
for what you’ve done.”

   Based on the above considerations of 
the hallmarks of youth, and giving great 
weight to them, the Board found David-
son suitable for parole.  However, and this 
is the crux of the case, the Governor, us-
ing the same guidelines for “great weight,” 
reached the opposite conclusion.

   The Governor began by expressly recog-
nizing Mr. Davidson’s youth,

Addressing the requirements of sec-
tion 4801, subdivision (c), the Gov-
ernor went on to state:  “I recognize 
that Mr. Davidson’s culpability is 
diminished because he was only 14 
when he committed this crime.  If he 
was less than a year younger when he 
committed the murder, he could not 
have been tried as an adult and would 
already be released from custody.  

 Davidson from pg. 3
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of a lower court’s judgment.”  (Id. at 
pp. 198–199, 215.)  The “‘some evi-
dence’” standard is intended to serve 
the interests of due process by guard-
ing against arbitrary or capricious pa-
role decisions without overriding or 
controlling the exercise of executive 
discretion.  (Id. at p. 199.)  “[T]he pa-
role authority’s interpretation of the 
evidence must be upheld if it is rea-
sonable, in the sense that it is not ar-
bitrary, and reflects due consideration 
of the relevant factors.”  (Id. at p. 212.)  
“[R]eview under the “‘some evi-
dence’” standard is more deferential 
than substantial evidence review, and 
may be satisfied by a lesser evidentia-
ry showing.”  (Id. at p. 210.)  “‘[O]nly 
a modicum of evidence is required.’”  
(Ibid.; Rosenkrantz, supra, 29 Cal.4th 
at p. 677; Lawrence, at p. 1233.)  Al-
though appellate review is extremely 
deferential, it is “‘not toothless,’” and 
“‘must be sufficiently robust to reveal 
and remedy any evident deprivation 
of constitutional rights.’”  (Shaputis II, 
at p. 215; Lawrence, at p. 1210.)

 We do not “ask whether the 
inmate is currently dangerous.  That 
question is reserved for the executive 
branch.  Rather, the court considers 
whether there is a rational nexus be-
tween the evidence and the ultimate 
determination of current dangerous-
ness.”  (Shaputis II, supra, 53 Cal.4th 
at p. 220.)  The nexus to current dan-
gerousness is critical.  Lawrence and 
Shaputis I “clarified that in evaluating 
a parole-suitability determination by 
either the Board or the Governor, a 
reviewing court focuses upon ‘some 
evidence’ supporting the core statu-
tory determination that a prisoner 
remains a current threat to public 
safety—not merely ‘some evidence’ 
supporting the Board’s or the Gov-
ernor’s characterization of facts con-
tained in the record.”  (Prather, supra, 
50 Cal.4th at pp. 251–252.)  “It is not 
the existence or nonexistence of suit-
ability or unsuitability factors that 
forms the crux of the parole decision; 
the significant circumstance is how 
those factors interrelate to support a 
conclusion of current dangerousness 
to the public.”  (Lawrence, supra, 44 
Cal.4th at p. 1212.)  The Board “must 
determine whether a particular fact is 
probative of the central issue of cur-
rent dangerousness when considered 
in light of the full record.”  (Prather, 

supra, 50 Cal.4th at p. 255.)

 It bears repeating that resolu-
tion of evidentiary conflicts and the 
weight the evidence is to be accorded 
are matters for the Board or Gov-
ernor, not us.  We must uphold the 
Board or Governor’s interpretation 
of the evidence if it is reasonable in 
the sense that it is not arbitrary, and 
reflects due consideration of the rel-
evant factors.  (Shaputis II, supra, 53 
Cal.4th at p. 212.)  It does not matter 
that we might conclude that the evi-
dence tending to establish suitability 
outweighs contrary evidence.  (Id. at 
p. 210; Rosenkrantz, supra, 29 Cal.4th 
at p. 677; Lawrence, supra, 44 Cal.4th 
at p. 1204.)  It is not our role “to de-
cide which evidence in the record is 
convincing.  [Citation.]  Only when 
the evidence reflecting the inmate’s 
present risk to public safety leads to 
but one conclusion may a court over-
turn a contrary decision by the Board 
or the Governor.”  (Shaputis II, supra, 
53 Cal.4th at p. 211, italics added.)

 With these standards in mind, 
we review the reversal and explain 
our conclusion that some evidence 
supports the Governor’s conclusion 
that Davidson remains a current dan-
ger if released.

   The Court then applied the law to the 
facts of the case, looking for a modicum of 
evidence to support the Governor’s con-
clusion.

   In reversing the Board’s decision, the 
Governor explicitly stated that he had 
given “great weight to Mr. Davidson’s 
diminished culpability, the challenges 
he attempted to resolve through this 
crime, and his increased maturity.”  
The Governor discussed the section 
4801, subdivision (c) factors, focus-
ing on Davidson’s troubled childhood 
and volatile relationship with his 
mother.  He observed that, as a young 
teen, Davidson was “ill-equipped to 
deal with their difficult relationship 
because of his age and emotional im-
maturity,” acknowledged Davidson’s 
efforts at rehabilitation while incar-
cerated, and noted he had “matured 
in many ways since he committed this 
crime.”

 However, the Governor also 
pointed to Davidson’s consistent lack 

of empathy and remorse.  He noted 
that “[m]any children experience 
similar conflicts with their parents 
and struggle with their inability to 
change their circumstances or escape 
the control of their parents.” [] The 
Governor agreed with Dr. Clarizio 
that Davidson’s historical and con-
tinued lack of “empathy and shallow 
affect when discussing his crime ‘ap-
peared to raise his risk [of recidivism] 
more significantly than any other fac-
tor.’”

 On this record there is no ba-
sis to conclude the Governor failed 
to give “great weight” to the section 
4801 factors.  The Governor focused 
at length on Davidson’s emotional 
immaturity at the time of the crime, 
and the fact that his crime was not the 
result of youthful impetuosity, but a 
cold-blooded murder carried out af-
ter years of calculated planning.  He 
also reviewed materials indicating 
that, as a child, Davidson had [] failed 
to appreciate the consequences of his 
crime.  (See Miller, supra, 567 U.S. at 
p. ___ [183 L.Ed.2d at p. 423].)

 Davidson faults the Gov-
ernor for not acknowledging that 
his “expression of emotion would 
be  .  .  . blunted by the experience” of 
spending more than half his life in 
prison, an environment unconducive 
to the expression of emotion.  This 
criticism is unfounded, given the 
Governor’s specific acknowledgement 
that Davidson, who had been incar-
cerated for 18 years, had a history of 
not displaying emotion both before 
and during his incarceration.  To the 
extent that Davidson argues the Gov-
ernor should be faulted for failing to 
acknowledge the specific connec-
tion between his lack of emotion and 
the nature of prison life, it is unclear 
how the Governor would be aware of 
this explanation.  Davidson made no 
such claim during his parole hearings 
or to his evaluators.  Rather, when 
asked why he showed no emotion in 
discussing his crime, Davidson ex-
plained only that he had “been emo-
tional about this in the past.”  David-
son speculates that this is the case but, 
apart from Dr.  Clarizio’s comment 
that the prison environment may be 
seen as nonconductive to showing 
emotion, the record contains no evi-
dence linking the impact of years of 
life incarcerated on a youthful offend-
er’s disinclination or inability to ex-
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press emotion.  We cannot ascertain 
on this cold record that Davidson’s 
flat affect or lack of empathy resulted 
from the prison environment, par-
ticularly in light of his father’s state-
ment that Davidson had never been 
an emotional person.

 The Governor focused squarely 
and appropriately on whether David-
son demonstrated rehabilitation, the 
effect of his consistently unempathic 
flat affect and lack of remorse on Da-
vidson’s chance of violent recidivism 
and the risk he could pose to public 
safety if paroled.  (Lawrence, supra, 
44 Cal.4th at p.  1220, fn. 19 [parole 
statutes “contemplate the consider-
ation of an inmate’s rehabilitation as 
an integral element of a parole suit-
ability determination”].)  In enacting 
Senate Bill No. 260, the Legislature 
specifically said that “[n]othing in 
this act is intended to undermine the 
California Supreme Court’s holdings 
in [Shaputis II, supra,] 53 Cal.4th 192, 
[Lawrence, supra,] 44 Cal.4th 1181, 

and subsequent cases.”  (See Sen. Bill 
No. 260 (2003–2014 Reg. Sess.) § 1.)  
Senate Bill No. 260 does not affect the 
Governor’s discretion to deny parole 
if the record contains evidence a pris-
oner continues to pose an unreason-
able risk of danger to the public.  In 
compliance with Senate Bill No. 260, 
the Governor acknowledged and 
placed great weight on Davidson’s 
age at the time of the commitment 
offense and the hallmark features of 
youth.  Notwithstanding those con-
siderations, the Governor concluded 
Davidson was not yet sufficiently re-
habilitated to justify his release from 
prison.

 Davidson has failed to dem-
onstrate entitlement to habeas relief.  
Accordingly, his petition is denied.

  Remittitur will issue 5/25/15, unless a 
Petition for Review is filed with the Cali-
fornia Supreme Court.  It is surprising 
that the appellate decision was not or-
dered published, since it was made under 
remand by the California Supreme Court.  

COMPASSIONATE RELEASE
 DENIAL ORDER 
IS APPEALABLE

P. v. Loper
 CA Supreme Ct., No. S211840 

March 5, 2015

   Ruling on a narrow question of law, the 
California Supreme Court held that when 
a superior court denies compassionate 
release (recall of sentence) to a medically 
compromised lifer, that order is appeal-
able.

   The San Diego County Grand Jury 
indicted defendant Loper in 2010 
on several criminal counts related to 
his underpayment of both taxes and 
worker’s compensation premiums in 
connection with his tree trimming 
business.  On November 11, 2010, he 
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pleaded guilty to one count of violat-
ing Insurance Code section 11880, 
subdivision (a) and admitted various 
enhancements; the remaining charg-
es were dismissed.  On February 4, 
2011, the trial court sentenced him 
to six years in prison.  On August 14, 
2012, the Secretary of the California 
Department of Corrections and Re-
habilitation (CDCR) recommended 
that defendant’s sentence be recalled 
pursuant to section 1170(e) and that 
he be granted compassionate release 
due to his medical condition.  The 
recommendation was accompanied 
by a letter from Dr. Ronelle Camp-
bell, staff physician for the CDCR, 
who opined that defendant suffered 
from a variety of health ailments and 
that “[h]is life expectancy is short and 
possibly less than 6 months.”  On Au-
gust 24, 2012, the trial court ordered 
the CDCR to provide it with an up-
date on defendant’s condition and an 
opinion from a medical doctor as to 
whether defendant was expected to 
die within six months, which is one of 
the statutory criteria for release.  The 
court then continued the matter.
  
   The trial court revisited the case 
on September 14, 2012.  It had be-
fore it a letter from Dr. Kyle Sealey, 
the chief medical executive at the 
CDCR’s Richard J. Donovan Cor-
rectional Facility, which stated that 
defendant “is an ill individual with 
disease processes that will continue 
to progress, despite treatment, lead-
ing to his eventual demise,” but that 
“[h]is current status does not indicate 
for or against a prognosis of less than 
six months to live.”  The CDCR was 
not represented at the hearing but the 
People, represented by the San Diego 
County District Attorney’s office, ar-
gued that because Dr. Sealey could 
not assert defendant would die within 
six months, defendant did not fall 
within the terms of section 1170(e).  
Counsel appearing on behalf of de-
fendant Loper presented the opinion 
of Dr. Campbell, who had recently re-
tired from the CDCR and who last ex-
amined defendant on June 28, 2012.  
Counsel asserted to the court that Dr. 
Campbell told him “that you can’t say 
to any medical certainty when some-
one is exactly going to die.  He could 
die tomorrow.  It’s possible he could 

live beyond six months.  But it’s clear 
that his condition is inoperable.  He 
doesn’t have very long to live.”  Dr. 
Campbell was present in the court-
room and answered a few informal 
questions although she was not placed 
under oath.  She did not dispute coun-
sel’s representation of her medical 
opinion.  Despite the absence of for-
mal testimony from Dr. Campbell, 
and there being no objection from the 
People, the trial court accepted coun-
sel’s recitation of Dr. Campbell’s opin-
ion but ultimately found an insuffi-
cient basis for compassionate release 
under section 1170(e).  Noting that 
Dr. Sealey’s letter said that defendant’s 
“current status does not indicate for 
or against a prognosis of less than six 
months to live,” the court opined that 
“the language of the statute is quite de-
finitive in terms of the determination 
that the department physician needs 
to make.”  Accordingly, the court de-
nied the CDCR’s recommendation to 
recall defendant’s sentence .

   Defendant, but not the Secretary of 
the CDCR (the Secretary), appealed 
the trial court’s decision.  The Court of 
Appeal dismissed the appeal, finding 
the trial court’s denial of the CDCR’s 
recommendation for compassionate 
release was a nonappealable order.  
We thereafter granted review.

After a lengthy legal discussion, the Su-
preme Court held that such a denial order 
is directly appealable, and reversed the 
court of appeal’s dismissal and remanded 
it for consideration on the merits.

The trial court’s denial of compas-
sionate release was an order made af-
ter judgment that affected defendant’s 
substantial rights.  Accordingly, his ap-
peal was authorized by section 1237, 
subdivision (b).  Because the Court of 
Appeal improperly dismissed his ap-
peal, we reverse that decision and re-
mand the case to Division One of the 
Fourth District Court of Appeal for 
further proceedings consistent with 
this opinion.

     ***

IN-PRISON WEAPONS 
CONVICTION SERVED 

CONSECUTIVE 
TO LIFE SENTENCE

   
In re Jeffrey Hill 
CA4(2) No. E062128 

Feb. 10, 2015

  This case involves the novel issue of 
how CDC should treat a sentence for an 
in-prison conviction (for possession of a 
weapon under Penal Code § 4502), after 
a lifer is found suitable for parole by the 
Board.  Jeffery Hill was found suitable, 
but CDC wanted to add his two sentences 
for violations of PC § 4502 to be served 
fully consecutive to his life term.  Hill pe-
titioned the court in pro per, asking that 
the two be run concurrent.  The court of 
appeal denied the latter, but nonetheless 
found that Hill was entitled to relief as to 
the second term, as a “one third the mid 
term” calculation.  The brief appellate rul-
ing is quoted below to inform others who 
are similarly situated.

   Petitioner has been found suitable 
for parole but has not been released 
as the California Department of Cor-
rections and Rehabilitation (CDCR) 
believes that he has not yet served 
the required portion of his sentence.  
First, although some of the docu-
mentation reflects that one of his two 
sentences for convictions under Penal 
Code section 4502 was to be served 
concurrently with his term for mur-
der, the actual transcripts reflect that 
both terms were ordered to be served 
consecutively to that term and to each 
other.  Indeed, the statute requires 
this result.

 However, the CDCR’s posi-
tion is based upon the assumption 
that the two terms under Penal Code 
section 4502 are fully consecutive to 
each other.  This is not the case.  The 
second term was subject to the “one-
third the middle term” calculation 
under Penal Code section 1170.1, 
subdivision (c).  (People v. Venegas 
(1994) 25 Cal.App.4th 1731.)  
 The Attorney General agrees 
and notes that the three-year term 
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imposed for one of the Penal Code 
section 4502 convictions should be 
the base term, while a consecutive 
one-year term should be imposed for 
the second such conviction.  We are 
in accordance with this calculation.  
Hence, petitioner is subject to a de-
terminate term of four years, not five.

DISPOSITION
 The petition for writ of habeas 
corpus is GRANTED in this respect, 
and insofar as Petitioner seeks con-
current sentencing, is DENIED.  The 
matter is remanded to the Superior 
Court of San Bernardino County with 
directions to issue a corrected abstract 
of judgment in case  No. OCR6755 
reflecting a one-year term pursuant 
to Penal Code section 1170.1, sub-
division (c), to run consecutively to 
the three-year term imposed in case 
number OCR6923.

BLANKET SEX OFFENDER 
HOUSING RESTRICTION 

RULED UNCONSTITUTIONAL; 
RESTRICTIONS MUST 
RELATE TO OFFENSE

In re William Taylor
Cal. Supreme Ct; No. S206143 

March 2, 2015

   Many lifers, particularly three-strikers, 
have either current or past offenses that 
will require sex-offender registration 
upon parole.  This burden becomes par-
ticularly oppressive when it involves re-
strictions on where you can live.  State law 
prohibited such registered offenders from 
living within 2000 ft. of a school or park, 
but several local ordinances were passed 
that had even tighter restrictions – mak-
ing it virtually impossible for one to live 
in the town where he/she was paroled to.  

   The California Supreme Court recently 
upheld lower court rulings that such blan-
ket restrictions, regardless of the nature of 
the offense, were unconstitutional. The 
Court held that any restriction imposed 
must be related to the nature of the sex of-

fense.  Thus, for example, while a convic-
tion for molesting children might justify 
a living restriction from being near where 
children congregate (schools, parks), a 
conviction for rape might not.  CLN notes 
this important ruling to advise lifers fac-
ing such registration requirements upon 
parole of their now (somewhat) improved 
rights.

   As will be explained, we agree that 
section 3003.5(b)’s residency restric-
tions are unconstitutional as ap-
plied across the board to petitioners 
and similarly situated registered sex 
offenders on parole in San Diego 
County.  Blanket enforcement of the 
residency restrictions against these 
parolees has severely restricted their 
ability to find housing in compliance 
with the statute, greatly increased the 
incidence of homelessness among 
them, and hindered their access to 
medical treatment, drug and alcohol 
dependency services, psychological 
counseling and other rehabilitative 
social services available to all parolees, 
while further hampering the efforts of 
parole authorities and law enforce-
ment officials to monitor, supervise, 
and rehabilitate them in the interests 
of public safety.  It thus has infringed 
their liberty and privacy interests, 
however limited, while bearing no 
rational relationship to advancing the 
state’s legitimate goal of protecting 
children from sexual predators, and 
has violated their basic constitutional 
right to be free of unreasonable, arbi-
trary, and oppressive official action.

   Nonetheless, as the lower courts 
made clear, CDCR retains the statu-
tory authority, under provisions in 
the Penal Code separate from those 
found in section 3003.5(b), to impose 

special restrictions on registered sex 
offenders in the form of discretion-
ary parole conditions, including resi-
dency restrictions that may be more 
or less restrictive than those found 
in section 3003.5(b), as long as they 
are based on, and supported by, the 
particularized circumstances of each 
individual parolee. ...

[W]e are persuaded that blanket en-
forcement of the mandatory residency 
restrictions of Jessica’s Law, as applied 
to registered sex offenders on parole 
in San Diego County, cannot survive 
even the more deferential rational ba-
sis standard of constitutional review.  
Such enforcement has imposed harsh 
and severe restrictions and disabili-
ties on the affected parolees’ liberty 
and privacy rights, however limited, 
while producing conditions that 
hamper, rather than foster, efforts to 
monitor, supervise, and rehabilitate 
these persons.   Accordingly, it bears 
no rational relationship to advancing 
the state’s legitimate goal of protecting 
children from sexual predators, and 
has infringed the affected parolees’ 
basic constitutional right to be free 
of official action that is unreasonable, 
arbitrary, and oppressive.

   Importantly, the Court found that re-
strictive housing ordinances were regres-
sive in that they went against the public 
policy of reintegrating such offenders, by 
forcing them into homelessness and in-
ability to gain employment.  This finding 
guided their decision.

Perhaps most disturbing, the record 
reflects that blanket enforcement 
of section 3003.5(b) in San Diego 
County has led to greatly increased 
homelessness among registered sex 
offenders on parole in the county.  Ac-
cording to CDCR’s own uncontradict-
ed parole database reports, of the 482 
sex offender parolees on active parole 
at the time of the hearing, 165 of them 
(34 percent or a full one-third) were 
registered as transient, i.e., homeless.  
Between September 2007 and August 
2010, the number of registered sex of-
fenders on active parole in the City of 
San Diego who registered as transient 
with the San Diego Police Depart-
ment increased four- to fivefold.  De-
tective Jim Ryan, a supervisor in the 
San Diego Police Department’s Sex 
Offender Registration Unit, testified 
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In this writer’s opinion, the decision begs 
to a dramatic increase in the number 
of sex offender parolees who regis-
tered as transient with his department 
in the two years after the law took ef-
fect.  The trial court specifically found 
that blanket enforcement of the resi-
dency restrictions in the County has 
“result[ed] in large groups of parolees 
having to sleep in alleys and river-
beds, a circumstance that did not ex-
ist prior to Jessica’s Law.”

  The increased incidence of home-
lessness has in turn hampered the 
surveillance and supervision of such 
parolees, thereby thwarting the le-
gitimate governmental objective be-
hind the registration statute (§  290) 
to which the residency restrictions 
attach; that of protecting the public 
from sex offenders.  (See Wright v. 
Superior Court (1997) 15 Cal.4th 521, 
527.)  The trial court took judicial no-
tice of the final report issued in Oc-
tober 2010 by the CDCR Task Force, 
a multidisciplinary group comprised 
of CDCR staff, law enforcement per-
sonnel, and other outside participants 
charged with making recommenda-
tions to the CDCR on various sex of-
fender issues.  The Task Force’s final 
report concluded that the Jessica’s 
Law’s residency restrictions failed to 
improve public safety, and instead 
compromised the effective monitor-
ing and supervision of sex offender 
parolees, placing the public at great-
er risk.  A specific finding was made 
that “[h]omeless sex offenders put the 
public at risk.  These offenders are un-
stable and more difficult to supervise 
for a myriad of reasons.”  (Task Force, 
Rep., supra, p. 17.)  The report fur-
ther found that homelessness among 
sex offender parolees weakens GPS 
tracking, making it more difficult to 
monitor such parolees and less effec-
tive overall.  CDCR has conceded in 
its briefs before this court that “[t]he 
evidence .  .  . demonstrated that the 
dramatic increase in homelessness 
has a profound impact on public safe-
ty,” and that “there is no dispute that 
the residency restriction[s] [have] 
significant and serious consequences 
that were not foreseen when it was 
enacted.”

   Last, the trial court agreed with pe-
titioners that the manner in which 
CDCR has been implementing the 
residency restrictions in San Diego 

County has subjected them to arbi-
trary and oppressive official enforce-
ment action, thereby contributing to 
the law’s unintended, unforeseen, and 
socially deleterious effects.  Petitioners 
point to evidence that both CDCR and 
local San Diego County parole author-
ities have refused to assist registered 
sex offender parolees to find hous-
ing that complies with the statutory 
residency restrictions.  CDCR’s policy 
memoranda in effect at the time of the 
hearing reflect that registered sex of-
fender parolees bear the responsibility 
for locating compliant housing, and 
that parole agents are not authorized 
to tell them where to look for or find 
compliant housing.

   The authorities we have cited above 
explain that all parolees retain certain 
basic rights and liberty interests, and 
enjoy a measure of constitutional pro-
tection against the arbitrary, oppres-
sive and unreasonable curtailment of 
“the core values of unqualified liberty” 
(Morrissey v. Brewer, supra, 408 U.S. 
at p. 482), even while they remain in 
the constructive legal custody of state 
prison authorities until officially dis-
charged from parole.  We conclude the 
evidentiary record below establishes 
that blanket enforcement of Jessica’s 
Law’s mandatory residency restric-
tions against registered sex offend-
ers on parole in San Diego County 
impedes those basic, albeit limited, 
constitutional rights.  Furthermore, 
section 3003.5(b), as applied and en-
forced in that county, cannot survive 
rational basis scrutiny because it has 
hampered efforts to monitor, super-
vise, and rehabilitate such parolees in 
the interests of public safety, and as 
such, bears no rational relationship to 
advancing the state’s legitimate goal of 
protecting children from sexual pred-
ators.

   Last, we agree with the observations 
of the Court of Appeal that CDCR 
retains the statutory authority, under 
provisions in the Penal Code separate 
from those found in section 3003.5(b), 
to impose special restrictions on regis-
tered sex offenders in the form of dis-
cretionary parole conditions, includ-
ing residency restrictions that may 
be more or less restrictive than those 
found in section 3003.5(b), as long as 
they are based on, and supported by, 
the particularized circumstances of 
each individual parolee.

   In sum, the Court held that consti-
tutional principles outweighed the 
eternal fear-mongering and unremit-
ting hatred that Jessica’s Law imposed 
on sex offenders.

ANOTHER JUVENILE 
LWOP HABEAS COURT 

GRANTS MILLER 
RETROACTIVITY

In re Derrick Wilson
___Cal.4th ___; CA 2(7); 

No. B254093 
January 30, 2015, on modification

   In yet another published case dealing 
with the subject, the Court of Appeal 
found that the retroactivity principles 
announced in Miller v. Alabama  (2012) 
132 S.Ct. 2455, apply to California juve-
niles given LWOP sentences.  While the 
underlying question is under review by 
the California Supreme Court presently 
(In re Rainey (2014) 224 Cal.App.4th 280, 
review granted June 11, 2014, S217567 
(briefing deferred pending decision in 
In re Alatriste, review granted Feb. 19, 
2014, S214652, and In re Bonilla, review 
granted Feb. 19, 2014, S214960)), this 
case adds new perspective for that Court 
to consider.

   The Wilson court bifurcated the habeas 
petition into two rulings: (1) Wilson’s en-
titlement to relief because trial court did 
not adequately consider the distinctive 
mitigating circumstances of his youth 
and background, as required by  Miller 
v. Alabama, when imposing his juvenile 
LWOP sentence; and (2) the rules an-
nounced in Miller apply retroactively to 
cases that were final prior to the decision.

(1)  In 1995, when Wilson was 17, Wil-
son participated in a bank robbery where 
a bank employee was killed, for which 
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he was convicted of felony murder and 
other offenses, and sentenced to LWOP.  
After his conviction was affirmed on ap-
peal, Wilson petitioned for habeas relief, 
arguing that his sentence violates the 
Eighth Amendment in light of the U.S. 
Supreme Court's decision in Miller v. Ala-
bama  (2012) 132 S.Ct. 2455.  While the 
trial court denied the petition. Wilson 
gained relief in the Court of Appeal.

The Court of Appeal found that in Mill-
er,  the U.S. Supreme Court held that the 
Eighth Amendment forbids mandatory 
LWOP sentences for individuals who 
were juveniles at the time they committed 
a homicide. That Court outlined sentenc-
ing factors (“Miller factors”) that the court 
must consider before imposing LWOP.  

On the one hand, based on the record in 
this case, the trial court did not presump-
tively impose Wilson's LWOP sentence. 

(Pen. Code, § 190.5, subd. (b);  People v. 
Gutierrez (2014) 58 Cal.4th 1354.)  None-
theless, the trial court did not adequately 
consider the Miller  factors.  Importantly, 
the appellate court rejected the State’s 
argument that habeas relief should be 
denied because Wilson has the possibil-
ity of parole under Penal Code section 
1170, subdivision (d)(2).  Relying in part 
on Gutierrez, the court concluded that this 
statute falls short of what Miller requires, 
even where the trial court did not apply a 
presumption in favor of LWOP. 

(2)  The appellate court found that Miller 
required retroactive application to Wil-
son’s conviction, because it constituted a 
“substantive rule” change.
 
   Wilson's LWOP sentence and case be-
came final 15 years before  Miller  was 
decided.  Although new rules are not 
generally applied retroactively in cases 
on collateral (i.e., habeas) review, there 
is an exception when that rule is sub-

stantive. (Teague v. Lane  (1989) 489 U.S. 
288; Schriro v. Summerlin (2004) 542 U.S. 
348.) After reviewing decisions from oth-
er states and federal courts, the appellate 
court here concluded that Miller does ap-
ply retroactively.  

   Miller held that a sentencing court must 
consider specific, individualized factors 
before imposing an LWOP sentence and 
recognized that LWOP sentences should 
be rare when mitigating evidence is con-
sidered.  This is a new substantive rule that 
addresses the limits on the imposition of 
a juvenile LWOP sentence.  Moreover, the 
U.S. Supreme Court has already applied 
the rule to a petitioner who was before the 
Court on collateral review in Miller.  Wil-
son is entitled to the benefit of Miller be-
cause of the unfairness that would result 
if Miller did not apply. 

   A petition for review of Wilson in the 
California Supreme Court is pending.  
CLN expects that review will be granted, 
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while the issue is decided in the other 
three currently pending cases and/or this 
case.  If Miller retroactivity is ruled to ap-
ply in California, many juveniles will be-
come eligible for reconsideration of their 
sentences, as to youth mitigation factors.

***

PROP. 36 CASES 

REVIEW GRANTED

MULTIPLE STRIKES CASE 
ORDERED DEPUBLISHED

People v. Steven Anthony
230 Cal.App.4th 1176 ; CA 4(2); 

No. E058264 
 Calif. Supreme Court No. S223226

January 28, 2015
   
   In this published decision which was 
reported in CLN #60, the Court of Ap-
peal decided the Three-Strikes resentenc-
ing legal question in the case of Steven 
Anthony, who is serving 50-life for two 
“strike outs” on both a second degree bur-
glary prior (eligible for resentencing) and 
a first-degree burglary prior (not eligible).  

   The appellate court decided that, after 
analyzing the statutory language and the 
information in the voters’ guide for Prop. 
36, any crime of a serious/violent nature 
in the overall conviction would make the 
prisoner ineligible for resentencing.

   However, on January 28, 2015, the Cali-
fornia Supreme Court, on its own motion, 
ordered the Anthony decision depub-
lished.  Anthony therefore no longer has 
any precedential value.  It thus remains 
undecided whether the Three Strikes law 
does not permit striking out for an offense 
not on its list, irrespective of whether the 
offender was also convicted of an offense 
that was on the list.

REVIEW GRANTED

CAL. SUPREME COURT 
GRANTS REVIEW IN TWO 

CASES TO DECIDE THE 
APPLICABILITY OF 

“UNREASONABLE RISK OF 
DANGER TO SOCIETY” AS 
DEFINED IN PROP. 47, TO 

PROP. 36 CASES 

People v. Chaney
231Cal.App. 4th 1391; CA (3); 

No. C073949
CA Supreme Ct. No. S223676 

February 18, 2015

People v. Valencia
232 Cal.App.4th 514; CA 4(3); 

No. F067946
CA Supreme Ct. No. S223825 

February 18, 2015

   On February 18, 2915, the California 
Supreme Court granted review in two 
cases addressing the applicability, vel non, 
of the phrase “unreasonable risk to pub-
lic safety” as defined in Prop. 47, to ear-
lier enacted Prop. 36.  This hot topic at-
tempts to weld the less restrictive view of 
this phrase into the case of Three Strikes 
cases controlled by Prop. 36.  And if it can 
be applied backwards, is that application 
retroactive?

   CLN reported on the two underlying 
Court of Appeal cases in CLN #61.  By 
granting review, the CA Supreme Ct. has 
nullified both decisions, subject to a con-
trolling one to come down from the high 
court in the months to come.

Does the definition of “unreason-
able risk of danger to public safety” 
(Pen. Code, § 1170.18, subd. (c)) 
under Proposition 47 (“the Safe 
Neighborhoods and Schools Act”) 
apply retroactively to resentenc-
ing under the Three Strikes Re-

form Act of 2012 (Pen. Code, § 
1170.126)? (People v. Chaney  (2014) 
231 Cal.App.4th 1391, review grant-
ed 2/18/2015 (S223676/C073949).) 
 
Does the definition of “unreasonable 
risk of danger to public safety” (Pen. 
Code, § 1170.18, subd. (c)) under 
Proposition 47 (“the Safe Neighbor-
hoods and Schools Act”) apply to 
resentencing under the Three Strikes 
Reform Act of 2012 (Pen. Code, § 
1170.126)? (People v. Valencia (2014) 
232 Cal.App.4th 514, review granted 
2/18/2015 (S223825/F067946).)

***

DEFENDANT'S HISTORY 
OF RECIDIVISM IS, 

IN AND OF ITSELF, AN 
INSUFFICIENT BASIS TO 
DENY RELIEF IN PROP. 36 

RESENTENCING HEARING

P. v. Crockett
___Cal.App.4th ___; CA 3; 

No. C074372 
February 19, 2015

   The Court of Appeal held, in a published 
decision, that in deciding a Prop. 36 re-
sentencing petition, the prisoner’s history 
of recidivism is, standing alone, an insuf-
ficient basis to deny relief.  It must also be 
shown that his priors give rise to a valid 
concern about public safety that is pres-
ently relevant to support a finding of un-
reasonable risk of danger. 

   In 2009, Leon Crockett was sentenced 
to a life three strikes term after suffer-
ing convictions for corporal injury to a 
spouse, false imprisonment, and assault 
by means of force likely to inflict great 
bodily injury. Following passage of Prop. 
36 in 2012, he filed a petition seeking to 
reduce his sentence.  The trial court found 
Crockett's release posed an unreason-
able risk of danger to public safety.  The 
appellate court recounted the extensive 
evidence the trial court relied upon, and 
found it sufficient.



        Volume 11   Number 2 #62   March/April 2015CALIFORNIA   LIFER   NEWSLETTERTM

14

Crockett from pg. 13

As summarized in the probation re-
port in case No. C061217 (and as de-
fendant acknowledged at the petition 
hearing), his criminal history began 
as a juvenile in 1975 when he was 16.  
Between 1975 and 1977, he received 
stolen property, brandished a weap-
on, disturbed wildlife, committed 
burglary, and committed an assault 
(along with a battery and the obstruc-
tion of a peace officer) that resulted in 
his placement with the former Cali-
fornia Youth Authority (CYA).  The 
CYA discharged him from parole in 
1978.  

 From 1981 to 1988, defendant 
committed over a dozen offenses re-
sulting in either jail time or placement 
on a work program.  These included 
convictions for being an accessory, 
counterfeiting, battery, employee em-
bezzlement, burglary, hit-and-run, 
provoking a fight and possessing 
marijuana, possessing a prohibited 
weapon, and four separate instances 
of driving under the influence (one of 
which included obstructing a peace 
officer and another of which some-
how also resulted in a conviction for 
recidivist petty theft)
.  
 In 1988, defendant was placed 
on probation for assault with a fire-
arm and shooting at an occupied 
dwelling (the first two convictions 
qualifying him for his indeterminate 
life term); within a year, he had violat-
ed probation (driving while under the 
influence) and was sentenced in Sep-
tember 1989 to prison for three years.  
After release on parole in September 
1990, he committed grand theft from 
the person in December 1990 (violat-
ing parole) and was also sentenced to 
prison for the theft in March 1991 for 
16 months.  In both March 1992 and 
January 1993, he violated parole with-
in months after release and returned 
to custody.  As a result of the Janu-
ary 1993 violation, he was sentenced 
in April 1993 to prison for six years 
for robbery involving the personal 
use of a knife (his third qualifying 
conviction).  Paroled in March 1996, 
he once again returned to custody by 
the end of the year for an unspecified 
violation.  He was found guilty in Sep-
tember 1997 of conspiring to commit 
burglary at some unspecified point in 
1996 and was sentenced to eight years 
in prison.  He was not again paroled 

until 2004.  At that point, he incurred 
four unspecified violations of parole 
(and a May 2005 jail term for misde-
meanor trespass) between 2004 and 
2007, when he was discharged from 
parole in August.  His commitment 
offenses occurred less than one year 
later. 

 
 On his commitment to prison, 
defendant received a Level 3 classi-
fication, one below the most serious 
level.  By the time of the petition hear-
ing, his good behavior had earned a 
reduction to Level 2, and he was eli-
gible for double-cell or dorm housing 
without any restrictions.  He had es-
chewed any involvement with prison 
gangs.  Even though his term would 
last at least 25 years, he took advan-
tage of educational and vocational 
programs.  He went from being barely 
literate to earning A’s and B’s, and he 
earned certificates and commen-
dations for completing the various 
courses.  Recognizing that his com-
mitment convictions were the result 
of his problems with alcohol, and that 
he had a life-long problem with ad-
diction to both alcohol and marijua-
na, he successfully completed addic-
tion treatment courses, and planned 
to rely on sobriety programs outside 
of prison to prevent a relapse.  He 
had not incurred any violations for 
possession of controlled substances 
or homemade alcohol, and did not 
have any positive results in random 
substance testing.  He had received 
citations for five minor rule violations 
since his commitment:  two for going 
“out of bounds” to and from his class-
room, one for insubordination in the 
law library, one for “horseplay” with 
a cellmate, and one for “unlawfully 
seeking a privilege” in the law library
.  
 In its oral ruling on the recall 
petition, the trial court commended 

defendant on his postcommitment 
conduct in prison, and encouraged 
him to continue his efforts in prepara-
tion for his ultimate release.  The trial 
court also noted defendant’s support-
ive large family living in the county.  
However, it pointed out that it was 
also required to consider his criminal 
history, including the types of crimes.  
It thus found that on the totality of 
the circumstances, defendant repre-
sented an unreasonable risk of danger 
to the public (citing, in particular, his 
abysmal failures on previous grants of 
probation and parole and his inabil-
ity to refrain from reoffending for any 
appreciable length of time).  

   On appeal, the court held that in a Prop. 
36 resentencing hearing, the prosecution 
bears the burden of proving that a defen-
dant eligible for resentencing presents 
an unreasonable risk of danger to public 
safety.  A trial court's ruling will only be 
reviewed for abuse of discretion. 

   As to an “unreasonable risk of danger 
to society” finding, a prisoner’s history of 
prior convictions and violations standing 
alone is insufficient to support a court's 
unreasonable risk of danger finding, be-
cause the voters in Prop. 36 created a 
procedure whereby a defendant may seek 
mitigation of his punishment in spite of 
his criminal history.  However, in weigh-
ing the record evidence, the trial court can 
find that a defendant's priors “that give 
rise to a valid concern about a danger to 
public safety,” combined “with evidence 
that this concern is presently relevant” 
provide a proper basis to deny relief.  
In the instant case, the appellate court 
ruled, there was no abuse of discretion.   
 
   Separately, the appellate court delved 
into the question of a claimed ameliora-
tive effect devolving from the later passed 
Prop. 47.  The court held that the defini-
tion of “unreasonable risk of danger to 
public safety” contained in Prop. 47 does 
not apply retroactively to this case.   Propo-
sition 47, by its language, pertains to an 
“unreasonable risk to public safety” “as 
used throughout this Code” as being the 
commission of a new violent felony.  Un-
der  In re Estrada(1965) 63 Cal.2d 740, a 
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reduction in punishment applies retro-
actively to cases not yet final on appeal 
unless there exists a savings clause which 
reflects an intent of prospective applica-
tion.  But this, the court held, applies only 
“where there is a reduction of a particular 
punishment for a particular crime” not 
“a generally applicable ameliorative mea-
sure.”

   Because the latter issue is also before the 
Cal. Supreme Court, as reported in the 
cases above, it is likely that the high Court 
will grant review on this case as well.
CLN will continue to monitor this case’s 
review status.

***

ABUSE OF DISCRETION 
STANDARD GOVERNS IN 
REVIEWING DENIAL OF 

RELIEF IN PROP. 36 
RESENTENCING HEARING

P. v. Dwain Davis
___Cal.App.4th ___; CA 1(2); 

No. A139111 
February 26, 2015

   In another case on the proper standard 
of review by an appellate court in consid-
ering an appeal of the denial of Prop. 36 
resentencing relief, the court explained 
that the proper standard of review is the 
“abuse of discretion standard.”

   In 2012 the voters adopted Propo-
sition 36, the Three Strikes Reform 
Act, for the purpose of “restor[ing] 
the original intent of California’s 
Three Strikes law,” namely, “imposing 
life sentences for dangerous crimi-
nals” whose most recent offense is 
classified as either a dangerous or a 
serious felony.  (Voter Information 
Guide, Gen. Elec. (Nov. 6, 2012) text 
of proposed law, §  1, p. 105.)  The 
benefits of the measure, in the form 
of a reduced sentence, can be denied 
to an otherwise eligible inmate if the 

court determines that such lenience 
“would pose an unreasonable risk of 
danger to public safety.”  (Pen. Code, 
§ 1170.126, subd. (f).)  We hold that 
when a trial court declines on this 
basis to grant an inmate’s petition for 
resentencing, that decision should be 
upheld on appeal unless the review-
ing court is able to conclude that the 
decision qualifies as an abuse of the 
considerable discretion granted by 
the Three Strikes Reform Act.

   Here, the trial court declined to re-
duce the 25 years to life sentence of 
defendant Dwain Everett Davis, con-
cluding that his release after resen-
tencing would pose an unreasonable 
risk of danger to public safety.  The 
cited reasons were defendant’s con-
tinued refusal to acknowledge pos-
sessing the firearm, his not so latent 
hostility, and his inadequate plans if 
released.  We conclude that this deci-
sion was well within the court’s dis-
cretion.
  
   During the pendency of this appeal, 
the voters enacted Proposition 47, 
the Safe Neighborhoods and School 
Act, which established a procedure 
whereby specified classes of felons 
can petition to have their felony 
convictions reduced to misdemean-
ors and be resentenced accordingly.  
Proposition 47 contains a vastly more 
restrictive definition of “unreasonable 
risk of danger to public safety” than 
the one used in Proposition 36 for 
“Three Strike” felons.  We conclude 
that the Proposition 47 definition was 
not intended by the voters to displace 
the broader definition of the Three 
Strikes Reform Act already in use.

 In light of these conclusions, we 
affirm the trial court’s order denying 
defendant’s petition for resentencing.

   As in the case above, we recite the trial 
court’s factual findings, which formed the 
basis for its unreasonable risk of danger 
finding.

Judge Mallach ruled as follows:
 “As we all know, the best pre-
dictor of the future is the past.  So you 
look to some extent to the past.  .  .  .  
[¶] . . . [O]ne of the facts I’m struck by 
is that in the letter to the Court that 
the defendant wrote on June 3rd [see 
fn. 7, ante] he says . . . that on May 31, 
2013, I took the stand in your court-

room under oath, telling the truth 
as best as I remembered. . . . [¶] But, 
.  .  . as Ms. Allhiser [the prosecutor] 
points out, clearly that isn’t the case, 
and that’s what bothers me.  I expect-
ed .  .  . that after this amount of time 
that . . . Mr. Davis would be more can-
did in his testimony and would finally 
testify truthfully that the gun was his.  
I mean it’s so clear that it was.  .  .  .  I 
was rather taken aback by that.  Ms. 
Allhiser, in her comments .  .  . actu-
ally said she was surprised that he had 
squandered his opportunity.  And I 
think that was my feeling as well.  I 
was rather stunned about that.” 

 

“. . . [Both defendant and his brother] 
have this rage, whether it’s attribut-
able to the stepfather, I don’t know, 
but they certainly have this rage for 
whatever reason.  It’s come out much 
more so with Mr. Davis .  .  .  [¶]  .  .  . 
And I also found his testimony. . . to 
be not totally candid.  You know, to 
say that somebody with a felony con-
viction is going to have an easy time 
getting a job is just not true.  I for a 
long time was involved with our drug 
abuse, drug addiction programs .  .  . 
and .  .  . each and every time the de-
fendant [who] had successfully com-
pleted the program was trying to get 
a job, and each and every time if they 
had a felony conviction that stopped 
them from getting a good job until 
the felony was reduced, if it could be, 
to a misdemeanor.
 
 “So it’s just not true that you 
can get a good job if you have felony 
convictions.  So I have to factor that 
into the equation of, you know, what 
are the defendant’s chances if he’s out, 
living with his brother who has obvi-
ously serious medical issues, who has 
economic issues, who then would 
have an issue of trying to shepherd his 
brother who I don’t think would have 
an easy time . . . .  [¶] . . . [¶] 

 “. . . So, . . . I guess the question 
is what’s an unreasonable risk of dan-
ger to the public?  That’s the question.  
But I just think the fact that the de-
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tablished in the burgeoning field of 
fixing a release date for inmates seek-
ing parole.  (See In re Rosenkrantz 
(2002) 29 Cal.4th 616, 658; In re Pow-
ell (1988) 45 Cal.3d 894, 904.)  The 
“some evidence” standard is entirely 
a function of the separation of pow-
ers.  A court examining the internal 
operation of a prison or a denial of 
parole is not reviewing the decision of 
a lower court, but the decision of the 
Executive Branch, and a proper re-
spect for a co-equal branch mandates 
an especially deferential standard of 
review.  (See, e.g., In re Shaputis, su-
pra, 53 Cal.4th 192, 198-199, 215, 
221; In re Shaputis (2008) 44 Cal.4th 
1241, 1260-1261; In re Rosenkrantz, 
supra, 29 Cal.4th 616, 665-667.)  

 “It is settled that under the 
‘some evidence’ standard, ‘[o]nly a 
modicum of evidence is required.  
Resolution of any conflicts in the 
evidence and the weight to be given 
the evidence are matters within the 
authority of [the Board or] the Gov-
ernor.  .  .  .  [T]he precise manner in 
which the specified factors relevant to 
parole suitability are considered and 
balanced lies within the discretion of 

[the Board or] the Governor.  .  .  .  It 
is irrelevant that a court might de-
termine that evidence in the record 
tending to establish suitability for pa-
role far outweighs evidence demon-
strating unsuitability for parole.  As 
long as the .  .  . decision reflects due 
consideration of the specified factors 
as applied to the individual prisoner 
in accordance with applicable legal 
standards, the court’s review is lim-
ited to ascertaining whether there is 
some evidence in the record that sup-
ports the .  .  . decision.’  [Citations.]”  
(In re Shaputis, supra, 53 Cal.4th 192, 
210.)  The approach parallels that of 
the substantial evidence standard—“a 
court must consider the whole record 
in the light most favorable to the de-
termination” of the parole authority.  
(Id. at p. 214.)

 The bottom line is that “the 
‘  “some evidence” standard is ex-
tremely deferential’  ” and “review 
under the ‘some evidence’ standard is 
more deferential than substantial evi-
dence review, and may be satisfied by 
a lesser evidentiary showing.”  (In re 
Shaputis, supra, 53 Cal.4th 192, 214, 
210.)  How much lesser?  “Any relevant 
evidence that supports the parole au-
thority’s determination is sufficient to 
satisfy the ‘some evidence’ standard.”  
(Id. at p. 214; accord, In re Zepeda 
(2006) 141 Cal.App.4th 1493, 1498 
[“some evidence” is “ ‘any evidence in 
the record that could support the con-
clusion reached’ ”], 1499 [quantum of 
evidence needed to satisfy “some evi-
dence” test may be “meager”]; see In 
re Powell, supra, 45 Cal.3d 894, 904 
[some evidence test satisfied if parole 
authority did not act “  ‘without in-
formation, fraudulently, or on mere 
personal caprice’ ”].)  This is why we 
recently characterized the some evi-
dence standard as “ultra-lenient.”  (In 
re Morganti (2012) 204 Cal.App.4th 
904, 907.)

 But decisions made under sec-
tion 1170.126 are judicial, as is the 
review of those decisions.  No separa-
tion of powers consideration is pres-
ent, and thus the “some evidence” 
standard is not appropriate.  Instead, 
review is to be conducted according 
to the familiar abuse of discretion 
standard.  The three references in sub-
divisions (f) and (g) to the discretion 
of the court considering a petition for 
recall of a Three Strike sentence pur-
suant to section 1170.126 does not 

fendant is still not able to be truthful 
which, again, is just mind-boggling to 
me and all of the other circumstances 
that I’ve talked about . . . the aggres-
sion that Ms. Allhiser points out from 
the records in the prison.  The fact 
that the reentry plan is . . . not in my 
view a successful one.  [¶] . . [¶] 

 “So the Court does believe 
based on all of the circumstances that 
the defendant does pose an unrea-
sonable risk of danger to the public if 
he were to be resentenced as a second 
strike offender, so the defendant’s pe-
tition for resentencing is denied.” 

   The Court then went on to analyze, and 
apply, the “some evidence” standard in 
the case at bar.

   The “some evidence” standard has 
very different nonjudicial anteced-
ents.  It first appeared in the context 
of the administrative discipline pro-
cess inside prisons (Superintendent 
v. Hill (1985) 472 U.S. 445, 454-456; 
In re Wilson (1988) 202  Cal.App.3d 

Advertisement
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permit room for disagreement. ...

 In light of the foregoing, and 
being in general agreement with 
People v. Aparicio (2015) 232 Cal.
App.4th 1065, 1071-1075, we con-
clude that when a court denies relief 
under section  1170.126 because the 
court concludes that reducing the pe-
titioner’s Three Strike sentence entails 
“an unreasonable risk of danger to 
public safety,” that decision involves 
an exercise of the court’s discretion 
granted it by the Three Strikes Reform 
Act.  Thus, our review is not under the 
“some evidence” standard, but rather 
whether Judge Mallach abused her 
discretion.

   After reviewing in detail the negative 
components of Davis’ history, the appel-
late court then applied the abuse of discre-
tion standard.

Given defendant’s history of return-
ing to criminal conduct—specifically 
armed robbery—after twice being 
granted parole, there is no firm basis 
for believing that his brother could, 
and might not even be present to, 
stop defendant from succumbing to 
yet another armed robbery impulse.  
It is clear Judge Mallach thought de-
fendant was unduly optimistic about 
his chances of smoothly and quickly 
reentering the job market.  With no 
demonstrated job skills, no firm pros-
pects for employment, a very appre-
ciable possibility that there would 
be no family member restraining his 
rage and aggression, defendant’s pros-
pects were far from promising.  That, 
together with his criminal history 
could, in the exercise of Judge Mal-
lach’s discretion, amply support the 
conclusion that if released defendant 
“would pose an unreasonable risk of 
danger to public safety.”

   Finally, the Court dealt with petitioner’s 
claim for relief under the definition of 
“unreasonable risk of danger” announced 
lately in Prop. 47.  The court found it inap-
plicable for the same reasons described in 
the cases discussed elsewhere in this issue 
of CLN.  And, for those same reasons, the 
Davis case will likely be granted review 
pending decision of the lead cases on this 
issue.

   

FAILURE OF TRIAL COURT 
TO EXPLICITLY FIND 

PRIOR CRIME INVOLVED 
USE OF A FIREARM 

REQUIRES REMAND IN 
PROP. 36 RESENTENCING 

HEARING

P. v. Christopher Davis
___Cal.App.4th ___; CA 1(2); 

No. A139111 
February 26, 2015

   In a narrow question, the Court of Ap-
peal analyzed the record in the resen-
tencing hearing of Christopher Davis to 
determine if the trial court improperly 
permitted him to be eligible for resentenc-
ing.  Davis’s most recent crime involved a 
gun, and he had ten strike priors.  Howev-
er, the superior court record was unclear 
as to whether, in accepting Davis’s case 
for resentencing consideration, the court 
properly considered the “armed with a 
firearm” exclusion to Prop. 36 relief.  Ac-
cordingly, to basically permit the superior 
court to clean up its act, the court of ap-
peal remanded to the trial court to make a 
complete and proper assessment.

Here, defendant was not per se pro-
hibited under the Act from making 
a motion for resentencing.  Rather, if 
the record of conviction shows defen-
dant had a firearm for offensive or de-
fensive use at the time of his arrest for 
being a felon in possession of a fire-
arm meant defendant was armed with 
a firearm.  If such a finding was made, 
a defendant would be disqualified 
from consideration for resentencing 
pursuant to the Act.  The trial court 
here did not make the initial thresh-
old finding based on defendant’s en-
tire record of conviction.  (Brimmer, 
supra, 230 Cal.App.4th at pp. 800-
801, citing People v. Woodell (1998) 
17 Cal.4th 448, 454-457 and People 
v. Blackburn (1999) 72 Cal.App.4th 
1520, 1526-1527, 1531-1532 [Fourth 
Dist., Div. Two] [preliminary hearing 
transcript on prior offenses supported 
determination prior conviction was 
a serious felony]; accord, White, su-

pra, 223 Cal.App.4th at p. 525 [reli-
ance on record of conviction includ-
ing information, pretrial motion, and 
closing argument]; Blakely, supra, 225 
Cal.App.4th at pp. 1058-1063 [a trial 
court may examine relevant, reliable, 
admissible portions of the record of 
conviction to determine disqualifying 
factors]; People v. Bradford (2014) 227 
Cal.App.4th 1322, 1336-1338 [reli-
ance on record of conviction but may 
not consider new evidence outside of 
the record of conviction].)  

 There is no indication in the re-
cord to show whether the court even 
assessed from the record of convic-
tion the existence of the disqualifying 
factor.  And, the record does not con-
tain any findings made by the court 
as to the initial threshold question of 
eligibility.  As such, the matter must 
be remanded to the trial court to de-
termine, based on defendant’s entire 
record of conviction, the threshold 
question of eligibility, i.e., whether 
defendant was armed with a firearm 
during the commission of his com-
mitment offenses.  

***
POSSESSION OF BOTH GUN 

AND DRUGS CREATES 
TEMPORAL “ARMED” 

ALLEGATION SUFFICIENT 
TO DENY 

PROP. 36 ELIGIBILITY

P. v. Efrain Demara
 CA 4(2); No. E060121 

February 18, 2015

   Efrain Demara appeals from the supe-
rior court’s finding that his possession of 
a firearm barred any relief under Prop. 36.  
The court of appeal analyzed the issue, and 
found that while the gun was not drawn 
or affirmatively utilized in the posses-
sion of drugs crime (“facilitative nexus”), 
its presence at the same time (“temporal 
nexus”) constituted an “armed” allegation 
sufficient to deny Prop. 36 eligibility.

On November 13, 2009, defendant 
pled guilty to being a felon in posses-
sion of a firearm (former § 12021.1, 
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subd. (a); count 1) and possession of 
methamphetamine while armed with 
a loaded, operable firearm (Health & 
Saf. Code, § 11370.1; count  2).  De-
fendant also admitted to having sus-
tained two prior strike convictions (§§ 
667, subd.  (c) & (e)(2)(A), 1170.12, 
subd. (c)(2)(A)) and two prior prison 
terms (§ 667.5, subd. (b)).  The prior 
allegations stemmed from a 2000 rob-
bery (§ 211) conviction and a 1998 
assault with a deadly weapon (§ 245, 
subd. (a)(1)) conviction.  

   Davis was sentenced to 25-life.  He later 
applied for Prop. 36 relief, which was de-
nied because of his possession of a gun at 
the time of his drug possession crime.

The trial court heard the petition on 
November 18, 2013.  Following argu-
ment from the parties, the trial court 
denied the petition, finding defen-
dant ineligible  for resentencing un-
der section 1170.126, because during 
his commitment offenses, defendant 

was armed with a firearm within the 
meaning of section 667, subdivision 
(e)(2)(C)(iii).  The trial court ex-
plained:  “. . . I took a plea in this case, 
and I did not—there was no eviden-
tiary hearing before me.  However, in 
doing so, a Romero Motion was filed 
in which both sides set forth a state-
ment of facts, and those facts were 
indisputed [sic].  I don’t think I have 
to push those undisputed set of facts 
from my mind and say I don’t know 
that he was in fact armed personally.  
In other words, there was a pistol ei-
ther in his belt, or in his waistband 
which was loaded, and one also on his 
girlfriend.  And they were both in a 
car together when they were stopped.  
And he admitted that I think that 
both firearms were his, but certain-
ly the one in his possession was his.  
[¶]  Putting that aside, though, and I 
think I can make that determination, 
because I heard the Romero Mo-
tion, and because that set of facts was 
undisputed.  Even  if I’m not correct 
about that, it appears to me that it’s 
the only information I have . . . avail-
able to myself is the guilty plea to a 
violation of Health and Safety Code 

[section] 11370.1.  That is sufficient 
because the elements of the crime 
require that the defendant possess a 
controlled substance while he has a 
loaded, operable firearm available for 
immediate offensive or defensive use.” 

   After a lengthy analysis which con-
cluded that a “temporal nexus” be-
tween gun possession and drug pos-
session met the test of “being armed 
during the commission...”, the appel-
late court upheld the superior court’s 
ruling.

Moreover, the facts were undisputed.  
The court based its finding on the un-
disputed evidence.  There was never 
any dispute—at the time defendant 
pled guilty, at the time of the initial 
sentencing hearing, on appeal, or at 
the time of the petition for resentenc-
ing hearing—that defendant had in 
his pants a loaded firearm, as well as, 
methamphetamine in his pants pock-
et.  This evidence, derived from the 
unpublished opinion in defendant’s 
prior appeal, the preliminary hearing 
transcript attached to defendant’s re-
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quest for judicial notice, and the tran-
script of the plea hearing attached to 
defendant’s reply to the People’s oppo-
sition to motion to recall sentence, is 
a sufficient basis to deny the motion.  
(See Blakely, supra, 225 Cal.App.4th 
at pp. 1061-1063; see also Osuna, su-
pra, 225 Cal.App.4th at p. 1040; Cer-
vantes, supra, 225 Cal.App.4th at pp. 
1011-1018; Martinez, supra, 225 Cal.
App.4th at pp. 989-995.)

 The trial court concluded that 
defendant was ineligible for resen-
tencing under the Act.  The trial 
court’s ruling is supported by the re-
cord.  And, based on the foregoing, 
we find no error in the trial court’s 
ruling.

DEFINITION OF
 "UNREASONABLE RISK 
OF DANGER TO PUBLIC 

SAFETY" CONTAINED IN 
PROP. 47 DOES NOT APPLY 

TO RESENTENCING 
PROCEEDINGS UNDER 

THE THREE STRIKES 
REFORM ACT (PROP. 36)

People v. Guzman
___ Cal.App.4th ___; CA 4(3), Case 

No. G049135
 April 2, 2015

   In yet another published case on the 
question of Prop. 47 language “unreason-
able risk of danger to public safety” apply-
ing retroactively to Prop. 36 proceedings, 
the court of appeal found that Prop. 47 
did not overrule Prop. 36 in this regard.

Defendant Marcelo Virgen Guzman 
appeals from the trial court’s denial 
of his petition to recall his prison 
sentence under the Three Strikes Re-
form Act of 2012, added by Propo-
sition 36.  The principal question in 
this case is whether the definition 
of the phrase “‘unreasonable risk of 
danger to public safety,’” set forth in 
Penal Code section  1170.18, sub-
division  (c), contained in the re-

cently passed Safe Neighborhoods 
and Schools Act, added by Proposi-
tion  47, applies to petitions brought 
under Proposition  36.  We hold the 
definition of “‘unreasonable risk of 
danger to public safety’” contained 
in section  1170.18, subdivision  (c) 
of Proposition 47 does not apply to a 
petition under Proposition  36.  Our 
holding is consistent with the Court 
of Appeal, First Appellate District, 
Division Two’s opinion in People v. 
Davis (2015) 234 Cal.App.4th 1001, 
1006 (Davis), in which the appellate 
court similarly held, “the Proposition 
47 definition was not intended by the 
voters to displace the broader defini-
tion of the Three Strikes Reform Act 
already in use.”

   The appellate court also upheld the supe-
rior court’s denial of Prop. 36 relief based 
on the abuse of discretion standard.

 We also hold the trial court did 
not abuse its discretion by denying 
the petition brought under Proposi-
tion 36.  Based upon its review of the 

record and in the exercise of its dis-
cretion, the court found Guzman’s re-
lease would present an unreasonable 
risk of danger to public safety within 
the meaning of section 1170.126.

   Guzman’s record showed multiple past 
criminal involvement, which the superior 
court took into account in denying relief.

   In 2006, a jury found Guzman guilty 
of one count each of felony receipt of 
stolen property in violation of sec-
tion 496, subdivision (a), and misde-
meanor possession of burglary tools 
with intent to break and enter in vio-
lation of section 466.  The evidence at 
trial showed that in July 2004, depu-
ties from the Orange County Sher-
iff ’s Department were dispatched to a 
residential neighborhood where they 
encountered Guzman walking toward 
a parked blue Toyota 4Runner.  The 
deputies conducted a patdown search 
of Guzman and found items com-
monly used as burglary tools in his 
pockets, including a flathead screw-
driver, a long flashlight, two AA bat-
teries, and work gloves.  The deputies 
also searched the Toyota 4Runner 
that Guzman had been driving, and 
found, inter alia, 27 pieces of jewel-
ry that had been stolen two or three 
days earlier from a residence about a 
mile away from their encounter with 
Guzman.  The Toyota 4Runner also 
contained a flashlight, several screw-
drivers, a cell phone, a knife with a 
four- or five-inch blade, a two-way ra-
dio charger, and a pair of binoculars. 
 
  In a bifurcated proceeding, the 
jury found true enhancement allega-
tions that Guzman had suffered five 
prior strike convictions within the 
meanings of sections  667, subdivi-
sions (d) and (e)(2)(A), and 1170.12, 
subdivisions  (b) and (c)(2)(A), and 
had served a prior prison term within 
the meaning of section 667.5, subdi-
vision (b).  The five prior strike con-
victions were for residential burglar-
ies.  The trial court denied Guzman’s 
motion to strike his prior strike con-
victions.  The court sentenced Guz-
man to state prison for a term of 25 
years to life on the receipt of stolen 
property count and stayed execution 
of sentence on the possession of bur-
glary tools count.  
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   The legal question of whether Prop. 47 
overruled Prop. 36 in the definition of 
“unreasonable risk of danger to society” 
was decided by the appellate court along 
the lines of other cases reported in this is-
sue, and the last issue, of CLN.  As noted 
earlier, all are under review by the Califor-
nia Supreme Court.  This case is likely to 
be similarly treated.

   On the merits of the petition regarding 
whether the trial court abused its discre-
tion in denying Guzman Prop. 36 resen-
tencing relief, the appellate court found 
the trial court cited the requisite evidence 
upon which to rest its conclusion.

As demonstrated by the trial court’s 
minute order, quoted ante, the 
court’s ruling was based on Guzman’s 
lengthy history of committing mul-
tiple crimes when free from custody, 
including five counts of residential 
burglary and one count of conspiracy 
to transport a substantial amount of 
methamphetamine; Guzman was on 
supervised release for the latter of-
fense when he committed the instant 
offenses, which involved, inter alia, 
being found in possession of 27 pieces 
of jewelry that had been stolen from a 
nearby residence and items common-
ly used as burglary tools, including a 
flashlight, several screwdrivers, a pair 
of binoculars, and a knife with a four- 
or five-inch blade.  The trial court ex-
pressly stated it had reviewed all the 
court records in the matter, including 
a forensic psychological evaluation of 
Guzman, showing he posed a low to 
medium risk of recidivism. 
 
 We acknowledge the record 
does not show Guzman engaged in 
violent conduct or that any of the 
prior residential burglary offens-
es were committed at a time when 
the residence was occupied.  Sec-
tion 1170.126, however, does not re-
quire the recall of a sentence unless 
the petitioner had engaged in violent 
conduct.  Instead, it provides that a 
petition to recall a sentence must be 
granted to an eligible petitioner if, 
in the trial court’s discretion, the pe-
titioner does not pose an unreason-
able risk of danger to public safety.  
(§  1170.126, subd.  (f).)  The trial 

judge, who denied the petition, had 
also presided at Guzman’s jury trial 
and imposed Guzman’s sentence.  
The trial court, therefore, had “‘supe-
rior ability to consider and weigh the 
myriad factors that [we]re relevant’” 
in determining whether Guzman 
posed an unreasonable risk of dan-
ger to public safety.  (People v. Hajek 
and Vo, supra, 58 Cal.4th at p. 1180.)  
Given Guzman’s long and undis-
puted record of criminality, the trial 
court did not abuse its discretion by 
concluding that Guzman posed an 
unreasonable risk of danger to public 
safety within the meaning of Propo-
sition 36, and denying the petition. 

INELIGIBILITY FOR PROP. 
36 RELIEF PRETERMITS 

LATE CLAIM OF 
INEFFECTIVE ASSISTANCE 

OF TRIAL COUNSEL 
DURING CONVICTION

P. v. Edwards
 CA (3); No. C076044 

February 18, 2015

   Steven Edwards appealed from the trial 
court’s denial of his petition for resen-
tencing under Prop. 36’s PC § 1170.126.  
In a convoluted claim, he tried to lately 
appeal the trial court’s denial of relief on 
grounds of ineffective assistance of coun-
sel during his 1995 plea to the underly-
ing offenses.  But he didn’t qualify for any 
relief because he was armed during the 
commission of his underlying offense.

   Edwards took a plea deal, which was en-
hanced during the prosecution process.

   In 1995, defendant pleaded guilty to 
12 counts of receiving stolen property 
(§  496, subd. (a)) and single counts 
of possession of methamphetamine 
(Health & Saf. Code, §  11377, subd. 
(a)), transportation of methamphet-
amine (Health & Saf. Code, § 11379, 
subd. (a)), and possession for sale of 
methamphetamine (Health & Saf. 
Code, § 11378).  Defendant admitted 
two prior convictions for residential 
burglary (§  459) in 1984 and to be-
ing personally armed with a handgun 
during the transportation and posses-
sion for sale offenses (§ 12022, subd. 
(c)).

 The plea was in return for a 
maximum sentence of 20 years.  De-
fendant agreed that if the trial court 
rejected the 20-year lid, the People 
could amend the information to in-
clude an additional prior residential 
burglary conviction allegation and 
the court would conduct a trial on the 
additional strike.  Defendant under-
stood the court could then impose a 
sentence greater than the 20-year lid.

 The court rejected the 20-year 
lid and allowed the information to 
be amended to include an additional 
strike allegation that the court then 
found to be true.  The court imposed 
a sentence of 25 years to life with a 
consecutive four-year term for the 
arming enhancement.

   The essence of his Prop. 36 resentenc-
ing petition is that he claims he was ill 
advised by trial counsel at the time of his 
pleading, whom he alleged failed to ad-
equately explain to him the consequences 
of his plea.  While this might fail under a 
late-habeas time bar, it was procedurally 
denied here when the trial court held that 
his being armed prevented any relief un-
der Prop. 36.

Defendant does not contest the 
trial court’s ruling that he was in-
eligible for resentencing under sec-
tion 1170.126 because he was armed 
during the commission of one of his 
underlying offenses.  He argues only 
that the trial court erred in failing to 
consider his petition for resentencing 
and the claim of ineffective assistance 
of counsel contained therein as a ha-
beas petition and “grant relief.”  We 
disagree.
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 No relief was available to de-
fendant under section 1170.126; he 
concedes as much when he fails to 
challenge the trial court’s (correct) 
finding that conviction on the armed 
enhancement rendered defendant 
ineligible for resentencing pursuant 
to section 1170.126, subdivision (e).  
Section 1170.126 is not a vehicle to 
bring a claim of inadequate represen-
tation at a plea entered nearly 20 years 
ago.

***

PRIOR RECORD 
DOOMS PROP. 36 
RESENTENCING 

CONSIDERATION

P. v. Ingram
 CA 4(1); No. D064936 

March 6, 2015

   In 1996 Thomas Ingram was convicted 
of one count of petty theft with a prior 
theft conviction (Pen. Code, §  484/666) 
and one count of commercial burglary 
(§  459).  Because the court found true 
the allegations that Ingram had been con-
victed of three prior offenses that were se-
rious or violent felony strikes within the 
meaning of sections 667, subdivisions (b) 
through (i), and 1170.12, the court sen-
tenced Ingram to an indeterminate term 
of 25 years to life for his convictions.  In 
2013 Ingram petitioned to recall his sen-
tence pursuant to the recently enacted 
Prop. 36.  

   The People conceded Ingram had shown 
he was eligible under Prop. 36 to be con-
sidered for resentencing.  However, the 
People noted Ingram's record before the 
commitment offense involved crimes of 
violence in which he employed weapons, 
encompassed a prison record of violence 
that spanned a decade, and suggested In-
gram suffered from serious and debilitat-
ing mental illness, as he has exhibited bi-
zarre behavior leading to his participating 

in mental health services in prison.  The 
People submitted the matter to the court's 
discretion on whether to resentence In-
gram but argued that, were Ingram resen-
tenced, he should be resentenced subject 
to postrelease community supervision.

   The superior court denied the petition, 
concluding he posed an unreasonable 
risk of danger to public safety were he 
resentenced and released under Prop. 35.  
Ingram appealed. 

   The appellate court, after denying re-
lief on legal claims of denial of a jury 
trial, Prop. 47 amelioration of Prop. 36, 
and equal protection, finally ruled on the 
merits of the trial court’s decision-mak-
ing.  It found adequate substance in that 
ruling, and denied Ingram relief.

 Ingram had a lengthy prior 
record of offenses, including a 1979 
robbery in which he personally used 
a handgun and caused great bodily 
injury, and other offenses in which 
physical violence was at least nascent, 
such as his 1986 conviction for rob-
bery, and two earlier convictions in 
which he was carrying a concealed 
weapon.  Moreover, his prior record 
demonstrated a marked inability to 
remain law-abiding during the brief 
periods when he was free from incar-
ceration.  Finally, his prison behavior 
included numerous violations, in-
cluding violations in which he used 
assaultive or aggressive behavior, the 
last of which was only four years be-
fore he filed the present petition.

 The court, after carefully con-
sidering the somewhat favorable 
evaluation of Ingram by Dr. Clipson, 
exercised its discretion under the 
TSRA not to grant Ingram's petition, 
reasoning that Ingram did present:
"a substantial and high risk to recidi-
vate in some criminal fashion, and 
given the difficulties that he has had 
even in the institution, it appears that 
he is very much at risk.  Although the 
doctor characterizes a low/moder-
ate risk of violent recurrence, he is at 
risk to commit a violent offense.  [¶]  
I think given the instability that I see 
in his performance in the state pris-
on, given his record in the state pris-
on, I find that release at this time and 
resentencing this petitioner would 

pose an unreasonable risk of danger 
to public safety."

 We cannot conclude, on these 
facts, that the discretionary deci-
sion to deny Ingram's petition fell 
outside the bounds of reason, all of 
the circumstances being considered.  
Ingram contends, however, that the 
trial court erroneously framed the 
pertinent issue as an inquiry into the 
risk of recidivism in general rather 
than the likelihood of future violence.  
However, Ingram's prior crimes (in-
cluding three that involved carrying 
a handgun) and his aggressive and 
assaultive behavior in prison provide 
an evidentiary basis to conclude he 
was at risk of committing a violent 
offense.  More importantly, section 
1170.126, subdivision (f), does not 
provide a petitioner shall be resen-
tenced unless the court determines 
resentencing the petitioner would 
pose an unreasonable risk of violence.  
Instead, that section employs the ter-
minology of "danger to public safety," 
and the commission of crimes can 
constitute a danger to public safety 
without being offenses of violence.  
(See, e.g., People v. Hughes (2002) 27 
Cal.4th 287, 355 [crime of burglary is 
"  ' "  'based primarily upon a recogni-
tion of the dangers to personal safety 
created by the usual burglary situa-
tion—the danger that the intruder 
will harm the occupants in attempt-
ing to perpetrate the intended crime 
or to escape and the danger that the 
occupants will in anger or panic react 
violently to the invasion, thereby in-
viting more violence' "  '  "].)  To con-
dition resentencing denials on the 
likelihood of future violence would 
run contrary to the language of sec-
tion 1170.126, subdivision (f), and we 
will not superimpose a requirement 
of a likelihood of violence where none 
was included by the electorate.  (Ac-
cord, People v. Payne, supra, 232 Cal.
App.4th at pp. 603-604.)

***

NEW ADDRESS? 
Be Sure to Let Us 

KNOW!!
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FELON IN POSSESSION 
OF FIREARM 

DOOMS PROP. 36 
RESENTENCING 

ELIGIBILITY

P. v. Jiminez
 CA 5; No. F067335 

March 12, 2015

   

On July 16, 1997, Jesus Jimenez was con-
victed of two counts of being a felon in pos-
session of a firearm (Pen. Code, § 12021, 
subd. (a)(1)  (hereafter §  12021(a)(1)), 
reenacted as § 29800, subd. (a)).  Because 
defendant had suffered two prior strike 
convictions, the trial court sentenced him 
to 50 years to life. 
  
   On February 28, 2013, defendant filed 
a petition to recall his sentence pursuant 
to Prop. 36.  On March 20, 2013, the trial 
court made a preliminary finding that de-
fendant was eligible for resentencing and 
appointed counsel for him.  On May 17, 
2013, a hearing was held on the petition 
and the trial court found defendant statu-
torily ineligible for resentencing due to 
his conviction under section 12021(a)(1).  
Jiminez appealed.

   Jiminez contended the trial court found 
him statutorily ineligible for resentenc-
ing on the basis of his section 12021(a)
(1) conviction rather than an arming 
enhancement that was pled and proved.  
He also argued that he is entitled to re-
sentencing because there is no jury find-

ing beyond a reasonable doubt that he was 
armed with a firearm, and the trial court 
prejudicially violated his constitutional 
rights by impliedly finding that fact true.

   The People agreed that the trial court 
erred by interpreting the statute to ex-
clude all persons convicted of a “weapons 
related felony,” but they argued the appel-
late court should uphold the ruling be-
cause it is supported by the factual record 
of the underlying offenses.

   The factual record was examined on ap-
peal, and was found not to support Jimi-
nez’ claim for relief.  The appellate court 
looked to its own record on appeal of the 
conviction.

 “In this case, while defendant was 
still on probation, officers, respond-
ing to a call regarding gunshots, dis-
covered defendant with a .22-caliber 
revolver containing six empty shell 
casings.  Officers found live ammuni-
tion in defendant’s pocket.  The other 
conviction in this case arises from 
events occurring in 1996.  Officers 
responded to a call of a man shoot-
ing a gun.  They observed defendant 
yelling at some people in front of an 
apartment complex.  The defendant 
ultimately drew a .22-caliber Luger-
type handgun from his waistband, 
frightening the apartment residents 
back into their homes.  When officers 
recovered this weapon, it had a round 
in the chamber.”  (People v. Jimenez 
(June  8, 1999, F029062) [nonpub. 
opn.].)
   

The appellate court then discussed all of 
the relevant evidence.

   To clarify these facts, particularly 
those of the first incident described 
above, we turn to the reporter’s tran-
script of the 1997 trial, which pro-
vides the following facts:

   On April 16, 1994, police responded 
to a report of shots fired.  They con-
tacted two men, one of whom was 
defendant.  The officers conducted a 
patdown search of the two men for 
weapons.  Defendant was carrying 
a .22-caliber revolver containing six 
spent casings.  Eight live .22-caliber 
rounds were in his pocket. 
  

   On November 15, 1996, police re-
sponded to a call and found defen-
dant yelling at people at an apartment 
complex.  He lifted his shirt and ev-
eryone ran away.  Then he pulled a 
handgun out of his waistband and 
waved it toward the apartment win-
dows as he continued to yell.  After 
about a minute, he put the gun back 
into his waistband.  When he noticed 
the police, he put the gun into a trash 
can.  The recovered gun was a .22-cal-
iber Luger-type handgun loaded with 
a clip containing 10 live rounds.   

   Accordingly, the record of convic-
tion establishes that in both incidents 
defendant had a firearm available 
for offensive or defensive use dur-
ing the commission of the offense.  
In 1994, he had on his person and 
available to him for offensive or de-
fensive use a .22-caliber revolver and 
live .22-caliber ammunition.  In 1996, 
he drew and waved a loaded .22-cali-
ber Luger-type handgun, which was 
available to him for offensive or de-
fensive use, and which he was appar-
ently using offensively.  Thus, in the 
first case, defendant was armed with 
a firearm, and in the second case he 
was both armed and using a firearm.  
Consequently, he is ineligible for re-
sentencing, and the trial court did not 
err in so ruling.

***
CHRONIC ROBBER 
NOT ELIGIBLE FOR 

RESENTENCING
P. v. Lawrence

 CA 4(2); No. E061951 
February 26, 2015

   The court of appeal ruled that a pro per 
applicant for Prop. 36 relief was ineligible 
because of his offense was a robbery.  No-
tably, his priors that he was struck out 
with were also robberies, which did not 
offer a glimmer of hope for relief.

In 2010, defendant was convicted of a 
gas station robbery he committed in 
May 2008.  Defendant was sentenced 
as a third striker for the 2008 robbery, 
based upon seven prior strike convic-
tions, arising from a series of robber-
ies he had committed in North Caro-



    Volume 11   Number 2 #62  March April - 2015CALIFORNIA   LIFER   NEWSLETTERTM

23

   Lawrence from pg 22

lina in 1983 and 1984.  He received 
a sentence of 25 years to life for the 
2008 robbery, with other enhance-
ments, resulting in a total indeter-
minate term of 31 years to life.  This 
court affirmed the judgment, with 
minor corrections to the abstract of 
judgment, in November 2010.  

   Lawrence’s out of state convictions were 
counted properly as priors.

   When two separate convictions are 
based on a single act against a single 
victim on a single occasion, the of-
fender has not been afforded two op-
portunities for reform, but only one.  
Accordingly, a trial court abuses its 
discretion in failing to dismiss one 
of the strikes; the court should have 
sentenced the offender as a second 
striker, rather than as a third striker.  

 Here, by contrast, defendant’s 
strike convictions were the seven rob-
bery offenses he committed in North 
Carolina.  Even though the convic-
tions were obtained in a single trial 
proceeding, almost all the offenses 
took place on separate dates (two of 
the robberies were committed on the 
same date, July 25, 1984).  Under the 
best case scenario for defendant, he 
still had six prior strike convictions 
that unquestionably were not based 
on the same act.  The North Carolina 
robberies were all properly treated as 
separate strike convictions.  

  Whatever merit might attach to recon-
sideration of his record, Lawrence was 
not entitled to reconsideration, based on 
his ineligibility stemming from the types 

IN-PRISON WEAPONS 
BEEF EARNS ADDED 

25-LIFE TERM

P. v. Maldonado
 CA 6; No. E061951 

April 3, 2015

  In a sad state of affairs, a life prisoner 
worsened, not improved, his chances of 
parole when he was convicted of an in-
prison weapons charge.

 Defendant was charged by in-
formation with possession of a dirk, 
dagger, or sharp instrument in prison 
(Pen. Code, § 4502, subd. (a)), and 
the information further alleged that 
he had suffered five prior strike con-
victions (Pen. Code, § 1170.12).  De-
fendant’s Pitchess motion was denied 
on the ground that he had failed to 
make the requisite minimal showing.  
He also made a pretrial motion to dis-
miss the strike allegations under Penal 
Code section 1385.  Defendant, who 
had a history of committing violent 
felony offenses, was serving a “Three 
Strikes” sentence when he committed 
the current offense, and he had been 
repeatedly disciplined in prison.  His 
motion was denied.  

 The strike allegations were bi-
furcated, and defendant admitted 
them.  Defendant presented no wit-
nesses at his jury trial.  The jury re-
turned a guilty verdict.  The court 
imposed a sentence of 25 years to life 
to be served consecutive to the sen-
tences that defendant was currently 
serving.

***

TRIAL COURT DID NOT 
ERR BY FAILING TO 

APPOINT EXPERT ON 
ISSUE OF CURRENT 

DANGEROUSNESS FOR 
PROP. 36 RESENTENCING

P. v. Rodriguez
___Cal.App.4th ___; CA 5; 

No. F067805 
February 5, 2015

   In 2000, Rodriguez was sentenced to 25 
years to life under the Three Strikes law 
for possession of heroin for sale because 
he had two prior strikes. In 2012, after vot-
ers enacted Proposition 36, he petitioned 
for resentencing. The court denied the pe-
tition after concluding that resentencing 
Rodriguez would pose an unreasonable 
risk of danger to public safety (Pen. Code, 
§ 1170.126, subd. (f)).  Although Rodri-
guez had a perfect prison conduct record 
since his incarceration in 2000, he had 8 
felony and 11 misdemeanor convictions.  
On appeal, he compared the decisions 
whether to resentence under Proposition 
36 and to grant parole to a life prisoner.  
When making the decision whether to 
grant parole, current psychological evalu-
ations are generally most relevant to an 
assessment of current dangerousness. 
(See  In re Lawrence  (2008) 44 Cal.4th 
1181, 1223-1124.)  Based on the similari-
ties between the decisions, he argued that 
the trial court abused its discretion by not 
appointing an expert, sua sponte, to of-
fer an opinion as to whether he currently 
poses a risk of danger to public safety. 

The court of appeal affirmed the superior 
court.  While a trial court could appoint 
an expert, on its own motion, to conduct 
an evaluation concerning the risk of dan-
ger currently posed to public safety by an 
inmate seeking resentencing under Prop-
osition 36 (see Johnson v. Banducci (1963) 
212 Cal.App.2d 254, 260), the decision lies 
within the discretion of the court. Here, 
the trial court did not abuse its discretion. 
"[T]he court reasonably could make the 
required determination itself, without the 
input of an expert." 
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tody, far in excess of his new prison 
sentence.  Section 2900.5, subdivision 
(a), provides generally that all peri-
ods of time spent in confinement by a 
convicted defendant are to be “cred-
ited upon his or her term of impris-
onment.”  “Term of imprisonment” is 
then defined to include “any term of 
imprisonment, including any period 
of imprisonment prior to release on 
parole and any period of imprison-
ment and parole, prior to discharge 
. . . .”  Hence, if an inmate accrues 
excess credits stemming from actual 
confinement, the excess is applied 
to reduce the maximum statutory 
period of parole.  (See In re Ballard 
(1981) 115 Cal.App.3d 647, 649 (Bal-
lard).)  The court therefore presum-
ably applied Cruz’s excess credits to 
wipe out any period of community 
supervision, which could not exceed 
three years.  (§ 3455, subd. (e).) 
 
 It cannot be disputed that com-
munity supervision and parole serve 
precisely the same purpose—to fa-
cilitate the successful reintegration 
into society of those released from 
prison, while protecting the public 
by active supervision of the former 
inmate.  (§  3000, subd. (a)(1) [pa-
role]; 3450, subd. (b)(5) [community 
supervision].)  Indeed, the express 
purpose of the Act was simply to shift 
the responsibility for supervising 
certain released inmates to local ju-
risdictions.  Mandated conditions for 
community supervision mirror those 
typically imposed on parolees, such 
as warrantless searches, waiver of ex-
tradition, and weapons and travel re-
strictions.  (§ 3453, subd. (h).)  Both 
programs of supervision are lim-
ited to three years for most offend-
ers.  (§§ 3000, subd. (b)(2)(A); 3455, 
subd. (e).)  Former inmates under 

RESENTENCED 3-STRIKER 
ENTITLED TO CUSTODY 

CREDITS TO REDUCE 
HIS POST-RELEASE 

SUPERVISION

P. v. Superior Court (Cruz)
 CA 4(2); No. E060023 

February 18, 2015

   In a novel case, a successful Prop. 36 pe-
titioner, who after resentencing was way 
over his new sentence, was granted PC 
§2900.5 credit against his release supervi-
sion time.  In fact, he was just discharged, 
without any community supervision – af-
ter doing 18 years on his now abated life 
sentence.  This is not a published case, 
however.

   The state objected to release without any 
supervision, but could not convince the 
appellate court that Cruz’ excess incar-
ceration should not be credited to him, 
post-release.

This order is not in dispute.  Due to 
the nature of his current conviction, 
Cruz would normally have been sub-
ject upon release to a period of “com-
munity supervision” under section 
3451, part of the “Postrelease Com-
munity Supervision Act of 2011” (the 
Act).  That statute provides that ex-
cept for more serious offenders, as de-
scribed, inmates released from prison 
on or after October 1, 2011, are sub-
ject to a new program of community 
supervision for a period not to exceed 
three years.  (§ 3451, subd. (a).)  Se-
rious offenders remain subject to the 
existing system of parole governed by 
sections 3000 ff.  The trial court here 
declined to place Cruz under com-
munity supervision, although it felt 
that, given his long incarceration, he 
would benefit from such supervision.

 Although the trial court did not 
place on the record the reasons for its 
refusal, I infer that the basis for the 
decision was the fact that Cruz had 
served approximately 18 years in cus-

both programs may be returned to 
custody for violating the conditions 
of release.  (§§ 3057, subd. (a); 3455, 
subd. (a)(1).)  Several statutes, in-
deed, apply equally to both sets of of-
fenders and treat them as equivalent.  
(E.g., §  3015, subd.  (d) [authorizing 
participation in a “reentry court” pro-
gram by both groups].)  

 The People’s challenge to the tri-
al court’s refusal to place Cruz under 
community supervision was based on 
the theory that such supervision is by 
statute mandatory, which is not dis-
puted, to the extent that parole is also 
mandatory.  The People also pointed 
out that section 2900.5, subdivision 
(a), as quoted above, does not include 
the term of community supervision 
as one which may be reduced by ex-
cess credits, although it does expressly 
include the period of parole. 

 Defendant Cruz in this case 
casts the problem in terms of a vio-
lation of the equal protection clause.  
He asserts that he is similarly situated 
with those released from prison who 
are subject to parole, and that there 
is no rational basis for applying ex-
cess credits to a parole term but not a 
community supervision term.
 I agree.  

****
10 GALLONS OF METH 

BARS 
PROP. 36 RELIEF

P. v. Yost
 CA 4(2); No. E061731 

February 9, 2015
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 Yost from pg. 24

   The sole issue on appeal here was 
whether petitioner Yost was ineligible for 
Prop. 36 relief because of his crime.

   On May 2, 1997, a jury found de-
fendant guilty of manufacturing 
methamphetamine (Health & Saf. 
Code, § 11379.6, subd. (a); count 1) 
and possession of pseudoephedrine 
(Health & Saf. Code, former § 11383, 
subd. (c); count 2).  The jury also 
found true that the amount of meth-
amphetamine exceeded 10 gallons/
three pounds (Health & Saf. Code, 
§ 11379.8, subd. (a)(2)) and 25 gal-
lons/10 pounds (Health & Saf. Code, 
§  11379.8, subd. (a)(3) [the weight 
enhancement]).  In a bifurcated pro-
ceeding, the trial court found true 
that defendant had suffered two prior 
serious and/or violent strike convic-
tions (former §§ 667, subds. (b)-(i), 
1170.12, subds. (a)-(d)) and two pri-
or prison terms (§ 667.5, subd. (b)).

 
 On June 27, 1997, the trial court 
sentenced defendant to an indeterminate 
term of 25 years to life plus a determinate 
term of 10 years for the weight enhance-
ment on count  1 to state prison with 
credit for time served; count 2 was stayed 
pursuant to section 654.

   The court reviewed the Prop. 36 law, 
and concluded Yost was ineligible 
due to the quantity of drugs involved.

Section 667, subdivision (e)(2)(C)
(i) provides:  “The current offense 
is a controlled substance charge, 
in which an allegation under Sec-
tion . . . 11379.8 of the Health and 
Safety Code was admitted or found 
true.”  Since defendant’s third strike 
conviction was a controlled sub-
stance charge (Health & Saf. Code, 
§ 11379.6, subd.  (a)  [manufactur-
ing methamphetamine]) for which 
the Health and Safety Code section 
11379.8 weight enhancement was 
found true as to that count, his of-
fense is one of the offenses listed in 
section 667, subdivision (e)(2)(C)
(i).  Thus, under the plain language of 
section 1170.126, subdivision (e)(2), 
he is ineligible for resentencing.

At a time when resources are scarce, it behooves us to make sure we’re con-
centrating on those areas, those individuals, who need closer scrutiny.  Lost 
in all the hand-wringing and hyperbole is that fact that all those required to 
register as sex offenders will STILL be monitored by parole agents, STILL re-
quired to register, STILL must have their housing locations approved by those 
parole agents.

And unlike serving your time (punishment) this registry is required for life.

It isn’t that no one will be watching now; the recent ruling just makes it pos-
sible for law enforcement to be able to find people more easily and thus 
concentrate their highest level of supervision on those who could, possibly, 
maybe present the most danger to society.  The California Department of 
Corrections and Rehabilitation calls it ‘best practices,’ using your resources in 
the most effective way, to get the best outcome for the good of society.  And 
isn’t that what we want?

So take a breath, everyone.  Take a break, George, exit, Stage Right.  The Cali-
fornia court didn’t say let’s be nice to former sex offenders because we’re soft 
on crime.  It said, let’s be realistic about this problem, stop making it harder 
for law enforcement to monitor the population, and, while we’re about it, 
create some laws that are within Constitutional limits.  Sounds like a plan.

 Editorial from pg. 4
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Board of Parole

The February and March Board of Parole Hearings 
Executive meetings were notable for one thing—
their brevity.   With the exception of remonstrances 
and grievances expressed by DAs and victims groups 
regarding the board’s practices it was primarily routine 
business.

In February Chief Legal Counsel Howard Moseley 
provided an explanation of the various types of en banc 
referrals the board considers.  While each meeting 
agenda lists individuals who will receive en banc 
consideration, Moseley pointed out there are a variety 
of ways a decision is referred to en banc and manners in 
which each is addressed.

The most common include referral for en banc 
consideration under PC Section 1170 (e), so-called 
‘compassionate release.’  Moseley noted these 
considerations are only referrals to the sentencing court, 
which can comply with the board’s recommendation to 
recall the sentence (due to terminal illness).  While it is 
the sentencing court that makes the final decision as to 
whether to issue the recall of sentence, Moseley noted 
these hearings can be difficult, due to confidentiality 
considerations with HIPPA concerns, which creates a 
difficult balancing act.

Rescission hearings can be prompted by new information 
or conduct issues after a grant has been given.  When 
a parole hearing results in a tie vote that decision is 
automatically referred to en banc for consideration by 
the entire 12 member board, but no new testimony, 
facts or discussion is allowed.  The whole board must 
rely simply on the record of the hearing and the facts 

presented therein; which is why no public comment is 
allowed.

Under provisions of PC 3401 (various sections) allows 
the Governor to refer those granted parole but whose 
life term was not the result of a murder conviction to the 
entire board for consideration.  His letters usually reflect 
the reasons he disagrees with the grant decision.  PC 3401 
also allows any member of a parole panel to request a 
decision be considered by en banc, and no reason need 
be stated.

From time to time individuals, long released not only 
from prison but also from parole, appear before the BPH 
asking the commissioners’ support in obtaining a pardon 
from the Governor, an act that would virtually wipe their 
slate clean of past crimes.  However, before requesting 
the board’s action the applicant must obtain a certificate 
of rehabilitation from the courts.  Word to the wise here; 
most of those asking for pardons were convicted long ago 
of rather low level crimes (possession, possession with 
intent to sell) and have not only led crime free lives since, 
but have engaged themselves in substantial volunteer/
pro-social activities.  This category is very much an ‘ex-
lifers-need-not-apply’ situation.

While Moseley related that notices of en banc hearings 
are sent out to DAs, victims when applicable, inmate 
counsel and inmates (notices are sometimes sent via 
email for speed purposes) it appears that the content of 
said notices is rather problematic.

DAs are in a constant state of complaint regarding what 
they consider a lack of relevant or sufficient information 

QUICK WORK AT THE BOARD
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BPH from pg. 26

on both the reason or the en banc or the facts of a case 
and inmates are often in the same situation—they may 
(or may not) receive a notice that their decision is going 
before en banc, but rarely can figure out why.

Case in point; later in the February meeting the Santa 
Clara DA’s office requested the BPH put a moratorium on 
second strike parole considerations until the notification 
issue is resolved.  Complaining that the notices to DAs 
seldom have the original case number included, the 
DA complained of the extra work required to find and 
consider the case.  

A bright spot at the meeting was the appearance of Susan 
Burton of A New Way of Life reentry program in Southern 
California, who came with a parade of paroled lifers, 
all happy and grateful to be on parole and successfully 
reintegrating.  The meeting turned into something of a 
revival meeting, when several of the ex-lifers testified 
to their change, redemption and success.  Even board 
members were smiling.

But of course, for every action there is an opposite 
reaction.  That came courtesy of Christine Ward of 
Crime Victims United, whose maudlin tones reminded 
the commissioners that ‘for every lifer paroled, there 
is a victim.”  She noted more victims were appearing at 

hearings (often encouraged by CVU and DA offices) and 
as more hearings are held there are more possibilities for 
victims to attend.

Ward reminded the commissioners many victim family 
members never expected to go to hearings, thinking a 
sentence of life in prison meant the inmate would never 
be released.  The new parole models, from elder to YOPH 
that apply to long-term determinate prisoners, mean 
many inmates who victim family members thought would 
never see release are now being considered for parole. 
 
Many, Ward commented (no surprise to us) have never 
gotten over the crime and remain angry.  Ward told the 
board members they would never see most victims and, 
in what is becoming standard practice, read from another 
victim’s statement detailing the ‘pain and hostility’ felt 
at the prospect of attending a hearing and seeing the 
prisoner. 

March’s meeting proved even shorter, with the meeting 
dismissed almost before the audience settled into their 
seats. The only items on the agenda meriting even 
fleeting discussion were reports from Executive Officer 
Jennifer Shaffer on her attendance at a handful of events, 
most notably Life Support Alliance’s seminar the previous 
month.

Results from en banc hearings in recent months 
consumed more time in the Executive Board meetings 
than meeting business itself, due to the number of 
referrals for various reasons. Unfortunately many were 
to consider granting so-called ‘compassionate release’ to 
a number of terminally ill inmates.  

In February Beth Kimberly, Raymond Ramos, Frank 
Soltero, Jay Wilson and Steve Martinez were all found 
to have met the requirements for referral to the courts 
for recall of sentence due to terminal illness.  Hearings 
for recall of sentence for compassionate release often 
provide a stark contrast in comments, with family 
members often pleading to be allowed to care for their 
loved one during their final months, while DAs often 
continue to rehash the crime and dangerousness of the, 
now gravely ill, prisoner.

And so it was with the above group of prisoners, with 
a couple of notable instances.  Wilson, who has little if 
any family left after 30+ years of incarceration, but is 
welcomed by a supportive and willing community of 
church friends, was granted release to reside with the 
minister of that church, after fellow church members 

asked the board to consider humanity and care. The 
Sacramento County DA’s office, while opposing the 
decision, indicated the office had little idea of Wilson’s 
medical condition.

In an even more unusual grant, Martinez, characterized by 
the San Diego DA as an “evil, angry and violent” person, 
was granted medical release.  The DA’s representative, 
one Karl Eppel, seemed confused as to the process, as his 
objections to grant of this consideration for Martinez were 
based on his assumption that Martinez, given 6 months 
or less to live and paralyzed due to an in-prison incident, 
could “go about his daily life” with no conditions, despite 
his incomprehensible sentence of 150 years to life and 
medical condition. 

Perhaps Eppel should read the statute explaining PC 1170 
(e) more carefully.  Nonetheless, Martinez was granted 
referral to the court by the board, with commissioners 
specifically noting that despite Martinez’ (already 
apparently on medical parole due to his condition) having 
violated conditions of his confinement in a skilled nursing 
facility by harassing, having reportedly obtained support 

EN BANC FEBRUARY AND MARCHBPH 
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letters under false pretenses and the uncertainty of his 
parole plans Martinez did not “pose a direct threat to 
public safety.”  

Parole denials for Melissa Doran and Christopher Towler 
were affirmed, but new hearings scheduled for the sole 
purpose of recalculating base and adjusted base term.  In 
another bit of confusion caused by lack of understanding 
of the process, Towler’s parole, already denied, was 
opposed by victim’s next of kin who indicated their 
displeasure at the prospect of attending another parole 
hearing so soon (they won’t have to, the denial was 
affirmed).  Speaking in favor, in a manner, was a law 
student, who urged the board to take into consideration 
the length of incarceration and institutional behavior.  
And while both issues are certainly germane to a parole 
decision, the base and adjusted base term are courtesy 
of the matrix, and do not allow for consideration of those 
factors.

And in a good show of solidarity, commissioners confirmed 
grants of parole for Billy Bernal, Norman Mitchell and 
Xavier Watson, all referred for reconsideration by the 
Governor.  The only comment on the Governor’s referrals 
came regarding Watson, when inmate attorney Sabina 
Crocette reemphasized her client’s suitability and the San 
Mateo DA’s office opposed.

March’s slate of en bancs was somewhat less dramatic, 
affirming the denial of Cesar Gutierrez and affirming 
acceptance of a stipulation from Daton Harris but 
scheduling re-hearings solely to recalculate terms.  Good 
news for Meltiow Parra, whose denial of parole was 

vacated when it was discovered the panel had relied on 
an RVR that should have been removed from his file. The 
board will hold a new hearing, following an investigation 
to determine what, if any information, from that RVR 
should be retained in his file.

Dolores Macias’ denial, referred for en banc consideration 
by a member of her parole panel, was affirmed.  Support 
for a new hearing came from her attorneys, with 
opposition for a new hearing from the LA County DA’s 
office. Better news for Dameion Brown, when the board 
broke a tie vote by deciding he was, indeed, suitable for 
parole, but added an additional special condition.

NOTICE !
California Lifer Newsletter does NOT 
exchange postage stamps for cash; 
postage stamps are accepted only as 
payment for subscriptions to CLN at the 
rate of 6 books of Forever stamps for 
a year’s subscription.  We do not accept 
stamps or trust withdrawals for the 
purpose of ordering quarterly packages. 
We will send a single back issue of CLN 
on request, but no more than 2 issues 
per year.  We will not send CLN one issue 
at a time.

Please note the correct address for California Lifer 
Newsletter, address changes or subscriptions, is 
PO Box 277, Rancho Cordova, Ca. 95741.

A n d e r s o n   7 4  G r a n t s  o u t  o f  2 9 5  h e a r i n g s   2 5 . 0 %
F r i t z     8 3  G r a n t s  o u t  o f  3 0 1  h e a r i n g s   2 7 . 5 %
G a r n e r    8 6  G r a n t s  o u t  o f  3 3 2  h e a r i n g s   2 5 . 9 %
G u e r r e r o   3 9  G r a n t s  o u t  o f  1 5 3  h e a r i n g s   2 5 . 0 %  
   ( G u e r r e r o  r e t i r e d  f r o m  B o a r d  i n  A u g u s t  2 0 1 4 )
L a B a h n    9 5  G r a n t s  o u t  o f  3 1 6  h e a r i n g s   3 0 . 0  %
M i n o r     2   G r a n t s  o u t  o f   5   h e a r i n g s   4 0 . 0 % 
   ( M i n o r  s t a r t e d  i n  D e c .  2 0 1 4 ,  t h e  o t h e r  t h r e e 
         h e a r i n g s   r e s u l t e d  i n  3  y e a r  d e n i a l s  e a c h )
M o n t e s    7 5  G r a n t s  o u t  o f  3 5 0  h e a r i n g s   2 1 . 4 %
P e c k     7 5  G r a n t s  o u t  o f  2 9 2  h e a r i n g s   2 5 . 6 %
R i c h a r d s o n   7 7  G r a n t s  o u t  o f  2 7 1  h e a r i n g s   2 8 . 4 %
R o b e r t s    5 9  G r a n t s  o u t  o f  3 0 2  h e a r i n g s   1 9 . 5 %
S i n g h     8 4  G r a n t s  o u t  o f  3 0 8  h e a r i n g s   2 7 . 0 %
T u r n e r   1 0 1  G r a n t s  o u t  o f  2 9 7  h e a r i n g s  3 4 . 0 %
Z a r r i n n a m    9 0  G r a n t s  o u t  o f  2 8 2  h e a r i n g s   3 1 . 0 %    

GRANT RATE PER COMMISSIONER - 2014
 Knowing how Lifers like to analyze the whys/strategies/patterns/trends of the Parole Board, for 2014 the grant rate 
between commissioners is shown below. Please keep in mind factors as some commissioners serve on panels at 
remote prisons (less programming) or level III & IV prisons where points are high and few grants are given out.
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NEW DAPO DIRECTIVE 
ON 290 HOUSING

In early March the California Supreme Court, in response 
to a lawsuit, found that mandatory blanket residency 
restrictions imposed on those required to register un-
der 290 guidelines posed unconstitutional restrictions 
on housing for those individuals. The court found in In 
Re Taylor that such restrictions placed 97% of available 
rental housing in San Diego County off limits.

The court officially noted what many, including members 
of DAPO, had known for some time; Prop. 83/Jessica’s 
Law, which allowed the blanket bans, actually “contrib-
uted to homelessness, and hindered their [those re-
quired to register under 290 restrictions] access to medi-
cal, drug and alcohol treatment, counseling and social 
services available to other parolees.”  The justices fur-
ther found that rather than assisting in the supervision 
of parolees, the restrictions hampered parole agents.  

A few weeks following the court decision CDCR/DAPO 
issued a new policy on sex offender residency require-
ments, which both outlined the court’s decision and not-
ed “Because of the ruling, the California Department of 
Corrections and Rehabilitation’s Division of Adult Parole 
Operations (DAPO) could not lawfully enforce the blan-
ket residency restriction in San Diego County.” 

Along with other law enforcement agencies who have 
been reassessing their blanket residency restrictions for 
290 registrants, reading the handwriting on the wall that 
while the “[c]ourt’s ruling is specific to San Diego County, 
its rationale is not. After reviewing the Court’s analysis, 
the State Attorney General’s Office advised CDCR that 
applying the blanket mandatory residency restrictions 
of Jessica’s Law would be found to be unconstitutional 
in every county. As a result, CDCR will not be enforcing 
blanket residency restrictions imposed on some sex-of-
fender parolees.”

The court ruling does not impact the separate author-
ity of DAPO to impose residency restrictions on a case 
by case basis. In fact, the DAPO policy specifically notes 
that “DAPO will assess each sex-offender parolee based 
on his/her individual case factors,” and will “determine 
if they require special or alternate residency restrictions 
tailored to their commitment offense, criminal history 
and potential for future criminality.”

The restrictions imposed by DAPO on a case-by-case ba-
sis may be more or less restrictive than the blanket bans 
fostered under Prop. 83, but so long as they are imposed 
after review of individual factors such restrictions will 
still fall under DAPO’s authority, independent of Jessica’s 
Law, to impose conditions.

High risk offenders or those with cases involving minors 
under the age of 14 are still banned from residing within 
a half mile of any K-12 grade school, under authority of 
PC 3002 (g) (2).  And, the new policy declaration noted, 
DAPO would continue to enforce other aspects of Jes-
sica’s Law.

As noted in the new DAPO policy, problems with the 
restriction in housing for 290s imposed under Jessica’s 
Law have been recognized for several years, yet another 
example of unintended consequences following public 
reaction to a specific crime.

In 2010 a CDCR multi-agency task force working to come 
up with comprehensive solution to sex offender super-
vision noted the blanket restrictions had not improved 
public safety and suggested instead more targeted resi-
dency restrictions.

Jessica’s Law was passed in November, 2006. At that 
time DAPO recorded only 88 homeless or transient pa-
roled sex offenders.  As of March, 2015, DAPO reported 
nearly 1,500 290 registrants were homeless.

DUCK OR PLATYPUS?
Just because it has a bill, doesn’t mean it quacks

Maybe we should call this little adventure ‘How to Con a 
Con.’ In a great example of buyer beware, the GEO Cor-
poration, a private, very much for-profit company that 
operates not only private prisons, but has now branched 
out into transitional housing, has been sending out slick 
CDCR-look-alike brochures and letters touting GEO’s Cali-
fornia Parolee Service Center in San Francisco, providing 
‘conditional approval’ to enter that facility once paroled.

Really?  Some inmates on the receiving end of these let-
ters haven’t even applied to GEO.  The first ‘acceptance’ 
letter is often followed by a second missive, this one 
clearly designed to look like the CDCR documents we’ve 
all come to know and (not) love.  On what clearly looks 
CDCR letterhead, this letter, signed (it says) by a PA II, is 

Parole/ReEntry-
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 Parole/ReEntry- from pg 31

obviously intended to give the receiver the impression 
that this communication comes straight from the state’s 
computers. Uh, but wait a sec.

Up there, in the upper right corner, above the state seal, 
where the Governor’s name is printed?  Does that say, 
“Jerry” Brown?  Hmm.  Seems to us, and we’ve read a 
lot of letters/documents from the state, not to mention 
over 100 parole reversals signed by ‘Jerry’ Brown, that 
the Gov, on official documents, uses his ‘official’ name. 
And that, GEO, would be Edmund G. Brown, Jr.  Jerry’s 
just what his friends call him.

And while we’re picking nits here, how about that para-
graph in the letter that claims,

“The Board of Prison Hearings (geez, they don’t even 
know the name of the BPH???) determines location of 
parole for all ‘lifers.’  The Division of Adult Parole Opera-
tions has requested the Board place lifers from Parole 
Northern Region into the Parolee Service Centers in the 
Northern Region, San Francisco Parolee Service Center 
(that would be GEO’s turf).  If the Board places you in the 
Parolee Service Center at 111 Taylor Street, your supervi-
sion will be assigned to a San Francisco parole agent and 
you will be brought to the Parolee Service Center in San 
Francisco for a period determined by the Board.”

OK, let’s sort out the nits.  The Board (and that’s Board 
of Parole Hearings, GEO, not Board of Prison Hearings) 
doesn’t ‘determine the location of parole for all lifers.’  
They consider your parole plans and can and often do 
recommend transitional housing—but they don’t choose 
the facility for you.  

And ‘The Division of Adult Parole Operations has re-
quested the Board place lifers…in Parolee Service Cen-
ters..?’  Not that we know of.  Actually the BPH and DAPO 
use something of a symbiotic system, where the board 
often says go the transitional housing but we’ll leave it to 
DAPO to approve which of your choices is best and DAPO 
agents work with the board to check out the possibilities.  
Does DAPO often insert their own preferences over pa-
rolees?  Yes, but not at the board’s direction.

For the record, we’re in contact with several residents of 
Taylor Street in SF.  And we’re working on an informal 
evaluation of the facility and program.  For now, early in-
put says, its program… program… program; locked facil-

ity, sign in and out, 6 month minimum.  As ‘facilities’ for 
lifers go, the jury is still out but it looks about average, 
which is usually sub-par for really meeting lifer needs.
But, staff says they’ve got changes in mind and are work-
ing to improve the program. And the residents there say 
it could be worse.  

We’re not here to pan the Taylor Street location, or GEO, 
but how about a little honesty or truth in advertising?  
Bottom line—if you get one or more of these slick pro-
posals, think about it and recognize it for what it is—a 
lure to get you into GEO’s program. 
 
Upside—it’s transitional housing DAPO/CDCR approve of 
in SF and it’s state funded—you don’t have to pay.  Down-
side—stay tuned, we’re figuring it out.  

And in the meantime, if you get one of these accep-
tance letters, keep in mind the words of Groucho Marx: 
“I wouldn’t want to be a member of any club that would 
have me.”

WRONGLY CONVICTED—
36 YEARS AGO—

    NOW TO BE FREED

In 1980 what appears to be a conspiracy of not only si-
lence, but malicious intent, put Michael Ray Hanline in 
prison with an LWOP sentence for murder.  Hanline was 
convicted of shooting biker J.T. McGarry and dumping his 
body alongside a road.  Hanline maintained his innocence 
from the beginning.

Incredibly, the conspiracy that sent him to prison with 
a virtual death sentence, had the participation not only 

Michael Hanline
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of witnesses who lied and some members of the Ventura 
District Attorney’s office at the time, but it appears these 
non-surprising conspirators were joined by Hanline’s own 
supposed defense attorney, the late Bruce Robertson.  
Hanline was recently cleared through efforts of the Cali-
fornia Innocence Project (CIP) with the cooperation of the 
Convictions Integrity Unit of the present Ventura County 
DA office.

CIP associate director Alex Simpson said newly-available 
DNA testing as well as the discovery of police reports 
from the time that would have “been helpful to the de-
fense “ had those reports not been hidden, cast doubt 
on the guilt of Hanline.  The reports, which reportedly 
implicated the county’s key witness in the murder, were, 
according to Simpson, hidden “under the guise of pro-
tecting an anonymous informant.”  

As for the supposed defense of Hanline, attorney Robert-
son, who had reportedly previously represented many of 
the witnesses in other cases and himself directed the in-
vestigation toward Hanline.   CIP has worked on the case 
for 10 years, after being contacted by Hanline.  Simpson 
estimated Hanline’s decades of imprisonment cost Cali-
fornia about $1.8 million.  And Hanline 36 irretrievable 
years of his life..

Hanline, who was released in November, could be eligible 
for up to $100 per day in compensation for each day of his 
incarceration. His name, however, still remains in CDCR 
records, as his status has yet to be finally adjudicated.

year as we actually know many of the men and women 
involved; if not personally, then through repeated commu-
nication.  But contained in those short letters of ultimate 
rejection is information we believe is not only useful and 
informative to the lifer community, but actually to the Gov-
ernor himself. 

Meetings with staff in Brown’s office over the past sev-
eral months revealed a staff interested in our interest and 
questions, but a bit unaware of the trends evident in the 
body of reversals as a whole. Staff assures us the Gover-
nor considers each grant individually and apart from oth-
ers and we have no reason to think otherwise.  But there 
are trends, common denominators and parallel facts that 
are pretty apparent when the entire collection of reversals 
is examined.  And that appears to be our job—hey, some-
one has to do it.

The BPH reported that in calendar year 2104 some 902 
grants of parole were given; surely a record number.  Of 
those, Brown ‘took’ 133, including one for a juvenile of-
fender still in youth authority custody.  ..........

Of course the numbers don’t exactly track, as because of 

Politics
GUBERNATORIAL 

TRIGGERS—
2014 VERSION

Every February brings Valentine’s Day.  And, for Califor-
nia lifers, a less loving event, the release by the Gover-
nor’s office of the compilation of parole grant reversal 
reports from the previous calendar year.  

Although still a weighty volume, this year’s report at 
some 334 pages and covering 133 reversals is in many 
ways smaller than other Governors’ in past years.  Pri-
or to Jerry Brown assuming office the reversal rate for 
those few lifers given a date ran from 60 to 90 per cent, 
and while Brown’s reversal rate of about 15% of grants 
is considerably lower, more lifers are receiving dates so 
that the actual raw number of prisoners watching their 
freedom ripped away is perhaps about the same.

As in past years LSA/CLN has undertaken the task of 
reading and analyzing each reversal letter—a daunt-
ing, dreary and frustrating task made more painful each see pg 34
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the 120-150 day review period many of those reversed 
early in 2014 were actually given dates in 2013, while 
some granted in late 2014 are only now, in early 2015, 
learning their fate.  But because Brown’s reversal rate 
has remained level throughout 4 years and because, 
as we discovered, the commonalities found in those re-
versals has also remained pretty stable, we feel we can 
extrapolate on this Governor’s ‘triggers’ with some con-
fidence.

While each letter is pretty much formulaic; a recitation 
of the crime, the reasons the BPH panel noted for suit-
ability, Brown’s pat acknowledgement of the ‘gains’ and 
‘positive actions’ of the prisoners, the Governor also lays 
out his ‘concerns’ and reasons for 
the reversal.  Something like a pat 
on the head and a punch in the gut 
at the same time.

As in previous years the nature of 
the victim of the crime seems to top 
Brown’s list for ‘concerns.’   In 62 of 
the 133 reversals the victim of the 
crime was a woman, child, elderly 
or in some other way vulnerable.  While this year’s 
batch of letters seems to be veering away from previous 
years’ rather pious and moralistic phrases wherein the 
Governor chastised husbands for ‘violating their sacred 
duty’ in committing crimes resulting in the death of, or 
abusing their wives or children, the fact remains; Brown, 
who early in his life considered entering the priesthood, 
has a stiff moral code that colors his outlook. 

And the Governor makes little distinction between a sec-
ond or first degree murder convictions, as 73 reversals 
were for grants made to those with a second degree 
case.  Of the 133 prisoners who were denied their date, 
6 were women and among that subgroup the female/
child victim concern remained; 5 of the victims were an-
other woman or a child.

Age brings no special mercy from Brown.  While he ac-
knowledged the ‘advanced age’ of some inmates, a refer-
ence staff no doubt felt necessary in light of elder parole 
concerns, the Governor nonetheless reversed several 
inmates aged 60 and over, including a handful past 70 
years of age and 2 well past 80, one as old as 88 years.  
Nor does youth and the passage of SB 260 provide any 
certain relief.  While Brown takes special pains to casti-
gate those convicted of killing a child or youth, and does 
give lip service to the young age of the inmate at the time 
of the crime, and the ‘great weight’ he is bound to give 
that fact, he still reversed parole grants for 15 individuals 
who were juveniles when the crime occurred.  

Also, as in past years, the use of confidential informa-
tion by Brown as a reason to deny was evident.  While 
still not outlining details of that confidential (not to say 
valid) information in the 15 cases where it was cited as 
one of the reasons for reversal, Brown again often gave 
more details of those alleged misdeeds than inmates 
and attorneys perhaps received at the hearings.  And in 
each case, the parole panel had obviously considered 
the same ‘confidential’ information and considered it of 
lesser importance.

The impact of victims at hearings, a subject of interest 
and concern, also appears again in the reversals, with a 
slightly new twist.  In previous years reversal letters often 

contained Brown’s characteriza-
tion of those communications as 
‘the heartfelt letters’ of victims’ 
family members opposing pa-
role, and sometimes mentioned 
those letters had come to his 
desk.  The most recent compila-
tion, while noting the opposition 
of victims in some 22 cases in-
cluding at least 2 that apparently 
sent letter directly to the Gover-

nor’s office, Brown is careful to appear less personally 
impacted by these missives.

Perhaps this is the result of our questions—both in previ-
ous articles regarding reversals and in conversation with 
his staff we have questioned the use of victims’ input, 
specifically to his office, noting that, by law, the Governor 
can only consider information presented at the hearings 
and any communication with his office, on which he re-
lied in part for his decision, could be considered ‘new 
information,’ and therefore outside his purview.  Staff 
was quick to reassure that while he reads and considers 
‘all available’ information, letters to the Governor’s office 
are read but not used in consideration of the facts of the 
case.  Uh-huh.  Whatever the case, the tone of reference 
to those letters has changed.

And as for the ‘considers all information stance’, well, 
there is room to question that. LSA/CLN discovered late 
last year that there were a handful of cases where, due 
to a recorder malfunction, no transcript was produced.  
As previously reported, in such cases the BPH legal divi-
sion issues a miscellaneous decision outlining the grant 
and reasons of suitability and if possible an abbreviated 
recording is made of the commissioners and/or inmate 
touching on points of importance.  All well and good, ex-
cept when, in his consideration, the Governor acknowl-
edges the lack of current transcript, but then reverts to 
outlining his reasons for reversal based on information 

Politics from pg 33

Governor Edmund G. Brown
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from the transcript of the previous hearing—the last one 
in which the inmate was denied.  Hardly consideration of 
ALL information available.

When we queried the Governor’s staff on this the first 
response was puzzlement, with information quickly 
forthcoming noting that there were (according to staff) 
9 grants for which a transcript was not available.  Staff 
reported the Governor took no action on 6 and reversed 
3.  However, since publication of the total report we have 
found there were actually 4 reversals sans transcript; 
whether or not the gross number of grants with no tran-
script available was correct we don’t know.  But whatever 
the number, it strikes us, and possibly the courts, that 
using an old transcript of a failed hearing, even just a few 
years distant, cannot really be considered looking at all 
the current information.

Also falling pretty much in line with last year were the 
number of repeat reversals.  Last year14 inmates expe-
rienced their second reversal from Brown and one was 
reversed for the third time.  In 2013 there were 13 repeat 
reversals.  Of the 14 suffering a double reversal in 2014, 
two have now been released through the courts.  It ap-
pears, from information available, just over one half of 
those who received a second reversal in 2013 are no 
longer incarcerated.

We’ve asked before and will again—if more than one 
panel of gubernatorial appointees(commissioners), peo-
ple Brown apparently felt confident enough in to appoint 
and/or reappoint them, has decided over a several year 
period that a given prisoner is no longer dangerousness, 
and the Governor disagrees not once, but repeatedly, at 
what point does the Governor either 1) replace the ap-
pointee or 2) stop micro-managing his appointed repre-
sentatives?  Seems one or the other action should be 
taking place.

Recent or excessive 115s also can add to reversal odds, 
as can gang activity, especially prison gangs.  Even if 
children were not direct victims, but were present dur-
ing the crime or witnessed the event that, too, does not 
escape the Governor’s notice and disapproval.  If sub-
stance abuse was evident in past life, then the Gover-
nor expects to see substantial, on-going and recent pro-
gramming to address this issue and provide the basis for 
a robust relapse prevention plan.

So what’s new in this batch of bad news?  A few new 
twists show up, such as Brown’s expressed concern 
about the ‘elevated’ risk evaluations given in CRAs.  That 
‘concern’ is cited 34 times in reversal letters.  ‘Elevated,’ 

however, is a relative term, as, on examination, none of 
those cited CRAs gave a high risk.  In fact, only 4 stated 
moderate/high, one was even rated a low/moderate, with 
the remainder rated as moderate.  In our most recent dis-
cussion with staff members from the big office we asked 
why a moderate rating was considered ‘elevated’ by 
Brown, especially in light of head FADer Dr. Cliff Kusaj’s 
statement that a moderate risk for a lifer was equivalent 
to a low risk for any other parolee.  Not that we expect-
ed an answer, but we did want to provide some food for 
thought.

More than half the time when Brown cited his concern 
with an elevated risk level outlined in a CRA he directed 
the BPH to perform a new evaluation before the prison-
er’s next hearing.  That should keep the FAD busy.  Most 
of the CRAs mentioned in reversals appear to date from 
2010 and while the BPH and FAD may consider these 
reports to have a ‘shelf life’ of 5 years, apparently the 
Governor joins us in thinking such evaluations can and 
do become stale long before 5 years.

A couple of unique situations were uncovered, including 
the case of an ailing inmate, apparently granted medical 
parole due his advanced age (over 85) and near total 
incapacitation, but reversed by Brown because the man 
had not done enough time.  In a very unusual set of cir-
cumstances the individual in question has been in custo-
dy only 7 years, following his arrest and conviction some 
30 years after the crime.  Another grant was reversed 
because the prisoner, according to the Governor, initiated 
contact with a friend of the victim via a Facebook page 
managed for him by a relative.  And in 5 cases Brown ex-
pressed concerns regarding the mental state of the pris-
oner.  Apparently the FAD didn’t find overall mental state 
enough of a reason to really elevate the risk level, but as 
often seems to be the case, officials who are fiercely pro-
tective of the FAD process also find it easy to disregard 
the FAD findings when those results conflict with the of-
ficials’ own opinions.

see pg. 36
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Also concerning is an increasingly evident penchant on 
Brown’s part to use other offenses, committed and of-
ten punished before the life crime, or allegations of other 
crimes for which the prisoner was never convicted (or 
was even acquitted) as a finding of a violent past, which, 
the Governor postulates, could result in new crimes on 
release.  And all this time we thought the law of double 
jeopardy, of innocent until proven guilty, was in force.  
How naïve of us.

The newest bromide in the Governor’s arsenal appears 
also to be increasingly used by commissioners as well; 
lack of explanation or reason for committing the crime.  
In over 50 reversals Governor Brown chided the lifer for 
not providing an adequate explanation of why the crime 
occurred, or for offering ‘implausible’ or ‘unbelievable’ 
reasons for the events.  These included 7 prisoners who 
continue to claim they are innocent of the actual crime, 
and while the Governor notes they are not required by 
law to admit guilt, he continues to quip ‘I am not required 
to believe them, and I do not.’

Claims of actual innocence aside, we have asked and 
continue to ask both the BPH and the Governor, how 
does anyone explain the unexplainable?  When the fog 
of drugs, alcohol, mental issues, panic, fear, anger, de-
pression, even youth and old age, combine with fading 
memory and passing years, what, then, constitutes a 
credible explanation?  If there were easy answers to why 
crimes are committed the greater society could probably 
figure out how to address those reasons and perhaps 
reach that nirvana where crime is non-existent and pris-
ons are no longer needed.

In all, while this Governor’s reversals of parole are con-
cerning and his reasons sometimes unfathomable (a 
credible explanation needed, perhaps?), Brown’s rate of 
reversal, combined with the increasing parole grant rate 
means more lifers are coming home each year.  A trend 
we hope to see continue throughout the re-elected Gov-
ernor’s last stretch of service.  Certainly a trend we will 
continue to monitor.

YOUR VOICE 
BEFORE THE LEGISLATURE

That’s us.

As the 2015-16 legislative session gears up, LSA/CLN is once 
again in front of the lawmakers, representing lifer interests 
and concerns.  In the past couple of months, in addition to 
research on prospective legislation and writing letters in sup-
port or opposition to various bills, we have also testified be-
fore Senate committees on pending legislation.

SB 224-Expansion of the Elderly Parole Program

Although this bill has not yet passed the Senate, LSA testified 
in support in early April as SB 224 was first presented to the 
Senate Public Safety Committee.

Our testimony follows;

By the end of this decade CDCR estimates the number of pris-
oners in the California prison system who are over the age 50 
could surpass 30,000.

1.  Each older inmate can cost taxpayers as much as 
$150,000 per year to incarcerate.  And to what purpose?
It is well documented in many studies, both nationwide 
and in California that the risk of recidivism is an inverse 
relationship to both age and the number of years served 
in prison.  Nationally, prisoners between the ages of 18 
and 29 recidivate at a rate of about 50%, while those 50 
or older evidence a far lower recidivism rate, according 
to the US Department of Justice.

2.   Experts also tell us those experiencing long-term in-
carceration are usually 10 to 15 years psychologically 
and physiologically older than their chronological age.

3. The provisions of SB 224, address those inmates who 
are 50 years and older and who have served at least 15 
years in prison, thus targeting the prisoner cohort with 
the lowest risk of recidivism.  The provisions of elderly 
parole are not an easy out or early release for any in-
mate.  This bill does not minimize or abandon any parole 
requirement or impinge on the ability of parole com-
missioners to be the ultimate deciders on suitability.  As 
someone who attends many parole hearings each year, I 
can tell you the commissioners are not an easy sell.

The Board of Parole Hearings, in conjunction with the 3 
judge federal panel overseeing  California prisons, has al-
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ready determined that giving special consideration to the 
lack of recidivism and therefore decreased risk of older pris-
oners makes sense from both fiscal and public safety view-
points.  The BPH has made a laudable sua sponte effort to 
create special parole considerations for older inmates; the 
passage of SB 224 would codify similar guidelines, provid-
ing this consideration to the ever increasing number of older 
prisoners in future years.

The purpose of both the parole board’s sua sponte elder pa-
role process and this legislation is to protect public safety in 
the most fiscally responsible fashion.  In short, SB 224 follows 
CDCR’s own policy of best practices, promoting public safety 
in the most logical and financially sustainable manner.

We urge your passage of SB 224, an action that will contrib-
ute to a durable and sustainable solution to ending federal 
oversight of the California prison system. 

Just a week later we were again before Senate Public Safety, 
this time to oppose a nasty little piece of vindictiveness, SB 6, 
which would exempt those convicted of killing a law officer or 
former law officer, from consideration for medical parole or 
compassionate release.

Our testimony follows;

We are here today to strongly oppose SB 6.  We note we have 
contacted the author’s office on three separate occasions re-
questing a meeting to discuss this bill and have received no re-
sponse.  This indicates to us that Sen. Galgiani is not interested 
in other voices or other thoughts.

We oppose SB 6 on three levels: first, it misconstrues the pur-
pose of medical parole and compassionate release.  These pro-
grams were never meant to be and are not an easy out or early 
release for any inmate.  Those granted medical parole will be 
placed in a skilled nursing facility, requiring care 24/7 as their 
debilitation prevents them from performing the tasks of daily 
living on their own.  Compassionate release is granted only to 
those who are diagnosed by CDCR’s own doctors as having 6 
months or less to live.

Do these prisoners sometimes live longer than 6 months?  
Sometimes, because, even for CDCR medical staff, the practice 
of medicine remains just that—a practice.  But there is no hap-
pily ever after for these inmates or their families. These parole 
programs were instituted to protect public safety in the most 
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fiscally responsible manner possible; they are best practices 
and not a parole fast track.

Second, SB 6 would create a caste system, where the lives of 
one group of individuals are more valued than others.  We un-
derstand that an attack on a police officer can be considered 
an attack on the larger society, but cannot the same be said of 
educators, physicians, clergymen?  Are their lives worth less 
than those of a police officer?   With all due respect and ap-
preciation to police officers, we think not.

Third, any deterrence factor supposedly provided by this bill is 
myth.  When a crime is occurring actions are fast and thoughts 
are confused.  No one will stop in the middle of muddled think-
ing due to addiction, possible mental breakdown, fear, panic 
or a dozen other emotions to stop and think about the great 
What Ifs—What if I get caught? What if I am convicted?  What 
if I get sick and need medical parole?  What if I need compas-
sionate release?

In the real world, it doesn’t happen that way.

SB 6 does not offer any increase in public safety.  It is not about 
public safety; it is about vengeance, pure and simple.  We can-
not afford vengeance as public policy. Don’t dilute the best 
practices effects of medical parole and compassionate release.

We urge your No vote on this bill.

As this issue of CLN goes to print, SB 224 had successfully 
passed Senate Public Safety and is on the way to Appropria-
tions committee.  SB 6 failed to pass Senate Public Safety and 
is now a dead issue.

YOPH EXPANSION PROPOSED
Sen. Loni Hancock (D-Petaluma), author of SB 260, the 
Youth Offender Parole Hearing bill enacted last year, re-
cently introduced the long-awaited follow-up to that leg-
islation.  Hancock, using a technique that can play both 
good and bad, introduced a bill earlier this legislative ses-
sion to garner a prime spot on the legislative calendar, 
then later performed what is termed a ‘gut and amend’ 
process to change the intent of the bill while retaining its 
position in the legislative calendar.  Thus, Hancock man-
aged to secure the designation of SB 261 for her new ver-
sion of YOPH guidelines. 

Under the language of SB 261, the new YOPH bill, con-
sideration of the ‘hallmarks of youth’ would be extended 
to those who were under 23 years of age at the time of 
their crime.  The original YOPH bill provided for this spe-
cial, and ‘great weight’ consideration, for those who were 
under 18 at the time of their offense.  If passed parole 
hearings for those newly eligible for YOPH consideration, 
those who were between the ages of 18 and 23 at the 
time of the crime, are to be held prior to July 1, 2017.

LSA representatives were in Hancock’s office recently and 
received a pretty broad hint from staff that this legislation 
was in the offing.  The Senator’s office also seemed rela-
tively confident that the bill would be successful, both in 
passing both houses of the legislature and achieving the 
Governor’s signature.

In all other aspects SB 261 is identical to SB 260, including 
provisions that would exclude indi-
viduals from consideration for specif-
ic reasons or acts.  Like the original, 
provision of the new YOPH bill would 
apply to both those sentenced to life 
terms and long-term determinant 
sentences.  While the bill itself does 
not contain language as to how the 
hearings will be scheduled or deter-
mined, absent the provision to ac-
complish all initial considerations by 
July 1, 2017, it is fairly safe to assume 
the BPH will follow a similar path to 
that for the implementation of the 
original SB 260 schedule.

As originally introduced by Hancock 
in mid-February, the first SB 261 
would have made technical changes 
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ASSEMBLY BILLS

AB 293—greater punishment for threats by inmates 
or inmates’ family against prison or correctional 
staff.  Levine (D): Assembly Public Safety Commit-
tee; Oppose.

AB 487—nullifies advanced hearings (PTA, etc.) if 
victims are not notified.  Gonzales (D), Assembly 
Public Safety; no position as this policy currently in 
effect.

AB 512—Changes in good time credits to exempt 
certain inmates.  Stone (D); Assembly Public Safety 
Committee; Oppose 

AB 618—requires additional mental evaluation 
before release on parole. Maienschein (R); Assembly 
Public Safety Committee; likely oppose.

AB 672—expands eligibility for prisoners to partici-
pate in state ID programs. Jones-Sawyer (D); As-
sembly Public Safety Committee; Support

AB 920—allows registered crime victims more ac-
cess to information in a prisoner’s C-file prior to pa-
role hearings.  Gipson (D); Assembly Public Safety 
Committee; Oppose

SENATE BILLS

SB 6—exempts those convicted of killing a peace of-
ficer from medical parole or compassionate release.  
Galgiani (D);  SenatePublic Safety Committee; Op-
pose

SB 124—Limits use of solitary confinement and SHU 
time.  Leno (D) Senate Public Safety Committee; Sup-
port

SB 219—diverts some female prisoners to alternative 
custody programs and provides for inclusion in the 
Affordable Care Act.   Liu (D) Senate Public Safety 
Committee; Support.

SB 224—Enacts elderly parole standards as law rather 
than agreement with courts and modifies those 
standards somewhat to include more individuals.  Liu 
(D); Senate Public Safety Committee; Support

SB 261—extension of Youth Offender Parole consid-
eration to those between 18 and 23.  Hancock (D); 
Senate Public Safety Committee; Support

SB 343—use librarians and computers for literacy 
training in prisons. Hancock (D); Senate Public Safety 
Committee; Support

SB 498—requires inclusion of certain juvenile sta-
tistics in CDCR reports. Hancock (D); Senate Public 
Safety Committee; Support.

SB 517—release of those arrested on parole pending 
hearing, as determined by court.  Monning (D); Sen-
ate Public Safety Committee; Support.

CURRENT LEGISLATION

Politics- from pg. 38

A list of current legislation most impactful for lifers, as introduced so far in the 2015-2016 legislative session, with 
bill’s author, at what stage of consideration the bill currently rests and the likely position of LSA on each bill.

to the statutes governing CDCR’s establishment of community correctional facilities.   By introducing legislation at a 
calculated time, to garner a specific bill number in the session sequence, and then later revamping the bill (gut and 
amend) Hancock made it easy for those interested in youth offender matters to recognize and track the bill.  It was not 
until several weeks later that the Senator’s office performed the complete make-over of SB 261.

LSA has already indicated our support for this measure to Hancock’s office and we will be among those individuals 
and groups lobbying the legislature for passage.  While both the original SB 260 and the newly-minted SB 261 exclude 
LWOP inmates from the benefits of the legislation, we will continue to not only hope for, but work toward, similar 
extension of SB 9 coverage to those LWOP inmates whose crime was committed prior to the age of 23.
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OTHER PLACES, OTHER 
PRISONS

Just so you don’t think California’s is the only pris-
on system deep in a morass, here are a few snippets 
of prison news from other locations and lockups.

NEW YORK; The City of New York has been sued 
by the federal government to speed up the city’s ef-
forts to reform practices at the main holding jail, 
Riker’s Island, where the DOJ says there is a "deep-
seated culture of violence" aimed at young inmates. 
Imagine.

City Mayor de Blasio has ended a long standing 
policy of solitary confinement for 17 year old in-
mates and a spokesman for his office said "We 
are beginning to unwind the decades of neglect 
that have led to unacceptable levels of violence on 
Rikers Island."Federal officials, however, say the 
changes have not reached those prisoners over 18.  

Jail officials have reportedly been “deliberately in-
different to harm” especially to younger inmates.  
DOJ Assistant Attorney General for Civil Rights 
Vanita Gupta said problems seen at Rikers are not 
isolated to New York and have been found “in far 
too many places.”  

"Rikers is not alone," she said.

see pg. 42

NATIONAL CRIME RATE: Violent crime in the US 
dropped by 4.3% in 2013, the latest year for which figures 
are available.  The figures come from the FBI, which re-
ported that in the last decade the number of violent crimes 
fell by 15%.

Although the crime rate overall declined several states 
saw an increase in crime; California was not among those 
states.  The most dangerous states in the nation, according 
to some methods of reckoning, are (in ascending order) 

CALLING ALL ARTISTS AND COMICS !
CLN...IS RUNNING OUT OF 

ART AND FUNNIES!. 

we are reaching out 
to our readers!

- please send simple line drawings etc., as              
 reprinting does not do justice to 
         intricate detail 

- please let us know if you want artwork 
returned and send correct amount of stamps 

to cover
   - we do NOT guarantee  

     to publish- 

Send To LSA/CLN 
(address on FRONT PAGE)
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BPH - 

 ATTORNEY SURVEY- State or Private
Life Support Alliance is seeking information on the performance and reliability of Lifer attorneys in the lifer parole 
hearing process. Please fill out the form below in as much detail as possible, use extra sheets if needed. Please include 
your name, CDC number and date of hearing, as this will allow us to request and review actual transcripts; your 
name will be kept confidential if you desire. Details and facts are vital; simple yes or no answers are not probative. 

NAME*______________________________ CDC #*_____________ HEARING DATE*__________________

COMMISSIONER________________________________ Deputy Commissioner ________________________

GRANTED/DENIED(YRS)_____________________INITIAL/SUBSEQUENT_____________ 

EVER FOUND SUITABLE/WHEN____________________________

ATTORNEY__________________________________________STATE OR PRIVATE_______________________ 

HRG. LOCATION______________________ PRIVACY with ATTORNEY ______________________________

MEET BEFORE HRG?________________________HOW MANY TIMES?______________________________

TIME SPENT CONSULTING_____________________FAMILIAR WITH YOUR CASE? ___________________

___________________________________________________________________________________________

OBJECT TO MARSY’S LAW?____________ OBJECT TO PSYCH EVAL?_______________________________

LANGUAGE PROBLEMS?_____________ WAS ATTORNEY PREPARED?_____________________________

WOULD YOU HIRE OR RECOMMEND? _________________  FILE A COMPLAINT? ___________________

Please provide details regarding attorney’s performance, or lack of, including interaction with parole panel and/or 
any DAs present. Was attorney attentive during hearing, did s/he provide support/advice to you? Was s/he knowl-
edgeable re: your case and/or parole process?

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Mail to CLN/LSAPO Box 277, Rancho Cordova, CA. 95741. 
We appreciate your help in addressing these issues.
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Louisiana, Tennessee, Nevada, New Mexico and Alaska, 
coming out on top.

NEVADA: Despite assurances from the state’s chief health 
officer that prisoners in Nevada prisons ‘aren’t malnour-
ished,’ the state supreme court has ordered a report of what 
is actually in unnamed sack lunches and “chef ’s choice” 
dinners for inmates. 

Budgetary calculations show Nevada spends about $925 a 
year per inmate for food; however, US Department of Ag-
riculture figures estimate a ‘thrifty’ adult between 18 and 
50 years of age should probably spend about $2,250 per 
year to have a nutritionally adequate diet.  By law, Nevada 
prisons are to provide a ‘healthful diet’ for state prisoners.

NATIONWIDE EXECUTIONS DOWN: the Death Pen-
alty Information Center (DPIC) said in a recent report 
that the number of prison inmates being put to death fell 
to a 20-year low in 2014.  The number of people sentenced 
to death in 2014 was also at the lowest point in decades.

The 35 executions performed in 2014 nationwide was the 
lowest since 1994 and as of mid-December an additional 
72 persons had been sentenced to death, the lowest num-
ber of new sentences in 40 years. 
 
Amid controversy about the methods of execution DPIC 
Executive Director Richard Dieter, said evidence in recent 
years suggests "the death penalty is becoming irrelevant 
as a criminal justice tool."  Amnesty International reports 
the United States ranks fifth in the world in the number of 
executions last year.

NO PAROLE: 22 States have no parole possibility if con-
victed for 1st degree murder.  Among them Alabama, Col-
orado, Florida, Iowa, Louisiana, Massachusetts, Michigan, 
Nebraska, Missouri, No. Carolina with Indiana impos-
ing a mandatory 40-60 years for a 1st or 2nd degree. And 
Pennsylvania? No parole for 1st or 2nd degree. Not too 
comforting to remember that is where our current Secre-
tary CDCR, Jeffrey Beard hails and spent 9 years as head 
honcho there.

Among the 
nearly 200 let-
ters we receive 
each month 
there are usual-
ly one or two—
three or four—
or more—that 
request a free 
‘sample’ copy of 

California Lifer Newsletter.  As much as 
we’d like to fulfill the requests of prison-
ers, sorry, it just isn’t possible.

LSA, the publisher of CLN, is a donation-
driven, all volunteer force.  We run a on 
a shoe string shorter than the one on 
a baby’s sneaker.  Every issue of CLN 
costs us on average $2,500 to produce 
and mail.  In addition to printing copies to 

send to our subscribers we print a FEW 
extra, which we sparingly hand out to new 
officials we meet, makers and shakers 
we want to educate and a couple for our 
files, to remind ourselves of what we did.

If we have any extras (a rare event) we 
can provide them, at a cost of $6 each.  
Only a one time basis.  But—we can’t 
provide a ‘sample’ for free.  Because we 
want as many lifers as possible to have 
access to the information in CLN we send 
2 copies of each issue to the library at 
every prison in the state. If your institu-
tion’s library doesn’t have it, isn’t getting 
it or can’t find it, let us know.  Better yet, 
have the librarian contact us and we’ll fig-
ure out what’s going amiss.

That’s what isn’t free.  

WHAT’S FREE—AND WHAT ISN’T
LSA

Other Prisons from pg. 40
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LSA

... almost everything else is, for lifers.

Lifer-Line, our monthly newsletter, is 
free, via email either to a friend or fam-
ily members who will mail it to you, or via 
our volunteer mail tree.  Let us know if 
you’d like to be on the list and if your fam-
ily/friend emails us and asks to be added 
to our monthly email batch, that’s all it 
takes.  And when (and we said when, not 
if) you come home, you 
can avail yourself of our 
monthly free-via-email-
newsletter for paroled lif-
ers, After*Life.

Also free is as much in-
formation and answers as 
we can possibly give you.  
But there’s a catch—our 
staff is small (you don’t 
even need both hands to 
count us) and there are 
35,000 lifers.  Quite a staff-
to-constituent ratio.  So 
when you do write us with 
questions or requests:

1. Be patient—we’re typ-
ing as fast as we can

2. Send a stamp, if you can, SASE are 
less helpful

3. Include your address in the body of 
the letter, in case the envelope gets 
lost

4. Cut to the chase—we don’t need 
idle conversation, details of your long-
ago crime or inquiries into our health.  
Nice, but we aren’t here to chat.  What 
is it you need to know/how can we help 
you?

5. Please don’t send us your tran-
script—we can get those via email and 

save (several) trees.  But your CRA—
that we’ll take, make copies and return 
to you if it’s the only copy you have.

6. Details, details, details.  If you want 
help with an issue, send us all the 
info the first time, names, dates, what 
happened, why and what needs to be 
done.  Don’t be vague or coy—you 
won’t offend us, scare us or surprise 
us. 

7. Don’t send letters 
marked “legal mail.”  We 
aren’t attorneys and are 
not authorized to use 
that designation.  Don’t 
get us in trouble with 
CDCR—we fight those 
guys enough as it is.

8. When you fill out a 
survey, remember to 
provide names—of at-
torneys, commissioners, 
psychs.  We can’t impact 
the performance of any-
one if we don’t know who 
they are

9. Don’t get your knickers 
in a twist.  If we read your transcript and 
write you a report that says something 
you don’t like---relax.  We’re just telling 
you how it looks from a viewpoint oth-
er than your own, and something that 
might help you understand the parole 
process.  We’re on your side, even if 
the truth hurts.

10. We don’t buy stamps, provide pen 
pals, do genealogical research (seri-
ously?), or send your letters to other 
prisoners. Don’t ask, please.
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LSA  News

Back row; Mariano Munoz, Dave Sloane, Eugene Day
Front row; William Rucker, Willie Redmond, Daniel Silver, John Dannenberg

Executive Officer Jennifer Shaffer (Board of Parole)
 introduces Mr. Robert Barton, Inspector General (OIG) 

February 28th

LSA Seminar 
    ‘Doing Life
       as a Family’
held in Sacramento 

LSA was lucky (& honored) to have 
California Inspector General, Robert Barton 
as well as Executive Officer, Jennifer Shaffer, 
Board of Parole Hearings as speakers.

DOING LIFE AS A FAMILY Program consists 
of valuable information for families and sup-
porters of Lifers such as the parole process 
and what the Board is looking for, the type 
questions they ask, how a Lifer can prepare 
for their parole hearing, attorney list, book 
list, transitional housing, how your outside 
support can help and when to stay out of 
the way.

TIMELIST
Open House
March 2015
Union City

Andre (Yusef) Wiley and Michael (Taahir) 
Prather (earlier photo with LSA)

Executive Director Andre Wiley
and father Sampson Wiley, Regional Manager 

of Community Resources, So. Calif

G. Brown (LSA) attended the Timelist 
Open House and met up with former 

Lifer Robert (Cowboy) Johnson

Inspector General, Robert Barton 
discussing the role of OIG

LSA founders with Robert Barton

April
SIFC-IFC 
Workshop 
Gold River

Statewide Inmate-
Family Council 

workshop was held at 
LSA/CLN office
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Vanessa Sloane LSA, 
Glenn Bailey, Gail 
Brown LSA, & Andrew 
Young

 Kulima  &  Vanessa Sloane 

 Lifer Attorney Marc Norton and his 
successful client Andrew Young 

(See pg. 1 of this issue)

James Alexander, Andrew Young 
 (New York,Tyrone Turner, (Doughboy)
 and Mr. Wright CDCR

Kevin Brown, Phong Dang, Billy Mayberry

Dave Sloane, Richard Soto,Gary Eccher, Phong Dang, Billy Mayberry

April 10th
 Found LSA at Shoreline Harbor Park, 
Oakland where former Lifer Glenn 
Bailey held his 2nd Annual BBQ. 
 In attendance were newly released 
Andrew Young (3.26.15 SOL), and 
Kulima out 4 days after 45 years 
inside (CMC).

Kudos to Glenn for 
sponsoring...there were 
about 30 others in 
a t t e nd an c e . . . g o o d 
ribs..chicken...potato 
salad and a great re-
union full of stories. 
We all enjoyed and 
hope you can make the 
next one!

March 28th

LSA Seminar 
‘Doing Life 

as a Family’ 

Yorba Linda. CA

Lifer Attorney Marc Norton, Glenn 
Bailey,  Tip Toe & Burn Burn

Freedom tastes 
good! (& the BBQ 
wasn’t bad either!)

Valuable information given to families 
and friends of Lifers... and delivered by 

the experts.... 
Former Lifers that are now out.

Parole agents in attendance to help 
families understand the requirements, 
restrictions and their own involvement.
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MARC ERIC NORTON 
ATTORNEY AT LAW 

 
BOLD  -  AGGRESSIVE  -  COMPETENT  

LEGAL REPRESENTATION 
 

Representing Term-to-Life Clients at Parole Suitability Hearings Since 2006 
 

Practice Exclusively Limited to Parole Hearing and Related Matters; Including Petitions for 
Writs of Habeas Corpus on Board Denials and/or Governor Reversals of Parole Grants, and SB 260 

 
~~~~ 

 
 “Marc fought for me like I paid him a half million dollars!”  Edwin “Chief” Whitespeare, CMF (R.I.P) 

 
“The Board's psychologist rated me as MODERATE/HIGH for violent recidivism. Marc tore that report apart piece-by-piece 

 and got me a parole date. Marc is the best lawyer I have ever seen.” Glenn Bailey, B47535 
 

“ I'm in prison for a murder I DID NOT COMMIT! Marc made sure the Board followed the law and got me a parole date 
even with 4 of the victim's family at the hearing trying to keep me locked up.” T. Bennett, D-72735 

 

I have successfully argued  GRANTS of PAROLE for “Lifers” and have won many cases in the courts 

~~~~ 

PO Box 162   Zamora  CA  95698 
phone: 530.669.7999  -- collect calls accepted  (please be patient) 

 email: marc@marcnortonlaw.com 
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MICHAEL EVAN BECKMAN 
Practicing Law since 1982  California State Bar Number 105412 

HIGH QUALITY  LOW COST  EXPERIENCED 
LEGAL REPRESENTATION 

 
Specializing in/Practice Limited to Representing Life Term Inmates in: 

 
 Parole Suitability Hearings and 

Pre-Hearing Consultations 
 
 Rescission/En Banc Hearings 

 
 Elder (60/25), Medical, and  

3-Striker Parole Hearings 

 Habeas Corpus Petitions from 
Parole Denials/Governor Reversals 

 
 Youthful Offender Parole Hearings 

 
 Petitions for Juvenile LWOP And  

Prop 47 Resentencing 
 

Since 1/2010 Over 52% Parole Hearing Grant Rate and 125+ Clients Released. 
 

“YOU’RE THE FIRST LAWYER WHO EVER FOUGHT FOR ME” - client, CMC-E 
 

1732 Aviation Blvd. PMB 326,Redondo Beach,  CA  90278 
(310) 394-3138  fax (310) 451-3203 

www.calparolelawyer.com 
(collect calls accepted) 


