
 Volume 12  Number 2 CLN #68 March/April  2016

CALIFORNIA   LIFER   NEWSLETT E R
Table of Contents

Court Cases..............  1- 22
Editorial ...................  4
BPH News ...............   23 - 29
Commissioners  ......   24, 25
Summary 
Politics ......................  29 - 32
CDCR ......................   32 - 35
LSA............................  36, 37

CALIFORNIA LIFER NEWSLETTER

PO BOX 277
RANCHO CORDOVA, CA 95741
Contact LSA @ (916) 402-3750
lifesupportalliance@gmail.com

COURT CASES (in order)
  Reviewed in this Issue:

Gilman v. Brown
 In re Michael Martin
 Dennis Jewell v. Superior Ct.
 In re Jesus Lopez
 In re Anthony Cook, Jr.

    Villery v. CDCR                            
    P. v. Elizabeth Lozano
    P. v. Alex Navarro 

 Prop. 36 Cases

    P. v. Superior Ct. (Rangel)           
    People v. Adrian Johnson
    People v. Donald Garner
    People v. Edgar Arevalo
    People v. Timothy Santos

State and Federal 
Court Cases
by John E. Dannenberg

See Martin pg. 2
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noted in these decisions is not legal advice.

 
SUPERIOR COURT ORDER 
VACATING GOVERNOR’S
 REVERSAL OF PAROLE 
GRANT IS REVERSED 

ON APPEAL

In re Michael Martin
CA4(2); E062292 

April 12, 2016

   Based on a crime spree during the 
summer of 1977,  Michael Martin was 
convicted in 1978 of first degree mur-
der, robbery, and attempted second 
degree murder, with findings that he 
was armed with a firearm as to all 
counts and that he used a firearm in 
four of the counts.  Martin was sen-
tenced to 12-life.

   In December 2012, the Board found 
Martin suitable for parole based on 
his age (then 53), remorse and accep-
tance of responsibility, positive staff 
reports, cognitive limitations, lack of 
institutional misconduct for the past 
13 years, recent self-help program-
ming, and realistic parole plans.

   The Governor reversed the Board’s 
decision.  The Governor found that 
Martin had “participated in very few 
self-help programs in nearly 36 years 
of incarceration and has not complet-
ed any substance abuse classes since 
2009,” even though Martin conceded 
that his “drug addiction fueled his vio-
lent criminal behavior.”  The Governor 
also found that Martin continued to 
minimize the severity of his crimes 
and did not sufficiently “accept or 
even appreciate” his actions.

   Martin filed a petition for writ 
of habeas corpus in the Riverside 
County Superior Court challenging 
the Governor’s reversal.  The supe-
rior court granted the petition and 

GILMAN V. BROWN 
NINTH CIRCUIT 
STATUS REPORT

Gilman v. Brown
USDC (N.D. Cal.) 

Case No. 05- 00830-LKK-CKD
[Ninth Circuit Court of Appeal 

Case Nos. 14-15613, 14-15680]
July 22, 2014

September 22, 2014

   On April 6, 2016, the attorneys for 
the Gilman class filed a petition for 
rehearing en banc in the Ninth Cir-
cuit – the next available appellate 
remedy from the unfavorable order 
issued in February, that reversed the 
District Court.  On April 11, 2016, 
the Court ordered the State to file a 
response to this motion.  Rehearing 
en banc would involve renewed liti-
gation of the case before a panel of 
11 Ninth Circuit judges, if they vote 
to rehear the case.  If this petition is 
denied, the next possible remedy is 
a petition for certiorari to the United 
States Supreme Court.  
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
is a collection of informational 
and opinion articles on issues 
of interest and use to California 
inmates serving indeterminate 
prison terms (lifers) and their 
families.  

CLN is published by Life 
Support Alliance Education 
Fund (LSAEF), a non-profit, 
tax-exempt organization located 
in Sacramento, California.  We 
are not attorneys and nothing in 
CLN is offered as or should be 
construed as legal advice.

All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our 
own research and information 
supplied by our readers and 
associates.  CLN and LSAEF 
are non-political but not non-
partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them in 
their fight for release through fair 
parole hearings and to improve 
their conditions of commitment.

We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers
*****

reinstated the Board’s grant of pa-
role.  The Governor appealed.  The 
Appellate Court granted the Gover-
nor’s motion for a writ of superse-
deas, which stayed enforcement of 
the writ below.

   After reviewing Martin’s numer-
ous crimes in his crime spree, the 
Court recounted Martin’s history 
with substance abuse – an issue 
with the Governor.

Martin began using alcohol at age 
13 and drank whiskey daily by age 
15.  He started using marijuana at 
the age of 10 or 11 and used it daily 
by age 13.  He began using cocaine 
and heroin at age 15.  Before his 
crime spree, he stated he had been 
using marijuana and phencyclidine 
(PCP) daily.  Martin admitted that 
he was addicted to PCP and was 
high on PCP during his crimes.  He 
told the Board he would not have 
made the same choices if he had 
not been using PCP.  He admitted 
he committed many of the robber-
ies to obtain money to buy more 
drugs.

Martin continued to use marijuana 
in prison.  He received three rule 
violation reports for possession of 
marijuana; the last report was in 
1993.  In 2000, he received a rule 
violation report after refusing to 
submit to a urinalysis test when 
marijuana was found in his cell.  (He 
claimed the marijuana belonged to 
his cellmate.)  Martin first told the 
Board he last used drugs in the “[e]
arly part of the ‘80s,” but later stat-
ed he had last used drugs in 1993.

The record does not indicate that 
Martin participated in any sub-
stance abuse programs in prison 
from 1979 through 1990.  In 1991, 
he completed two 120-hour sub-
stance abuse programs.  No par-
ticipation was shown from 1992 
through 1994.  In November 1995, 
he participated in a 20-hour pro-
gram.  Almost a year later, he began 
attending Narcotics Anonymous 
(NA) meetings.  He attended four 
out of five meetings in the fourth 
quarter of 1996 and three out of 
five meetings in the first quarter of 
1997.  He then did not participate 
in any substance abuse programs 
until 2006, when he attended one 

Alcoholics Anonymous (AA) meet-
ing and one NA meeting.  In 2007 
and 2008, he attended one AA 
meeting and one NA meeting each 
year.  In 2009, he attended sever-
al AA and NA meetings and then 
stopped participating until 2012.  
He attended one AA meeting in 
July 2012, one AA meeting and one 
NA meeting in September 2012, 
and one AA meeting in October 
2012. Martin told the Board that 
NA classes were no longer offered 
at the prison, but he did participate 
in “yard groups” with former NA at-
tendees and attended weekly AA 
meetings.  Martin denied that he 
had a problem with drugs.

   The Court also summarized the un-
favorable findings from Martin’s 2010 
Comprehensive Risk Assessment pre-
pared for the Board, particularly as 
they related to substance abuse.

Dr. Becker stated his opinion that 
Martin “appeared to have gained 
some accurate insight into his be-
haviors that led to his life crime(s),” 
but his “insight remain[ed] limit-
ed.”  Dr. Becker diagnosed Martin 
with polysubstance dependence in 
a controlled environment and with 
antisocial personality disorder, 
which is characterized by “a pat-
tern of disregard for, and violation 
of the rights of others, beginning 
in adolescence and continuing into 
adulthood.”  Although Martin’s be-
haviors had improved in the last 15 
years, he had limited insight into 
the effect of his personality disor-
der on his thoughts and behaviors.  
Dr. Becker found Martin’s remorse 
and insight into his crimes “devel-
oping but incomplete.”  Dr. Becker 
agreed with Martin’s assessment 
that his drug addiction, desire to 
obtain money to buy drugs, lack of 
morals and care for life, and being 
easily influenced by his crime part-
ners were contributing factors to 
his crimes.  Dr. Becker opined that 
Martin had a “moderate level of in-
sight.”

Dr. Becker assessed Martin’s score 
for violent recidivism as being in 
the moderate range and his score 
for general risk of recidivism as 
being in the moderate/high range 
because of his pattern of antisocial 
behavior and his diagnosis of anti-
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social personality disorder.  In addi-
tion, Martin’s “sporadic” participa-
tion in alcohol and substance abuse 
programs and his underestimation 
of the severity of his past substance 
abuse and risk for relapse elevated 
Martin’s risk of dangerous behavior 
and violent recidivism.  Dr. Becker 
viewed Martin’s risk of relapse as 
high unless Martin made a com-
mitment to participate in AA or NA 
or similar programs in the commu-
nity.  ....

Dr. Becker’s report stated that Mar-
tin had used marijuana laced with 
PCP before and during the commis-
sion of his crimes, and “had severe 
substance abuse/dependency in 
the community, which affected all 
areas of his life and significantly 
contributed to his behaviors lead-
ing up to his life crime(s).”  Martin 
stated he did not have a problem 
with drugs and had not used drugs 
for nearly 30 years; however, his file 
indicated he had not used drugs for 
about 10 years, and his abstinence 
had “occurred in a highly struc-
tured environment.”  Dr. Becker 
noted that Martin’s “participation 
in AA/NA has been sporadic by his 
own admission.  He appears to un-
derestimate the severity of his past 
substance use and his risk for re-
lapse once released.”

Dr. Becker stated in his report that 
Martin’s “use of drugs appears to 
have been a major motivation for 
his participation in his life crime 
and likely impaired his judgment.  
Although he reportedly has been 
sober for the past ten years, he ap-

pears to underestimate his relapse 
potential.  Unless he makes a com-
mitment to actively participate in 
AA/NA or similar programs in the 
community, his risk for relapse is 
viewed as high.”

   The Court noted that their re-
view, on appeal, was restricted 
to looking to see if there was 
“some evidence” in the record 
that 

establishes that something in the 
prisoner’s pre- or postincarcera-
tion history, or his or her current 
demeanor and mental state, indi-
cates that the implications regard-
ing the prisoner’s dangerousness 
that derive from his or her commis-
sion of the commitment offense re-
main probative of the statutory de-
termination of a continuing threat 
to public safety.”  (In re Lawrence 
(2008) 44 Cal.4th 1181, 1214.)

   The Governor’s reversal decision re-
ferred to specific facts in the record.

The Governor found that Martin 
continued to minimize the severity 
of his crimes and did not sufficient-
ly “accept or even appreciate” his 
actions.  The Governor pointed out 
that even though Martin had fired 
his gun at several robbery victims 
and had nearly killed Frazer, Mar-
tin claimed at the Board hearing 
that he “‘just shot the gun . . .  to 
scare somebody’ and ‘didn’t know 
that it actually hit somebody’ until 
after his arrest.  He indicated that 
they never intended to hurt or kill 
anyone in the course of the robber-
ies.  He stated that he left before 
Mr. Benard murdered Officer Sam 
and didn’t know that Officer Sam 
would be harmed.”  The Governor 
found that Martin’s statements 
“strain[ed] credulity” and “lack[ed] 
all credibility.”  The Governor con-
cluded, “Until Mr. Martin can come 
to terms with his actions, and bet-
ter explain what led him to become 
so violent and indifferent to human 
life, I am not prepared to release 
him.”

   In this record, the Court found that 
the Governor had pointed to evi-
dence from which he could, and did, 
draw his decision.

Martin cont. pg 5

Dr. Becker’s report alone provides 
evidence to support the Gover-
nor’s determination.  Dr. Becker 
described Martin’s insight and self 
assessment as “developing but in-
complete.”  While his insight was 
improving, it “remain[ed] limited.”  
Dr. Becker also concluded that 
Martin’s “level of remorse and in-
sight into his life crime(s)” was sim-
ilarly “developing but incomplete” 
although his remorse and insight 
were increasing.  The report stated 
that Martin appeared not to un-
derstand that his crimes “reflected 
features of his Antisocial Personal-
ity Disorder,” and “it appears that 
he may still be minimizing some of 
his behaviors during the commis-
sion of these crimes.”

In addition, Martin’s own state-
ments about his offenses and the 
Governor’s assessment of the cred-
ibility of those statements provide 
further support for the Governor’s 
determination.  In describing the 
Sam incident to the Board, Martin 
stated that he did not think vio-
lence was going to happen because 
he and Benard “had never killed 
nobody or shot nobody that [he] 
had knowledge of,” but that he had 
just shot the gun to scare people.  
When one of the commissioners 
pointed out that Martin had fired 
a shot that hit the headrest of a 
car a person was sitting in, Martin 
stated he did not know he had hit 
anyone until later.  Martin likewise 
stated he did not know that Benard 
had shot Fullwood in the face only 
hours before the Sam incident. 

   In addition, the Court cited to many 
witness statements at trial that impli-
cated Martin’s detailed carnal knowl-
edge and recollection of the numer-
ous shootings involved.  From this, 
the Court found that

The Governor was free to make 
his own credibility determinations, 
and we defer to those determina-
tions.  (In re Shaputis, supra, 53 
Cal.4th at p. 214.)  In light of the 
whole record, we conclude that 
much more than a modicum of 
evidence supports the Governor’s 
determination that Martin would 
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EDITORIAL

YES, YES WE KNOW
Every month sees about 200 letters, plus or minus, hit the LSA/CLN offices.  Lately, it’s been on the 
plus side, with The Amends Project producing considerable correspondence.  Our staff triages the 
letters, sorting out what needs to be dealt with ASAP, what we can respond to with printed handouts, 
what needs research (those take a while to answer) and what are, really, superfluous.  Those are last 
in line for an answer.

So to those of you who are writing to us, sending us fliers, handouts, pamphlets about various ballot 
measures and initiatives, telling us we need to take a stand, help gather signatures to get those initia-
tives on the ballot, to door-to-door to get the word out, post on our website or Facebook page---we 
have only one thing to say.  Please stop.

Yes, we know about Chose1; Second Chance Initiative; efforts to change the felony murder law; try-
ing to restore lifer family visits; Gov. Brown’s initiative on sentence reform and on and on.  We know 
how to contact all these programs and proposals.  We support most of them, have been working on 
many of them for many years and continue to do so.

But—we’re a non-profit, non-partisan organization, run by a scant handful of volunteers.  We have 
neither the time, resources nor personnel to become involved in campaigns to get out the vote, take 
a political stand (which, as a non-partisan organization we cannot officially do) or concentrate our 
time on voters and ballots.  There are about 35,000 lifers in California prisons, facing unfounded RVRs 
for prescribed meds, trying to get ready for parole hearings, figuring out what insight is and how to 
articulate that, among basic survival issues.  We’re trying our best to help with those hard, day-to-
day projects; the esoterica of getting out the vote and gathering signatures, while important and 
necessary, we will have to cede to someone else.

So please, don’t send us any more ‘informative pamphlets’ about various issues involving prison re-
form—we’re keeping up on all of it—we can’t help but be ‘in the loop.’ But that doesn’t mean we’re 
running the loop, want to or plan to.  Please direct your pleas to start signature campaigns, petitions 
and similar projects to your family and friends—get them to register to vote, become involved and 
become a part of the solution.  

We’re ready to continue what we do best, working for lifers with one foot inside the system and one 
foot on the outside.  We know the politics, the players and the playing field, but we aren’t the score 
keepers or team managers.  We’ll provide the information, but someone else needs to provide the 
foot soldiers in the political arena.
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pose a current danger to the public 
if released in light of his minimiza-
tion of and lack of insight into his 
commitment offenses.  (Ibid.)

   The Court next evaluated the record 
for evidence to support the Gover-
nor’s reversal reason based on failure 
to participate in self-help programs.

The Governor found that Martin 
had “participated in very few self-
help programs in nearly 36 years 
of incarceration, and has not com-
pleted any substance abuse classes 
since 2009,” even though Martin 
conceded that his “drug addiction 
fueled his violent criminal behav-
ior.”  The Governor found that lack 
of participation “concerning” be-
cause Martin acknowledged that 
his drug addiction fueled his crimi-
nal behavior.

In In re Honesto (2005) 130 Cal.
App.4th 81, the court upheld a 
decision to deny parole based on 
a finding that the defendant “had 

not participated in adequate pro-
grams in prison to reform himself.”  
(Id. at p. 97.)  Although the defen-
dant had earlier attended AA and 
NA meetings, he had not done so 
for more than three years before 
the parole hearing.  The court 
noted that because the defendant 
“blamed his offense on his alco-
hol abuse and yet had continued 
to abuse alcohol even while he 
was in jail pending trial, the Board 
had good reason to be concerned 
about [the defendant’s] termina-
tion of his participation in any al-
cohol abuse treatment program.  
His failure to continue to pursue 
alcohol abuse treatment tended 
to indicate that he could not be 
counted upon to maintain his so-
briety upon his release.”  (Ibid.)

 Despite Martin’s concession 
that his drug use led to his criminal 
acts, the record before this court 
shows that for approximately 29 
of his 36 years of incarceration, he 
had not participated in any sub-
stance or alcohol abuse programs, 
and his attendance at NA and AA 
meetings had been sporadic even 
in the years before the Board hear-

Martin from pg 3
ing.  As of his hearing in 2012, Mar-
tin had not completed all 12 steps 
of an AA or NA program, and he 
had no official AA or NA sponsor.  
Additionally, Dr. Becker stated his 
opinion that Martin “appear[ed] to 
underestimate the severity of his 
past substance abuse and his risk 
for relapse once released.”  As in 
People v. Honesto, supra, 130 Cal.
App.4th 81, evidence in this record 
amply supports the Governor’s 
finding that Martin is unsuitable 
for parole in that he poses a risk of 
danger to the community because 
he has failed to fully participate 
and complete programs that would 
address his substance abuse prob-
lems.

   Having searched the record for 
“some evidence” to support the 
Governor’s reasons for reversal, and 
found an abundance, the Court re-
versed the Superior Court’s ruling, 
which had the effect of reinstating the 
Governor’s reversal.
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WRIT OF MANDATE
 ISSUES ORDERING 

SUPERIOR COURT TO 
RECALL LIFER’S SENTENCE 

AND RELEASE HIM

Dennis Jewell v. Superior Court
CA4(2); E065047 

April 14, 2016

   Dennis Jewell, a lifer with diagnosed 
terminal liver and lung cancer, filed an 
original petition for writ of mandate 
seeking compassionate release per PC 
§ 1170(e)(2)(B).  It was the third time 
that the matter has been before the 
Court of Appeal.  That court now re-
versed the trial court’s denial of relief 
below and directed Jewell’s release.

   In 1987 Jewell was convicted of five 
counts of second degree murder aris-
ing out of a fatal collision in which five 
members of a family, including four 
children under 12 years of age, were 
killed.  Jewell was highly intoxicated 
at the time.  He was sentenced to 77 
years to life in prison.  

   The Court of Appeal summarized the 
prior proceedings in Jewell’s quest for 
release, the pleadings from which 
were granted judicial notice in this ac-
tion.

In April 2013, the Board of Parole 
Hearings (Board) approved a re-
quest for consideration of sen-
tence recall and compassionate 
release, concluding that Jewell was 
terminally ill with a less-than-six 
month life expectancy, and that the 
proposed conditions for his release 
would not pose a threat to public 
safety. 
 
The trial court, however, rejected 
Jewell’s request for two reasons.  
First, it found that it had insufficient 
data to make a finding that Jewell 
would in fact die within six months.  
It also felt that it could not make a 
finding that petitioner would not 
pose a risk to public safety, in part 
because his plans had recently 
changed and the availability of al-
cohol to Jewell was unclear.  

Jewell appealed, and in 
Jewell I, supra, E059455, 
we held that the superior 
court’s power with respect 
to the medical issues was 
limited to finding whether 
the Board’s determination 
that the inmate had a life 
expectancy of less than six 
months was supported by 
the reasonable clinical judg-
ment of a Department of 
Corrections and Rehabilita-
tion physician.  We also con-
cluded that this condition 
was satisfied.  However, we agreed 
with the trial court that Jewell’s 
change of plans supported denial.

Jewell then presented additional 
evidence concerning his plans to 
the Board.  His friend, a Ms. Hud-
son, provided a declaration indicat-
ing that she was a long-term friend 
of petitioner’s and that she was 
prepared to care for Jewell until 
his condition called for admittance 
to a Veteran’s Administration (VA) 
facility or hospice.  She had made 
preliminary inquiries at the local 
VA hospital and was personally ex-
perienced in providing end-of-life 
care; she was also a certified nurs-
ing assistant. 
 
Ms. Hudson stated that she had 
spent the past six and a half years 
working as a resident assistant at 
a halfway house for women with 
substance abuse issues.  She does 
not drink alcohol and does not, 
and will not, keep alcohol in her 
home.  She does not have a car and 
plans to assist Jewell in using public 
transportation.  

Corrections officials also noted that 
Jewell was by then 61 years old 
with no significant disciplinary his-
tory considering the length of time 
he had spent in prison.  He suffered 
increasing fatigue and shortness of 
breath and was able to walk only 
short distances.  

Once again the Board determined 
to recommend compassionate re-
lease for Jewell.  Once again the 
trial court denied the request.  It 
noted that it was possible that de-
fendant might be able to drive a 
vehicle, and while it acknowledged 
that it could not find a “probabili-
ty” that Jewell would be dangerous 

if released, it concluded that “the 
possibility that he could get out 
and get behind the wheel of a car, 
to me, means he is still a threat.”  “I 
am not willing to let this man out 
if there’s the slightest chance that 
he [would] get behind the wheel of 
a car and hurt another living soul.”

Jewell appealed again, and in Jew-
ell II, supra, E062185 we held that 
the trial court applied an incorrect 
standard.  We found that the prop-
er criterion was whether it was 
probable that the inmate’s release 
would create a risk of danger to the 
public, or whether there was some 
probability of danger.  In imposing a 
“reasonableness” element, we fol-
lowed Martinez v. Board of Parole 
Hearings (2010) 183 Cal.App.4th 
578, 590-592 (Martinez) in finding 
that the twin purposes of section 
1170, subdivision (e), were to pro-
vide relief to dying prisoners and 
to save the state prisons money 
by shifting the end-of-life care ex-
penses to other agencies (possibly 
at lesser expense).  We agreed with 
the concurring and dissenting opin-
ion of Justice Sims in Martinez that 
no one could ever find that there 
was zero chance that a convicted 
felon would not commit another 
crime if released, but that such an 
interpretation of the statute would 
mean that no inmate would ever 
qualify for release, thus frustrating 
the cost-savings intent of the Legis-
lature.  (Martinez, supra, at p. 599 
(see conc. & dis. opn. of Sims, J.)

Hence, we reversed the trial court’s 
second denial, and remanded, di-
recting the trial court to consider 
whether it was probable the con-
ditions of defendant’s release and 
treatment would pose a risk to 
public safety.
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In the proceedings now under re-
view, the People presented a copy 
of a letter written by Jewell to his 
trial attorney in 1997, in which he 
raised various complaints about 
the representation he had re-
ceived, made some not very thinly 
veiled threats concerning counsel’s 
professional status, and overall 
presented himself as a vindictive, 
self-righteous, unpleasant person.  
The People also filed a letter from 
Jewell’s brother withdrawing any 
support and describing Jewell as 
manipulative and ungrateful.  The 
trial court also reviewed petition-
er’s regular parole hearing held on 
September 15, 2015, during which 
petitioner, according to one of the 
commissioners, exhibited “hostil-
ity” when disputing a disciplinary 
report filed by one of his nurses.

Once again the trial court denied 
the request for compassionate re-
call.  Relying again on the parole 
hearing, it noted that defendant 
had described a chaotic and even 
improbable childhood and upbring-
ing.  It also noted that defendant 
had said that he drank because he 
was depressed, and reasoned that 
if released, defendant would no 
doubt again be depressed due to 
his medical condition.  The court 
expressed concern that Jewell’s re-
lease would not be supervised as 
would a normal parole release, and 
that nothing would prevent him 
from leaving Ms. Hudson’s care.  
Accordingly, it concluded that Jew-
ell represented an unreasonable 
risk.

Jewell has both appealed and 
sought review by petition for writ 
of mandate on grounds of exigen-
cy.

   Next, the Court reviewed what ve-
hicle (habeas or mandate) was appro-
priate for the relief sought here.

The People argue that extraor-
dinary writ relief is not justified 
where a party has the available 
remedy of appeal.  Of course this is 
the usual rule.  (Phelan v. Superior 
Court (1950) 35 Cal.2d 363, 366.)  
It is up to the petitioner seeking 
extraordinary relief to show that 
the remedy of appeal is not ad-

equate.  (Interinsurance Exchange 
of the Automobile Club v. Superior 
Court (2007) 148 Cal.App.4th 1218, 
1225.)

   The Court was mindful of the fact 
that Jewell’s claim of being within 6 
months of death was belied by the 
fact that he had been fighting for 
court relief for over three years.

In this case, although Jewell has 
obviously repeatedly disproved the 
dire predictions of his imminent 
demise, there is no dispute in the 
record that he is terminally ill with 
lung and liver cancer and that his 
health is deteriorating.

   Next, the Court dealt with the legal 
standard in such a case.

... the People re-argue the question 
of whether section 1170, subdivi-
sion (e), should be read to include 
a “reasonableness” or “probabil-
ity” requirement with respect to 
the risk of danger.  They cite Mar-
tinez, supra, 183 Cal.App.4th at p. 
593, fn. 6, which refused to do so 
in the context of “medical parole” 
under section 3550.  The simple 
answer to this argument is that in 
the second appeal, we determined 
that section 1170, subdivision (e), 
is subject to a “reasonableness” or 
“probability” condition.  This de-
termination on a question of law is 
now “law of the case,” and absent 
any compelling reason, we should 
not, and do not, depart from it.  
(Tally v. Ganahl (1907) 151 Cal. 
418, 421; Water Replenishment 
Dist. of Southern California v. City 
of Cerritos (2012) 202 Cal.App.4th 
1063, 1070-1071.)

   That led to the critical question of 
what burden of proof applies here.

We now turn to the critical issue—
whether the trial court’s finding of 
“probability” or “reasonable pos-
sibility” may be sustained.  We 
hold that it cannot—that the trial 
court’s decision remains improp-
erly speculative.

It is necessary, however, to con-
sider an issue which we avoided in 
the previous opinion—under what 
standard do we review the trial 
court’s decision?  

In Martinez, supra, 183 Cal.
App.4th 578 the Board had denied 
an inmate’s request to be recom-
mended for medical parole, and 
the Martinez court held that such 
a denial should be judicially evalu-
ated under the highly deferential 
“‘some evidence’” standard ap-
plicable to traditional parole de-
cisions.  (Id. at p. 593; see In re 
Lawrence (2008) 44 Cal.4th 1181, 
1191.)  Applied here, that would 
clearly lead to Jewell’s success, 
because there is more than “some 
evidence” that his release would 
not pose a risk.  But on the other 
hand, subdivision (e)(1) of section 
1170 does not entrust the final de-
cision to the Board, which can only 
“recommend” recall; subdivision 
(e)(2) gives the court “discretion” 
to recall if the factual requirements 
are met—although because the 
Legislature has established clear 
eligibility criteria, this discretion 
has been described as “not unfet-
tered.”  (People v. Loper (2015) 60 
Cal.4th 1155, 1161 at fn. 3.)

Accordingly, we believe that we 
should review for abuse of discre-
tion, but being mindful that an 
abuse of discretion exists when the 
necessary factual findings are un-
supported by substantial evidence 
(Ayala v. Antelope Valley Newspa-
pers, Inc. (2014) 59 Cal.4th 522, 
530), we examine the matter in 
that light.

   The Court found that the facts in 
Jewell’s case as to future dangerous-
ness were much less severe than in 
the Martinez case.

Jewell clearly was an habitual abus-
er of alcohol and other substances 
at the time of the killings.  Howev-
er, he has no record of subsequent 
substance abuse while incarcer-
ated and has participated in Alco-
holics Anonymous for many years.  
The psychological report prepared 
for his regular parole hearing found 
him to be a “low risk” of violence.
  
In August 2014, a memorandum 
from the Department of Correc-
tions and Rehabilitation described 
Jewell as “easily fatigued” and re-
ported that he slept 16 hours a day, 

Jewell cont. pg. 8
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continually lost weight and had oc-
casional hemoptysis.  His condition 
is unlikely to have improved.  

Although this is not so extreme a 
case as In re Martinez (2012) 210 
Cal.App.4th 800, petitioner’s physi-
cal limitations similarly make the 
possibility of criminal or hazardous 
conduct extremely slim.  

The Court asked just what risk of fu-
ture crime Jewell presented.

For the trial court’s ruling to be 
upheld, the reviewer must accept 
that there is a “reasonable” pos-
sibility either that Ms. Hudson will 
allow Jewell to obtain both alcohol 
and access to a vehicle (which she 
does not possess), or that Jewell, 
weak and emaciated as he is, will 
elect to leave her home, find alter-
nate and unsupervised lodgings, 
manage to acquire a vehicle (and 
insurance, and a driver’s license), 
resume a decades-ago habit of 
drinking to excess, and drive while 
intoxicated.  Of course this is possi-
ble; there are few certainties in life.  
(Jewell’s survival into 2016 demon-
strates this.)  But as we have previ-
ously held, if conjecture, specula-
tion, and “might” were sufficient 
to support a denial on the basis of 
risk, the statute would not achieve 
its intended reach and arbitrary, in-
consistent decision-making would 
be encouraged.  

   Finally, the Court dealt with the 
question of what remedy is appropri-
ate in this case.

The question of remedy remains.  
We acknowledge that in the usual 
parole case where the court finds 
that a denial is not supported by 
“some evidence,” the matter is 
remanded to the Board for a new 
hearing, at which time the Board 
is free to review new evidence.  (In 
re Prather (2010) 50 Cal.4th 238, 
244.)  This rule is based largely on 
the separation of powers doctrine 
and the fact that parole suitability 
decisions have been entrusted to 
the executive branch.  (Id. at pp. 
250, 256-257.)  Therefore if the 
court simply reverses the Gover-
nor’s denial of a Board grant of 

parole, in reinstating the grant of 
parole there is no interference 
with the executive branch and re-
mand is unnecessary.  (In re Ryner 
(2011) 196 Cal.App.4th 533, 552-
553.)  Furthermore, the special and 
unique nature of medical parole 
may justify a final judicial order 
without remand.  (In re Martinez, 
supra, 210 Cal.App.4th at pp. 823-
828.)  We think the same is true of 
medical recall decisions.  As was the 
case in In re Martinez, the facts are 
essentially static.  Given his condi-
tion, it is highly unlikely that Jew-
ell’s risk will increase.  The nature 
of medical recall, which presumes 
that the inmate has an extremely 
limited life expectancy, also makes 
the concept of a remand for further 
proceedings problematical.  And as 
was also noted in In re Martinez, 
where the inmate in a medical re-
call case does not appear before 
the court, there can be no concern 
that the inmate’s demeanor or 
tone of voice raised any red flags to 
which the reviewing court should 
give deference.  Finally, in order-
ing Jewell’s release we are not in-
terfering with the executive branch 
(which has already recommended 
his release) but merely reversing a 
lower court.

   Accordingly, the Court ordered the 
following relief.

The petition for writ of mandate is 
granted.  Let a peremptory writ of 
mandate issue, directing the Supe-
rior Court of San Bernardino Coun-
ty to vacate its order denying recall 
of sentence under section 1170, 
subdivision (e), and to enter a new 
order granting recall.  

   What this all means is that Jewell 
will be released after the Superior 
Court has been served the writ of 
mandate, and that Court issues the 
recall order.  The only thing possi-
bly delaying Jewell’s release at this 
time is if the State petitions the Cal-
ifornia Supreme Court for review of 
this decision, and that Court does 
not deny the petition.

   Attorney Rich Pfeiffer was the in-
mate’s counsel in both the Martin 
and Jewell cases, which were decided 
within two days of each other.  On 
April 14, 2016, Pfeiffer had another 

decision of note, when his client, 
Manson-gang-associate Leslie Van 
Houten, was granted parole by the 
Board.

INVALID “NATURAL 
AND PROBABLE 

CONSEQUENCES” THEORY 
OF FIRST DEGREE MURDER 

IS ENFORCED
 RETROACTIVELY 

In re Jesus Lopez
___Cal.App. 4th ___; CA4(3); 

G051238 
April 6, 2016

   In a published case that could affect 
some already final convictions for 
first degree murder, the Court of Ap-
peal held that the murder theory of 
“natural and probable consequenc-
es,” which was recently ruled unlaw-
ful by the California Supreme Court in 
2014, is retroactive in effect.

By petition for writ of habeas cor-
pus, Petitioner challenges his sen-
tence of 50 years to life.  He seeks 
relief based on two claims:  (1) un-
der People v. Chiu (2014) 59 Cal.4th 
155 (Chiu), his first degree murder 
conviction must be vacated be-
cause it was based on the natu-
ral and probable consequences 
doctrine and (2) his 50 year to life 
sentence is unconstitutional under 
Miller v. Alabama (2012) 567 U.S. 
__ [132 S.Ct. 2455] (Miller).  As a 
remedy for the first claim, Peti-
tioner asks for relief from the first 
degree murder conviction with the 
prosecution given the choice of ac-
cepting a reduction to second de-
gree murder or retrying the mur-
der charge.  As a remedy for the 
second claim, Petitioner asks for 
an order that resentencing com-
port with Miller and other United 
States Supreme Court and Califor-
nia Supreme Court authority. 
 
We hold Chiu is retroactive to con-
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victions, such as Petitioner’s, that 
were final on appeal when Chiu 
was decided.  We also conclude Pe-
titioner is entitled to relief because 
the record shows his conviction for 
first degree murder was based on 
the natural and probable conse-
quences doctrine impermissible 
under Chiu.  We therefore grant 
relief and vacate Petitioner’s con-
viction for first degree murder.  On 
remand, the People may accept a 
reduction of the conviction to sec-
ond degree murder or elect to retry 
the greater offense.  (Chiu, supra, 
59 Cal.4th at p. 168.)  In light of our 
decision on Petitioner’s first claim, 
Petitioner’s second claim is moot 
or not yet ripe for adjudication.

    This case applies only to a narrow 
class of convictions, involving the now 
outlawed “natural and probable con-
sequences” doctrine for conviction.  
The facts of Lopez’ case history set 
the stage for the Court’s new decision 
on retroactivity.

Petitioner was jointly tried with 
Francisco Lopez for the first degree 
murder of Rosario.  The prosecu-
tion presented the jury with three 
alternative legal theories for con-
victing Petitioner:  (1) Petitioner 
directly aided and abetted the 
murder, (2) Petitioner aided and 
abetted the target crime of disturb-
ing the peace and the subsequent 
murder was a natural and prob-
able consequence of disturbing the 
peace, and (3) Petitioner conspired 
to disturb the peace and the sub-
sequent murder was a natural and 
probable consequence of the con-
spiracy.  The jury was instructed it 
could convict Petitioner of first de-
gree murder under the natural and 
probable consequences doctrine 
either as an aider and abettor or as 
a coconspirator.

The jury found Petitioner guilty of 
the first degree murder of Rosa-
rio (count 1) and street terrorism 
(count 2).  On count 1, the jury 
returned true findings of discharg-
ing a firearm proximately caus-
ing death (Pen. Code, § 12022.53, 
subds. (d) & (e)(1)), and the crime 
was committed for the benefit of 
or in association with a criminal 
street gang (id., § 186.22, subd. (b)
(1)).  The jury returned a general 

verdict and did not identify the the-
ory under which it found Petitioner 
guilty of murder. 

The trial court sentenced Petitioner 
to a total prison term of 50 years to 
life, consisting of 25 years to life on 
count 1 (first degree murder) and 
a consecutive term of 25 years to 
life for the firearm enhancement, 
with a concurrent two year term on 
count 2 (street terrorism).  A panel 
of this court affirmed the judgment 
against Petitioner in People v. Lo-
pez, supra, G040350.  The Califor-
nia Supreme Court denied Petition-
er’s petition for review.

   The Court first explained what the 
Chiu decision held, and how it also 
had been applied to conspiracy cases.

In Chiu, supra, 59 Cal.4th at pages 
158 159, the California Supreme 
Court held an aider and abettor 
may not be convicted of first de-
gree premeditated murder under 
the natural and probable conse-
quences doctrine.  An aider and 
abettor’s liability for premeditated 
first degree murder must be based 
on direct aiding and abetting prin-
ciples.  (Id. at p. 159.)  Punishment 
for second degree murder “is com-
mensurate with a defendant’s cul-
pability for aiding and abetting a 
target crime that would naturally, 
probably, and foreseeably result 
in a murder under the natural and 
probable consequences doctrine.”  
(Id. at p. 166.)  

The Chiu opinion did not directly 
address whether a coconspirator 
may be convicted of first degree 
premeditated murder under the 
natural and probable consequences 
doctrine.  In People v. Rivera (2015) 
234 Cal.App.4th 1350, 1356, the 
Court of Appeal addressed that is-
sue and concluded the reasoning of 
Chiu applied equally to uncharged 
conspiracy liability because “the 
operation of the natural and prob-
able consequences doctrines is 
analogous” for aiding and abetting 
and uncharged conspiracy liabil-
ity.  The Court of Appeal explained:  
“This analogy appeared in Chiu it-
self, when the court was catalogu-
ing examples of the natural and 
probable consequences doctrine as 
follows:  ‘The natural and probable 

consequences doctrine was recog-
nized at common law and is firmly 
entrenched in California law as a 
theory of criminal liability.  ([People 
v.] Prettyman [(1996)] 14 Cal.4th 
[248,] at pp. 260 261 . . . ; People v. 
Durham (1969) 70 Cal.2d 171, 181 
185 & fn. 11 . . . ; cf. People v. Kauff-
man (1907) 152 Cal. 331, 334 . . . 
[conspiracy liability]; [citation].)’  
(Chiu, supra, 59 Cal.4th at p. 163.)  
Thus, when the California Supreme 
Court in Chiu was explaining the 
natural and probable consequenc-
es doctrine, it understood its appli-
cability to both aiding and abetting 
and conspiracy theories.”  (People 
v. Rivera, supra, at p. 1356.)  The 
People v. Rivera court held that the 
trial court erred by instructing the 
jury it could reach a verdict of first 
degree murder if it found the de-
fendant conspired to commit the 
target crime and first degree mur-
der was a natural and probable 
consequence of the target crime.  
(Id. at p. 1357.)  We agree with the 
holding and analysis of People v. 
Rivera.

   Next, the Court moved into the all-
important question of retroactivity.

The Chiu opinion does not state 
whether it applies retroactively to 
convictions, such as Petitioner’s, 
that were final on appeal when 
Chiu was decided.  There are two 
potential tests for determining 
whether a new rule of law applies 
retroactively to state court con-
victions on collateral review.  The 
first test, which might be called 
the federal test, was set forth in 
Schriro v. Summerlin (2004) 542 
U.S. 348 (Schriro).  The issue in 
Schriro was whether a new federal 
constitutional rule was substantive 
or procedural.  The United States 
Supreme Court clarified that the 
key issue in retroactivity analysis 
on collateral review is whether 
the new rule is substantive or pro-
cedural.  “New substantive rules 
generally apply retroactively” (id. 
at p. 351) while “[n]ew rules of 
procedure . . . do not apply retro-
actively” (id. at p. 352).  “A rule is 
substantive rather than procedural 
if it alters the range of conduct or 
the class of persons that the law 
punishes” (id. at p. 353) or “modi-
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fies the elements of an offense” (id. 
at p. 354).  “In contrast, rules that 
regulate only the manner of deter-
mining the defendant’s culpability 
are procedural.”  (Id. at p. 353.)  
The Supreme Court held the new 
rule was procedural and therefore 
did not apply retroactively on col-
lateral review of a state court con-
viction.  (Id. at p. 358.)  

The Chiu decision set forth a new 
rule of substantive law by altering 
the range of conduct for which a 
defendant may be tried and con-
victed of first degree murder.  Un-
der Chiu, a defendant cannot be 
punished for first degree murder as 
an aider and abettor (or by analogy 
as a coconspirator) under the nat-
ural and probable consequences 
doctrine; that is to say, the range of 
conduct the law punishes for first 
degree murder has been altered to 
eliminate mere aiding and abetting 
or conspiring in the commission 
of an uncharged target crime, the 
natural and probable consequence 
of which is the commission of first 
degree murder by someone other 
than the aider and abettor or co-
conspirator.  Chiu thus created a 
new substantive rule that applies 
retroactively pursuant to the fed-
eral test set forth in Schriro.

Schriro concerned the retroactivity 
of a new rule of federal constitu-
tional law.  In Montgomery v. Loui-
siana, supra, 577 U.S. at page __ 
[136 S.Ct. at page 729], the court 
held that “when a new substantive 
rule of constitutional law controls 
the outcome of a case, the Con-

stitution requires state collateral 
review courts to give retroactive 
effect to that rule.”  Respondent 
argues Montgomery v. Louisiana 
has no effect on the retroactivity 
of Chiu because Chiu did not con-
cern a substantive rule of federal 
constitutional law but an interpre-
tation of California statute.  Peti-
tioner argues Chiu does concern 
a substantive rule of federal con-
stitutional law because the due 
process clause of the Fourteenth 
Amendment prohibits a state from 
convicting a defendant of a crime 
without proving all of the elements 
beyond a reasonable doubt.  We 
do not decide the issue because, 
we conclude, Chiu also is retroac-
tive under the test set forth by the 
California Supreme Court in People 
v. Mutch (1971) 4 Cal.3d 389, 392 
(Mutch).

   Accordingly, the Court found that 
Chiu must be applied retroactively 
because of the jury instructions given 
in Lopez’ case.

Because, as we conclude, Chiu 
must be applied retroactively, it 
was error for the jury in this case to 
be presented with and instructed 
on a theory of first degree murder 
based on the natural and probable 
consequences doctrine.  

   The final hurdle was to determine 
if habeas corpus relief was avail-
able for a case already final on ap-
peal.  The Court found that in this 
instance, the trial court had acted 
in excess of its jurisdiction, and 
that habeas relief was both avail-
able and appropriate.

Habeas corpus relief is available 
when the court has acted in ex-
cess of jurisdiction.  (Pen. Code, § 
1487; In re Zerbe (1964) 60 Cal.2d 
666, 667 (Zerbe).)  The concept of 
jurisdiction for purposes of habeas 
corpus is not limited to its funda-
mental meaning, that is, jurisdic-
tion over the person or the subject 
matter, but includes acts that ex-
ceed the court’s powers as deter-
mined by constitutional provision, 
statute, or court developed rules.  
(In re Harris (1993) 5 Cal.4th 813, 
838 839; Zerbe, supra, 60 Cal.2d at 
pp. 667 668.)  

To determine whether Petitioner’s 
conviction for first degree murder 
was in excess of the trial court’s ju-
risdiction, we consider the record 
on appeal in case No. G040350.  
We previously granted Petitioner’s 
unopposed request to take judicial 
notice of that appellate record.  

That record demonstrates the jury 
convicted Petitioner under the the-
ory of aiding and abetting, or con-
spiring to commit, the target of-
fense of disturbing the peace, with 
murder as a natural and probable 
consequence (impermissible under 
Chiu), not under the alternate the-
ory of direct aiding and abetting the 
murder (permissible under Chiu).  
In closing argument, the prosecu-
tor described aiding and abetting 
a murder as “the least likely of the 
alternative theories of liability” in 
“a fact driven analysis” and spent 
little time on it.  In contrast, the 
prosecutor told the jury the natu-
ral and probable consequences 
doctrine based on disturbing the 



    Volume 12   Number 2 #68    Mar./Apr.  2016CALIFORNIA   LIFER   NEWSLETTER

11
Cook cont. pg. 12

peace was “a more likely scenario, 
either as an aider and abettor or 
a coconspirator” and argued that 
theory of liability at greater length.  
The prosecutor urged the jury to 
convict based on the natural and 
probable consequences doctrine 
because it had “[n]o intent to kill 
requirement.” 

The jury was instructed it could 
convict Petitioner of second de-
gree murder; however, the pros-
ecutor’s argument led the jury to 
convict him of first degree murder 
based on Francisco Lopez’s men-
tal state.  The prosecutor told the 
jury it first had to determine if 
Francisco Lopez was the shooter, 
and, if he was, “he’s guilty of first 
or second degree murder.”  The 
prosecutor argued that, as to the 
“nonshooters,” the jury could 
choose among the three theories 
of liability presented, the least 
likely of which, the prosecutor had 
argued, was aiding and abetting a 
murder.  Next, the prosecutor ar-
gued, “[i]f you find any of these to 
be your theory of murder, then the 
nonshooter stands in the shoes of 
the shooter.  The law treats them 
equally.”  Because the jury found 
Francisco Lopez guilty of first de-
gree murder, it is reasonably cer-
tain the jury also found Petitioner 
guilty of first, rather than second, 
degree murder, based on the nat-
ural and probable consequences 
doctrine.

In considering whether Petitioner 
has satisfied the standard for ha-
beas corpus relief, we cannot ig-
nore the prosecutor’s comments 
urging the jury to convict based on 
the natural and probable conse-
quences doctrine and all but con-
ceding the direct aider and abettor 
theory.  Although respondent ar-
gues the evidence was sufficient to 
convict Petitioner as a direct aider 
and abettor, thereby arguably fore-
closing habeas corpus relief under 
California Supreme Court author-
ity, it appears the jury did not con-
vict him on direct aiding and abet-
ting.  Whatever the basis for the 
jury’s verdict might have been in 
theory, in reality the jury almost 
certainly convicted Petitioner of 
first degree murder as an aider 
and abettor under the natural and 

probable consequences doctrine, 
an interpretation of Penal Code sec-
tion 31 rejected in Chiu.  

“[A] defendant is entitled to ha-
beas corpus if there is no material 
dispute as to the facts relating to 
his conviction and if it appears that 
the statute under which he was 
convicted did not prohibit his con-
duct.  [Citations.]”  (Zerbe, supra, 
60 Cal.2d at p. 668; see In re Earley 
(1975) 14 Cal.3d 122, 125; Mutch, 
supra, 4 Cal.3d at p. 396.)  Under 
the undisputed facts, Penal Code 
section 31 did not make Petition-
er’s conduct first degree murder 
under a natural and probable con-
sequences doctrine:  “‘[T]here is 
no material dispute as to the facts 
relating to [Petitioner’s] conviction 
and . . . it appears that the statute 
under which he was convicted did 
not prohibit his conduct [as first 
degree murder under a natural and 
probable consequences doctrine].’”  
(Mutch, supra, p. 396.)  Petitioner’s 
conviction was, therefore, in excess 
of the trial court’s jurisdiction, and 
Petitioner is entitled to habeas cor-
pus relief.  Because we conclude Pe-
titioner is entitled to habeas corpus 
relief under the standard set forth 
in Zerbe, Mutch, and In re Earley, 
we do not address his argument 
that he is entitled to relief under 
the standard used by the majority 
opinion in In re Hansen (2014) 227 
Cal.App.4th 906.

   The Court vacated Lopez’ conviction 
and remanded to the trial court for 
resentencing under a second degree 
liability.

The petition for a writ of habeas 
corpus is granted insofar as it seeks 
relief from the conviction for first 
degree murder.  The conviction on 
count 1 for first degree murder is 

vacated.  In accordance with Chiu, 
supra, 59 Cal.4th 155, this matter 
is remanded to the trial court with 
directions to allow the People to 
accept a reduction of the convic-
tion on count 1 to second degree 
murder, or to elect to retry Peti-
tioner for first degree murder un-
der a theory or theories other than 
natural and probable consequenc-
es.  If the People accept the reduc-
tion of the conviction on count 1, 
then the true findings on the en-
hancements are affirmed, and Pe-
titioner shall be resentenced.

PC § 3051 CURES 
JUVENILE’S 

EXCESS SENTENCE CLAIM

In re Anthony Cook, Jr.
CA4(3); G050907 

April 6, 2016

   Anthony Cook, Jr. was convicted of 
two counts of murder, one count of 
attempted murder, and firearm en-
hancements.  In a habeas petition, 
Petitioner challenged his sentence of 
125 - life.  Cook, who was 17 when he 
committed the crimes, contended his 
sentence is unconstitutional under 
Miller v. Alabama (2012) 567 U.S. __ 
[132 S.Ct. 2455] (Miller) and, as relief, 
asked to be resentenced.  

   At the outset, the State did not dis-
pute that (1) Petitioner’s sentence 
of 125 years to life is a de facto sen-
tence of life without the possibility 
of parole; (2) when sentencing Pe-
titioner, the trial court did not con-
sider his age, youthful attributes, and 
capacity for reform and rehabilita-
tion; and (3) Miller applies retroac-
tively to matters on collateral review.  
As to the last point, in Montgomery 
v. Louisiana (2016) 577 U.S. __ [136 
S.Ct. 718], the United States Supreme 
Court held that Miller applies retro-
actively to state convictions on collat-
eral review.
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   Rather, the sole issue was whether 
Cook’s sentence is constitutional in 
light of recently enacted PC § 3051, 
which provides for parole hearings 
for juvenile long term offenders.  The 
Court of Appeal, guided by Montgom-
ery v. Louisiana, supra, 577 U.S. at 
page __ [136 S.Ct. at page 736], con-
cluded that § 3051 ensures Cook will 
not have to serve a disproportionate 
sentence in violation of the Eighth 
Amendment to the United States 
Constitution.  Accordingly, habeas re-
lief was not warranted.

   There was no dispute as to wheth-
er Cook’s sentence was unconstitu-
tional,  based on recent US Supreme 
Court and California Supreme Court 
decisions.

In Graham v. Florida (2010) 560 
U.S. 48, 82 (Graham), the United 
States Supreme Court announced 
that the “Constitution prohibits 
the imposition of a life without 
parole sentence on a juvenile of-
fender who did not commit homi-
cide.  A State need not guarantee 
the offender eventual release, but 
if it imposes a sentence of life it 
must provide him or her with some 
realistic opportunity to obtain re-
lease before the end of that term.”  
Two years later, in Miller, the Su-
preme Court declared, “‘[j]ust as 
the chronological age of a minor 
is itself a relevant mitigating factor 
of great weight, so must the back-
ground and mental and emotional 
development of a youthful defen-
dant be duly considered’ in assess-
ing his [or her] culpability.”  (Miller, 
supra, 567 U.S. at p. __ [132 S.Ct. at 
p. 2467], quoting Eddings v. Okla-
homa (1982) 455 U.S. 104, 116.)  
The court held that “mandatory 
life without parole for those under 
the age of 18 at the time of their 
crimes violates the Eighth Amend-
ment’s prohibition on ‘cruel and 
unusual punishments.’”  (Miller, su-
pra, at p. __ [132 S.Ct. at p. 2460].) 

   The California Supreme Court fol-
lowed the lead of the US Supreme 
Court.

Following Graham and Miller, the 
California Supreme Court held a 
110 year to life sentence imposed 
for three counts of attempted mur-
der committed as a minor consti-
tuted cruel and unusual punish-
ment.  (People v. Caballero (2012) 
55 Cal.4th 262, 265 (Caballero).)  
As the Caballero court explained, 
“the Eighth Amendment requires 
the state to afford the juvenile of-
fender a ‘meaningful opportunity 
to obtain release based on dem-
onstrated maturity and rehabilita-
tion,’ and that ‘[a] life without pa-
role sentence improperly denies 
the juvenile offender a chance to 
demonstrate growth and maturity.’  
(Graham, supra, 560 U.S. at p[p]. 
[75, 73].)  The court observed that 
a life without parole sentence is 
particularly harsh for a juvenile of-
fender who ‘will on average serve 
more years and a greater percent-
age of his [or her] life in prison than 
an adult offender.’  (Id. at p. [70].)  
Graham likened a life without pa-
role sentence for nonhomicide of-
fenders to the death penalty itself, 
given their youth and the prospect 
that, as the years progress, juve-
niles can reform their deficiencies 
and become contributing members 
of society.  ([Id. at p. 71].)”  (Id. at 
p. 266.)

In Caballero, the Attorney Gener-
al had argued the 110 year to life 
prison sentence for a minor did 
not violate the Eighth Amendment, 
even though it was the “functional 
equivalent of a life without pa-
role term,” because no individual 
component of the defendant’s 
sentence by itself amounted to a 
life sentence.  (Caballero, supra, 
55 Cal.4th at p. 271 (conc. opn. 
of Werdegar, J.).)  Justice Werde-
gar rejected that argument be-
cause “the purported distinction 
between a single sentence of life 
without parole and one of compo-

nent parts adding up to 110 years 
to life is unpersuasive.”  (Id. at pp. 
271 272 (conc. opn. of Werdegar, 
J.).)  

The Caballero court reversed the 
sentence and instructed that “the 
sentencing court must consider all 
mitigating circumstances attendant 
in the juvenile’s crime and life, in-
cluding but not limited to his or her 
chronological age at the time of 
the crime, whether the juvenile of-
fender was a direct perpetrator or 
an aider and abettor, and his or her 
physical and mental development, 
so that it can impose a time when 
the juvenile offender will be able to 
seek parole from the parole board.  
The Board of Parole Hearings will 
then determine whether the ju-
venile offender must be released 
from prison ‘based on demonstrat-
ed maturity and rehabilitation.’”  
(Caballero, supra, 55 Cal.4th at pp. 
268 269, quoting Graham, supra, 
560 U.S. at p. 75.)

   Accordingly, the Court of Appeal 
found that 

In this case, the sentence of 125 
years to life in prison imposed 
against Petitioner is unconstitu-
tional under Miller.  The trial court, 
when sentencing Petitioner, did 
not consider his “youth and atten-
dant characteristics” (Miller, supra, 
567 U.S. at p. __ [132 S.Ct. at p. 
2471]), his “physical and mental 
development” (Caballero, supra, 
55 Cal.4th at p. 269), and his ability 
to “reform [his] deficiencies” and 
become a contributing member 
of society (Caballero, supra, at p. 
266).

   That finding did not end the ques-
tion, however.  The state argued that 
newly enacted PC § 3051 cured the 
unconstitutionality defect, and that 
therefore no habeas relief was re-
quired.  The Court first explained the 
new law.

The California Legislature respond-
ed to Miller and Caballero by pass-
ing Senate Bill No. 260 (2013 2014 
Reg. Sess.), which became effec-
tive on January 1, 2014.  By en-
acting Senate Bill No. 260 (2013 
2014 Reg. Sess.), the Legislature 
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“recognize[d] that youthfulness 
both lessens a juvenile’s moral cul-
pability and enhances the prospect 
that, as a youth matures into an 
adult and neurological develop-
ment occurs, these individuals can 
become contributing members of 
society.”  (Sen. Bill No. 260 (2013 
2014 Reg. Sess.) § 1.)  The Legis-
lature declared, “[t]he purpose 
of this act is to establish a parole 
eligibility mechanism that pro-
vides a person serving a sentence 
for crimes that he or she commit-
ted as a juvenile the opportunity 
to obtain release when he or she 
has shown that he or she has been 
rehabilitated and gained maturity, 
in accordance with the decision 
of the California Supreme Court 
in [Caballero] and the decisions of 
the United States Supreme Court 
in [Graham], and [Miller]. . . . It is 
the intent of the Legislature to cre-
ate a process by which growth and 
maturity of youthful offenders can 
be assessed and a meaningful op-
portunity for release established.”  
(Sen. Bill No. 260 (2013 2014 Reg. 
Sess.) § 1.)

Senate Bill No. 260 (2013, 2014 
Reg. Sess.) added section 3051 to 
the Penal Code, which requires the 
Board of Parole Hearings to con-
duct youth offender parole hear-
ings during the 15th, 20th, or 25th 
year of incarceration, depending 
upon the nature and length of the 
sentence.  (§ 3051, subds. (a), (b).)  
Subdivision (a)(1) of section 3051 
states, “any prisoner who was un-
der 23 years of age at the time of his 
or her controlling offense” shall be 
afforded a “youth offender parole 
hearing.”  Youth offenders with de-
terminate sentences of any length 
receive a hearing during the 15th 
year of incarceration (§ 3051, subd. 
(b)(l)), youth offenders sentenced 
to life terms of less than 25 years 
to life receive a hearing during the 
20th year of incarceration (§ 3051, 
subd. (b)(2)), and youth offenders 
sentenced to an indeterminate 
base term of 25 years to life receive 
a hearing during the 25th year of 
incarceration (§ 3051, subd. (b)(3)).  
The youth offender parole hear-
ing “shall provide for a meaning-
ful opportunity to obtain release.”  
(§ 3051, subd. (e).)  In conducting 

youth offender parole hearings 
under section 3051, the Board of 
Parole Hearings is required to “give 
great weight to the diminished cul-
pability of juveniles as compared 
to adults, the hallmark features of 
youth, and any subsequent growth 
and increased maturity of the pris-
oner in accordance with relevant 
case law.”  (Pen. Code, § 4801, 
subd. (c).)  If the youth offender 
is found suitable for parole by the 
Board of Parole Hearings, he or 
she must be released even if the 
full determinate term originally im-
posed has not yet been completed.  
(Pen. Code, § 3046, subd. (c).)

   The Court of Appeal then found that 
the new law cured any constitutional 
defect.

Respondent contends these 
amendments to the Penal Code 
defeat Petitioner’s Eighth Amend-
ment claim on collateral review 
because Petitioner will be entitled 
to a parole hearing after serving 
25 years of his sentence.  We are 
compelled by the United States Su-
preme Court to agree. 

Cook cont. pg. 14
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In Montgomery v. Louisiana, su-
pra, 577 U.S. at page __ [136 S.Ct. 
at page 736], the United States 
Supreme Court held that Miller 
applies retroactively to state con-
victions on collateral review.  The 
Supreme Court then stated:  “Giv-
ing Miller retroactive effect, more-
over, does not require States to 
relitigate sentences, let alone 
convictions, in every case where a 
juvenile offender received manda-
tory life without parole.  A State 
may remedy a Miller violation by 
permitting juvenile homicide of-
fenders to be considered for pa-
role, rather than by resentencing 
them.  See, e.g., Wyo. Stat. Ann. § 
6 10 301(c) (2013) (juvenile homi-
cide offenders eligible for parole 
after 25 years).  Allowing those 
offenders to be considered for pa-
role ensures that juveniles whose 
crimes reflected only transient im-
maturity—and who have since ma-
tured—will not be forced to serve 
a disproportionate sentence in vio-
lation of the Eighth Amendment.”  
(Montgomery v. Louisiana, supra, 
at p. __ [136 S.Ct. at p. 736].)  Un-
der this reasoning, section 3051, 
which, similar to the Wyoming stat-
ute cited in Montgomery v. Loui-
siana, grants a juvenile offender 
a parole hearing during the 15th, 
20th, or 25th year of incarceration, 
would prevent a disproportionate 
sentence in violation of the Eighth 
Amendment.

We are bound by Montgomery v. 
Louisiana and its conclusion that 
a future parole hearing can make 
a sentence valid when it had been 
imposed in violation of the Eighth 
Amendment.  We recognize that 
in cases involving direct appeals, 
as distinguished from collateral re-
view, the California Supreme Court 
rejected the argument that section 
3051 does not eliminate the need 
for remand for resentencing that 
comports with the Eighth Amend-
ment.  (People v. Gutierrez (2014) 
58 Cal.4th 1354, 1384 1386; Cabal-
lero, supra, 55 Cal.4th at pp. 265 
269.

However, we also recognize that 
the United States Supreme Court 
held in Montgomery v. Louisiana, 

supra, 577 U.S. __ [136 S.Ct. 718] 
that the analysis is different if the 
issue arises on collateral review.  
According to Montgomery v. Loui-
siana, after years of a defendant’s 
confinement, the issue for the 
parole board is whether, look-
ing retrospectively, the defendant 
has demonstrated incorrigibility 
or rehabilitation.  (See In re Kirch-
ner (2016) 244 Cal.App.4th 1398, 
1419.)  For us to go further than 
following Montgomery v. Louisiana 
would be dicta and we decline to 
do so.  We note that the California 
Supreme Court has granted review 
in cases on the issue whether sec-
tion 3051 cures the unconstitution-
al sentence imposed on a juvenile.

   For these reasons, the Court of Ap-
peal ruled that “The order to show 
cause is discharged and the petition 
for a writ of habeas corpus is denied.”

INMATE USES WRIT OF 
MANDATE TO COMPEL CDCR 

TO PROCESS HIS 602 
IN A TIMELY MANNER

Villery v. CDCR
___Cal.App.4th___; CA5; 

F071088 
April 8, 2016

   This case involves determining the 
proper petition (habeas or mandate) 
to challenge the failure of CDCR to 
process an inmate’s 602 in a timely 
manner per its own regulations.  The 
court affirmed the inmate’s use of 
mandate here.

Jared M. Villery appeals from an 
order sustaining a demurrer to his 
petition for writ of mandate.  The 
petition sought an order directing 
personnel at the California Cor-
rectional Institution (CCI) in Te-
hachapi, California to process his 
inmate grievances in accordance 
with applicable regulations.  The 
trial court determined that habeas 
corpus relief was a more appropri-

ate remedy and dismissed Villery’s 
mandamus petition.

As a general rule, a petition for a 
writ of mandate may be dismissed 
if the plaintiff has an alternate 
“plain, speedy, and adequate rem-
edy, in the ordinary course of law.”  
(Code Civ. Proc., § 1086.)  In this 
appeal, we consider whether ha-
beas corpus relief was available to 
remedy Villery’s claim in the ordi-
nary course of law.  We conclude it 
was not.

In a published opinion, the Court of 
Appeal explained the law.

California courts have long regard-
ed a writ of habeas corpus as an 
extraordinary remedy.  In compari-
son, mandamus is the traditional 
remedy to compel a public official 
to perform a legal duty.  The legal 
duty at issue here is the process-
ing of inmate grievances submitted 
on CDCR Form 602, which we have 
held involves ministerial tasks.  
(Menefield v. Foreman (2014) 231 
Cal.App.4th 211, 216-217 (Mene-
field).)  Based on the nature of both 
habeas corpus and mandamus, we 
conclude that habeas corpus relief 
was not available to Villery “in the 
ordinary course of law.”  (§ 1086, 
italics added.)  The ordinary way 
to compel the Department of Cor-
rections and Rehabilitation (CDCR) 
to process inmate grievances as 
required by its own regulations is a 
writ of mandate, not a writ of ha-
beas corpus.  (See Wright v. State of 
California (2004) 122 Cal.App.4th 
659, 667 [remedy for alleged delay 
in conducting third formal level re-
view is “a writ of mandate order-
ing [CDCR] to perform its duty by 
completing the review”].)  Thus, 
Villery stated a claim for a writ of 
mandate, habeas corpus was not 
the more appropriate remedy, and 
the demurrer should have been 
overruled.  

The facts of the case may sound famil-
iar to many CDCR inmates.

 Villery, during the times rel-
evant to this lawsuit, was a pris-
oner housed at CCI.    In January 
and February of 2014, Villery sub-
mitted three inmate grievances to 
CDCR regarding allegedly wrongful 
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acts and omissions by prison staff.  
He contends the grievances and 
subsequent inquiries about their 
status have not been processed 
and “all applicable time deadlines 
for prison staff to respond to these 
have expired.”      

In May 2014, Villery filed a peti-
tion for writ of mandate to compel 
CDCR officials to process his griev-
ances in accordance with the regu-
lations set forth in article 8 of title 
15 of the California Code of Regu-
lations.  Villery named CDCR as a 
defendant and listed Kimberly Hol-
land, CCI’s warden, and I. Alomari 
and T. Jackson, appeals coordina-
tors, as real parties in interest.

Villery alleged that he “is particu-
larly aggrieved by [CDCR’s] failure 
to carry out its ministerial duties 
because [he] must exhaust his 
available administrative remedies 
before he may seek judicial relief, 
yet the injuries he has suffered due 
to prison officials[’] misconduct are 
ongoing.”  Villery alleged the re-
fusal to process his grievances will 
permanently block his First Amend-
ment right to access and relief from 
the courts on the issues raised in 
the grievances.  He also alleged 
he “has no other clear, speedy or 
adequate remedy at law through 
which to seek relief on the issues 
raised in the instant petition.”  Vil-
lery’s prayer for relief requested a 
writ commanding CDCR to process 
his three grievances according to 
applicable regulations.

 In October 2014, CDCR filed 
a demurrer to Villery’s petition.  
Villery filed objections to the de-
murrer and CDCR filed a reply.  In 
November 2014, a hearing on the 
demurrer was held and Villery ap-
peared telephonically through 
Court Call.
   
 On December 2, 2014, the 
court filed a minute order sustain-
ing the demurrer without leave to 
amend.  The minute order stated 
that Villery had another, more ap-
propriate remedy because (1) the 
petition alleged the failure to pro-
cess his inmate grievances violated 
his right to access the courts and 
(2) habeas corpus relief is avail-
able when a prison inmate claims 

he has been denied access to the 
courts.
    
In January 2015, Villery filed a no-
tice of appeal that refers to “the 
judgment.”   

   The Court next went into a well-doc-
umented review of the differences 
between writs of mandate and writs 
of habeas corpus.  This writer rec-
ommends pro per litigators read this 
published case in their law libraries, 
for a good education on proper use of 
the two writs.

   As to the mandate petition accepted 
in this instance, the Court found Vil-
lery’s evidentiary submissions suffi-
cient to state his claim in mandate.

In Menefield, supra, 231 Cal.
App.4th 211, this court held that 
CDCR appeals coordinators had a 
ministerial duty to screen inmate 
grievances submitted on CDCR 
Form 602 and did not have the 
discretionary authority to ignore 
such submissions.  (Id. at p. 217.)  
Here, Villery’s exhibits to his peti-
tion included the CDCR Form 602’s 
that he completed and submitted 
in connection with his grievances.  
Furthermore, he alleged that “all 
applicable time deadlines for pris-
on staff to respond to these [griev-
ances] have expired.”

   
Based on these allegations, we con-
clude that Villery alleged sufficient 
facts to state a claim for a writ of man-
date to enforce a ministerial duty set 
forth in the Regulations.  (§ 430.10, 
subd. (e).)

   Accordingly, the Court of Appeal 
granted relief.

The judgment is reversed.  The trial 
court is directed to vacate its order 
sustaining the demurrer without 
leave to amend and enter a new 
order overruling the demurrer.  

   The victory is all the sweeter, when 
considering that Villery represented 
himself, in pro per, throughout all su-
perior court and appellate court pro-
ceedings!

JUVENILE LWOP 
RESENTENCING HEARING 

MUST CONSIDER 
REHABILITATION

P. v. Elizabeth Lozano
___Cal.App.4th___; CA2(5); 

B263610 
January 14, 2016

   In this decision, the appellate court 
held that a juvenile murderer’s LWOP 
Miller resentencing hearing was fa-
tally flawed because the trial court 
refused to hear evidence of her post-
conviction efforts to rehabilitate. 

   When she was 16 years old, Eliza-
beth Lozano participated in a killing 
and, in 1996, was convicted of first 
degree murder with a special circum-
stance.  She was sentenced to LWOP.  
After Miller v. Alabama (2012) 132 
S.Ct. 2455 was decided, the prosecu-
tion agreed with Lozano’s request to 
be resentenced. 

   Prior to resentencing, defendant 
filed a statement in mitigation of pun-
ishment, attaching hundreds of pages 
of exhibits that traced her education-
al and counseling efforts, as well as 
commendations from prison staff for 
her transformation from a difficult to 
a model inmate.  The trial court con-
cluded that it must impose sentence 
based on the circumstances that ex-
isted in 1996 and would not consider 
postsentence mitigation evidence.  It 
imposed an LWOP sentence. 

   On appeal, the trial court was re-
versed.  Miller held that a mandatory 
LWOP term for defendants under the 
age of 18 at the time of their crimes 
violates the Eighth Amendment.  It 
requires a trial court to consider a ju-
venile offender’s youth and attendant 
characteristics before imposing a par-
ticular penalty and identifies factors 
the court should consider.  
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   Following Miller, the California Su-
preme Court, In People v. Gutierrez 
(2014) 58 Cal.4th 1354, found that 
Miller requires the sentencing court 
to consider all relevant evidence of 
amenability to rehabilitation before 
imposing an LWOP sentence on a ju-
venile who kills.  In light of Miller and 
Gutierrez, disregarding Lozano’s prof-
fered evidence of postconviction re-
habilitation was error.  

   Evidence of Lozano’s rehabilitation 
was legion.

Lozano filed a statement in miti-
gation of punishment prior to the 
2015 sentencing hearing, support-
ed by in excess of 300 pages of ex-
hibits.  The exhibits demonstrated 
that Lozano engaged in serious 
misconduct during her first four 
years in prison, including a convic-
tion for conspiracy to transport a 
controlled substance resulting in a 
six-year prison sentence.  Lozano 
did not receive any disciplinary vio-
lations in the following 15 years in 
prison.  Among the exhibits Lozano 
proffered to show her amenability 
to rehabilitation were the follow-
ing:  Lozano earned her GED and 
an AA college degree; a laudatory 
declaration from a former war-
den of the California Institution 
for Women; various certificates of 
completion of vocational courses; 
participation in numerous self-help 
programs related to alcohol and 
substance abuse and coping skills; 
participation in programs involv-
ing the consequences of criminal-
ity on victims, participation and 
leadership in programs relating to 
juvenile offenders; election to the 
inmate council that works in con-
junction with prison administra-
tion; participation in an outreach 
program to prevent juveniles from 
participating in crime, including 
personal communication with 
some participants; and over 30 
laudatory comments from prison 
staff including descriptions of her 
transformation from an immature 
inmate to a person dedicated to 
helping others avoid the mistakes 
that lead to her incarceration.  

   The prosecution countered, by ar-

guing that now, as a juvenile LWOP, 
Lozano had another legal remedy to 
reduce her sentence.

The prosecution filed a resentenc-
ing memorandum in support of an 
LWOP sentence, arguing in part 
that consideration of Lozano’s post-
conviction conduct was inappropri-
ate at the new sentencing hearing.  
The prosecution also argued that 
Lozano had an alternative remedy 
of presenting the evidence in a pe-
tition for resentencing under sec-
tion 1170, subdivision (d)(2), which 
permits a juvenile sentenced to 
LWOP (with exceptions not rele-
vant here) to petition the sentenc-
ing court for “recall and resentenc-
ing” after serving at least 15 years 
in prison where the defendant “has 
performed acts that tend to indi-
cate rehabilitation or the potential 
for rehabilitation . . . .”

   Lozano argued that this was the 
wrong legal posture.

Counsel for Lozano responded that 
the prosecutor’s approach “sort 
of undermines all the purposes of 
the rationale of Miller and Gutier-
rez.” The rationale for exclusion of 
evidence of bad conduct is not a 
matter of relevance, it is a recog-
nition that a juvenile put in a po-
sition of hopelessness by an LWOP 
sentence is unlikely to rehabilitate, 
but that does not answer the ques-
tion of whether there is a potential 
for rehabilitation.  Counsel argued 
most cases involve little or no post-
conviction information, but Lozano 
has been in prison for nearly 20 
years, and “the actual evidence 
of the rehabilitation has to be the 
most relevant and probative evi-
dence available.” 

   The appellate court flatly rejected 
the Attorney General’s position that 
the proper venue for consideration of 
post-sentence mitigating evidence is 
via a petition for resentencing.

We reject the Attorney General’s 
argument that Lozano’s proper fo-
rum for introduction of evidence 
of postconviction rehabilitation is 
via a petition for resentencing un-
der section 1170, subdivision (d)
(2).  Gutierrez effectively disposes 
of this contention in its recognition 

that amenability to rehabilitation 
must be considered at sentencing 
before imposition of an LWOP sen-
tence.  (Gutierrez, supra, 58 Cal.4th 
at pp. 1386-1387.)  Lozano does 
have a remedy under section 1170, 
subdivision (d)(2), but that remedy 
is not exclusive, nor is it a substi-
tute for her Eighth Amendment 
right to a sentencing hearing con-
sidering amenability to rehabilita-
tion in the first instance.

“VAGUE” PAROLE 
CONDITIONS ON 

INTERNET USE 
DISALLOWED BY COURT

P. v. Alex Navarro
___Cal.App.4th___; CA4(3); 

G050974 
February 18, 2016

  
   While the following case is not pe-
culiar to lifers, it is instructive for all 
lifers who parole.  The question has 
to do with restrictions on internet use 
where such restrictions are reason-
ably related to the underlying crimes 
the parolee was convicted of.

   In January 2009, Alex Navarro plead-
ed guilty to attempted kidnapping 
and threatened sexual assault.  Ulti-
mately, Navarro served 30 months in 
prison.

Navarro’s April 2011 parole condi-
tions included the following Special 
Condition – now the subject of this 
appellate opinion:  

 “You shall not use an electronic 
bulletin board system, [I]nternet 
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relay chat channel, instant messag-
ing, newsgroup, usergroup, peer 
to peer; i.e., Napster, Gnutella, 
Freenet, etc.  This would include 
any site-base; i.e., Hotmail, Gmail, 
or Yahoo e-mail, etc., which allows 
the user to have the ability to surf 
the [I]nternet undetected.”  

Navarro was subject to four other 
conditions restricting his com-
puter and electronic media use, 
including special condition No. 90, 
which prohibited him from using a 
computer for sexual activity, i.e., 
“‘chat[ting],’” e-mail, usergroups, 
newsgroups, and list servers.

   The Court first recounted the case 
law relating to vagueness determina-
tion as to parole conditions.

Indeed, the forfeiture rule does 
not apply when a parole condition 
is challenged as unconstitutionally 
vague on its face and the claim can 
be resolved on appeal as a pure 
question of law without reference 
to the particular sentencing record 
developed below. (See In re Sheena 
K. (2007) 40 Cal.4th 875, 887-889 
(Sheena K.).) 

 “[T]he underpinning of a 
vagueness challenge is the due 
process concept of ‘fair warning.’  
[Citation.]  The rule of fair warn-
ing consists of ‘the due process 
concepts of preventing arbitrary 
law enforcement and providing 
adequate notice to potential of-
fenders’ [citation], protections that 
are ‘embodied in the due process 
clauses of the federal and Califor-
nia Constitutions.  [Citations.]’  [ci-
tation.]  The vagueness doctrine 
bars enforcement of ‘“a statute 
which either forbids or requires the 
doing of an act in terms so vague 
that men of common intelligence 
must necessarily guess at its mean-
ing and differ as to its application.”  
[Citation.]’  [Citation.]  A vague law 
‘not only fails to provide adequate 
notice to those who must observe 
its strictures, but also “impermis-
sibly delegates basic policy matters 
to policemen, judges, and juries for 
resolution on an ad hoc and subjec-
tive basis, with the attendant dan-
gers of arbitrary and discriminatory 
application.”  [Citation.]’  [Citation.]  

In deciding the adequacy of any 
notice afforded those bound by 
a legal restriction, we are guided 
by the principles that ‘abstract le-
gal commands must be applied 
in a specific context,’ and that, 
although not admitting of ‘math-
ematical certainty,’ the language 
used must have ‘“reasonable spec-
ificity.”’  [Citation.]  [¶]  A probation 
condition ‘must be sufficiently pre-
cise for the probationer to know 
what is required of him, and for 
the court to determine whether 
the condition has been violated,’ 
if it is to withstand a challenge on 
the ground of vagueness.  [Cita-
tion.]  A probation condition that 
imposes limitations on a person’s 
constitutional rights must closely 
tailor those limitations to the pur-
pose of the condition to avoid be-
ing invalidated as unconstitutional-
ly overbroad.  [Citation.]”  (Sheena 
K., supra, 40 Cal.4th at p. 890.)  We 
review vagueness and overbreadth 
challenges de novo.  (Id. at pp. 887-
888.)      

   The vagueness in Navarro’s Special 
Conditions of parole was reviewed.

 Here, the Special Condition 
consists of two sentences.  The 
first sentence states, “You shall not 
use an electronic bulletin board 
system, [I]nternet relay chat chan-
nel, instant messaging, newsgroup, 
usergroup, peer to peer; i.e., Nap-
ster, Gnutella, Freenet, etc.”  Read 
plainly, this would restrict a parol-
ee from using any Internet based 
communication where the parol-
ee posts content to the Internet, 
such as instant messaging or social 

media.  The second sentence pro-
vides, “This would include any site-
base; i.e., Hotmail, Gmail, or Yahoo 
e-mail, etc., which allows the user 
to have the ability to surf the [I]
nternet undetected.”  The inclusion 
of specific e-mail providers seems 
to ban the use of e-mail providers 
to surf the Internet undetected.  
However, the second sentence re-
lates to the restrictions laid out in 
the first sentence, as the second 
sentence begins “[t]his would in-
clude,” and it is unclear how these 
two sentences work together, re-
sulting in disagreement between 
the parties concerning how to in-
terpret the Special Condition.  

   After hearing arguments, the Court 
held that vagueness required voiding 
of the Special Condition, and reversed 
it.

As demonstrated by the many in-
terpretations and resulting con-
fusion, we conclude the Special 
Condition is not “sufficiently pre-
cise for the [parolee] to know what 
is required of him,” which has 
caused the parties and the court to 
“‘“guess at its meaning and differ 
as to its application.”  [Citation.]’”  
(Sheena K, supra, 40 Cal.4th at p. 
890.)  Therefore, due to its impre-
cise nature, we conclude the Spe-
cial Condition is unconstitutionally 
vague as written.

     ****

PROP. 36 CASES 

EXCESS CUSTODY CREDITS 
AS DETERMINED 

FOLLOWING RESENTENCING 
UNDER PROP. 36 SHOULD 

BE APPLIED TO REDUCE THE 
PERIOD OF POSTRELEASE 

COMMUNITY SUPERVISION

P. v. Superior Ct. 
(Rangel)

___Cal.App.4th___; CA4(2); 
E061292 

February 2, 2016
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___Cal.4th___; 
Cal. Supreme Ct., S232439

Petition for Review granted, 
pending lead case ruling

April 13, 2016

   PC § 2900.5 provides that if one has 
served in excess of his sentence, the 
excess may be credited against his 
parole tail.  In Rangel’s case, he was 
resentenced under Prop. 36 and was 
thereby subject not to parole – but 
to the less restrictive post-release 
community supervision (PRCS).  The 
equal protection question then arose: 
should Rangel be denied his excess 
custody credits because he was not 
on parole, but only on community su-
pervision?  The Court of Appeal held 
that Rangel should not be penalized 
just because he was not subject to 
parole, and that PC § 2900.5’s credit 
provisions should be applied to him.  
Readers should note, however, that 
this case is not final.  The California 
Supreme Court granted review and 
hold, pending resolution of this in-
teresting question in another case al-
ready on the Court’s calendar.

   The following brief summary of the 
case is provided, but CLN will with-
hold more detailed reporting until the 
matter is finally decided by the Cali-
fornia Supreme Court.

   In 1996, Leonard Rangel was con-
victed of felon-in-possession and 
sentenced to 25-life as a third striker.  
He later filed a Prop. 36 petition for 
resentencing. The trial court granted 
it and resentenced him to nine years 
(determinate).  Because Rangel had 
already served 18 years, the trial 
court did not place him on three years 
of PRCS, presumably applying his ex-
cess credits to erase any period of 
community supervision.  The People 
petitioned for a writ of mandate to 
overrule this relief.
 
   The writ was denied.  The People 
argued that although section 2900.5 
provides that excess custody credits 
should be applied to reduce the maxi-

mum statutory period of parole, sec-
tion 2900.5 does not apply to PRCS.  
Rangel responded that there was 
no rational basis for treating parole 
and PRCS differently and therefore it 
would violate equal protection to do 
so.  The Court of Appeal agreed with 
Rangel. Although “strict scrutiny” was 
warranted in light of the fundamental 
interest at stake, the distinction be-
tween PRCS and parole with respect 
to excess credits fails even the “ratio-
nal basis” review.  Parolees and those 
subject to PRCS are similarly situated 
because both forms of supervision 
subject them to substantially com-
parable restrictions, control, and re-
incarceration. 

   As the court summarized it, the pol-
icy considerations applicable to the 
two groups are identical and offer no 
basis for unequal treatment.  More-
over, inmates resentenced under 
Prop. 36 have never been convicted 
of an egregiously violent offense and 
have been found (in their Prop. 36 re-
sentencing hearings) to not present 
undue risk to the public.  Applying the 
excess-credit benefits of PC § 2900.5 
to parolees but not to those subject to 
PRCS is therefore unreasonable.

“GREAT BODILY INJURY” 
IS THE SAME AS “SERIOUS 

BODILY INJURY,” FOR
 PROP. 36 

EXCLUSION PURPOSES

People v. Adrian Johnson
--- Cal.App.4th ---; CA 5;  

F067176
January 28, 2015

   The novel question decided here in 
a published opinion is whether “great 
bodily injury” as determined from the 
commitment offense amounts to “se-
rious bodily injury,” for purposes of 
exclusion under Prop. 36 resentenc-
ing petitions.  

   Under Prop. 36, a person serving a 
life term as a third strike offender may 
petition for a recall of sentence and 

seek to be resentenced as a second 
strike offender.  (PC § 1170.126(b).)  
In order to be eligible for resentenc-
ing, the inmate must meet certain cri-
teria.  (Id., subd. (e).)  At issue here 
is the requirement that the inmate 
be serving an indeterminate life term 
“for a conviction of a felony or felo-
nies that are not defined as serious 
and/or violent felonies by subdivision 
(c) of Section 667.5 or subdivision (c) 
of Section 1192.7.”  (Id., subd. (e)(1).)  
Section 1192.7, subdivision (c)(8) de-
fines as a serious felony “any felony 
in which the defendant personally 
inflicts great bodily injury on any per-
son, other than an accomplice .…”

   In 1998, Adrian Johnson severely 
beat two paramedics.  A jury found 
Johnson guilty of two counts of bat-
tery with serious bodily injury and 
found true allegations that he person-
ally inflicted serious bodily injury on 
a person other than an accomplice 
(Pen. Code, §§ 667, 1192.7).  The 
jury found Johnson not guilty of two 
counts of assault, each of which had 
the further allegation that he inflict-
ed great bodily injury (Pen. Code, § 
12022.7).  The court found two strike 
priors true and sentenced Johnson to 
25-life. 

   In 2013, Johnson filed a Prop. 36 pe-
tition for resentencing. The superior 
court determined that he was dis-
qualified from resentencing because 
his current convictions were serious 
felonies.  

   Prop. 36 provides that a life Three 
Strikes sentence may only be imposed 

NEW ADDRESS?
Let us KNOW!!



    Volume 12   Number 2 #68    Mar./Apr.  2016CALIFORNIA   LIFER   NEWSLETTER

19

where the current felony is serious or 
violent.  Any felony in which the de-
fendant inflicts great bodily injury 
on any person other than an accom-
plice is a serious felony (Pen. Code, 
§ 1192.7, subd. (c)(8)).  It is settled 
law that “serious bodily injury” under 
section 243 and “great bodily injury” 
under section 12022.7 are synony-
mous.  Here, the jury did not make a 
finding on the section 12022.7 great 
bodily injury allegations because they 
were attached to the assault charges 
on which Johnson was acquitted.  But 
it did find that Johnson personally in-
flicted serious bodily injury under Pe-
nal Code sections 1192.7 and 667. 

   In affirming the superior court be-
low, the appellate court held that, for 
purposes of determining whether an 
inmate is ineligible for resentencing 
under section 1170.126, subdivision 
(e)(1), “serious bodily injury,” as that 
term is used in section 243, subdivi-
sion (d) and defined in section 243, 
subdivision (f)(4), is the equivalent of 
“great bodily injury,” as that phrase 
is used in section 1192.7, subdivision 
(c)(8).  Accordingly, a person serving 
an indeterminate life term as a third 
strike offender for a violation of sec-
tion 243, subdivision (d), when he or 
she personally inflicted serious bodily 
injury, is ineligible for resentencing 
under section 1170.126.   

   Thus, in the context of disqualifying 
an inmate from resentencing under 
Prop. 36, the court determined that 
there was no reason to distinguish 
between “serious bodily injury” and 
“great bodily injury.” 

IN RECALCULATING A 
DEFENDANT’S SENTENCE 

FOLLOWING THE GRANTING 
OF A PROP. 36 PETITION, THE 

TRIAL COURT MAY 
IMPOSE PRIOR PRISON TERM 
ENHANCEMENTS WHERE THE 

PUNISHMENT FOR THE 
ENHANCEMENTS WAS 
PREVIOUSLY STRICKEN 

People v. Donald Garner
--- Cal.App.4th ---; CA 3;  

C079865
February 16, 2016

   After a plea agreement, Donald Gar-
ner was given a life Three Strikes sen-
tence for receiving stolen property 
(amount over $950).  The plea agree-
ment provided that other charges 
would be dismissed, and the prosecu-
tion agreed to not file new charges 
for witness intimidation (Pen. Code, § 
136.1).  The trial court struck the pun-
ishment for three prior prison term 
enhancements (Pen. Code, § 667.5, 
subd. (c)).  

   Later, under Prop. 36, Garner peti-
tioned to reduce his sentence.  The 
trial court granted his petition and 
sentenced him to the upper term of 
three years, doubled to six years.  It 
then added three, one-year terms 
for the previously stricken prior pris-
on term enhancements.  On appeal, 
Garner claimed the trial court was re-
stricted to resentencing only the base 
term.  The Court of Appeal analyzed 
this claim, rejecting it.

Defendant contends the trial court, 
in recalculating his sentence, was 
limited to resentencing on the base 
offense, and could not impose any 
sentence for the previously strick-
en prison term enhancements.  We 
disagree.
  
First, as stated earlier, the trial 
court never struck the prison term 
enhancements, but merely struck 
the punishment therefor.  Second, 
in considering the appropriate 
new sentence, the trial court prop-

erly reconsidered all the charges 
against defendant.
  
Proposition 36 requires the trial 
court, absent a finding of danger-
ousness, to resentence the defen-
dant “pursuant to paragraph (1) of 
subdivision (e) of Section 667 and 
paragraph (1) of subdivision (c) of 
Section 1170.12.”  (§ 1170.126, 
subd. (f).)  The referenced subdivi-
sions each read very similarly, as 
follows: 
 
“For purposes of subdivisions (b) to 
(i), inclusive, and in addition to any 
other enhancement or punishment 
provisions which may apply, the fol-
lowing shall apply where a defen-
dant has one or more prior serious 
and/or violent felony convictions:  
[¶]  (1)  If a defendant has one prior 
serious and/or violent conviction . . 
. the determinate term . . . shall be 
twice the term otherwise provided 
as punishment for the current fel-
ony conviction.”  (§ 667, subd. (e).)  
“For purposes of this section, and 
in addition to any other enhance-
ments or punishment provisions 
which may apply, the following 
shall apply where a defendant has 
one or more prior serious and/or 
violent felony convictions:  [¶]  (1)  
If a defendant has one prior serious 
and/or violent felony conviction . . 
. the determinate term . . . shall be 
twice the term otherwise provided 
as punishment for the current fel-
ony conviction.”  (§ 1170.12, subd. 
(c).) 
 

   The Court of Appeal affirmed the 
trial court.  That court did not strike 
the true findings on the prior prison 
terms, only the punishment as al-
lowed by Penal Code section 1385, 
subdivision (c)(1).  Moreover, the trial 
court properly reconsidered all of the 
charges against Garner in selecting 
the appropriate term. 

   Prop. 36 requires a trial court to 
resentence a qualified defendant to 
double the determinate term selected 
for the offense.  However, this is inde-
pendent of any other possible punish-
ment, such as prior prison term en-
hancements.  By way of comparison, 
when a sentence is recalled under PC 
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§ 1170, subdivision (d), the entire 
sentence may be reconsidered.  Prop. 
36 similarly provides for a “recall of 
sentence” upon a timely petition.  
The upshot of this published opinion 
is that there is no reason to treat the 
scope of these two provisions differ-
ently. 

PROP. 36 RESENTENCING 
COURT MUST DETERMINE 
UNSUITABILITY BASED ON 

FACTS ESTABLISHED 
BEYOND A 

REASONABLE DOUBT

People v. Edgar Arevalo
--- Cal.App.4th ---; CA 3;  

B259998
February 8, 2016

   At a bench trial in 1995, the trial 
court found Edgar Arevalo guilty of 
grand theft auto and driving a vehicle 
without the owner’s consent, but ac-
quitted him of being a felon in pos-
session and found not true an “armed 
with a firearm” allegation.  The court 
sentenced him under the Three 
Strikes law to 25-life.  

   Later, under Prop. 36, Arevalo filed 
a petition for resentencing.  The trial 
court denied the petition, finding, 
based upon a preponderance of the 
evidence, that Arevalo was ineligible 
because he had been armed with a 
weapon during the commission of the 
grand theft auto. 

   On Arevalo’s appeal, the trial court 
ruling was reversed and remanded.  A 
person serving a life third strike sen-
tence is ineligible for resentencing 
under Prop. 36 if “[d]uring the com-
mission of the current offense, the 
defendant used a firearm, was armed 
with a firearm or deadly weapon, or 
intended to cause great bodily in-
jury to another person.” (Pen. Code, 
§§ 667, subd. (e)(2)(C)(iii), 1170.12, 
subd. (c)(2)(C)(iii).).  However, there 
is currently no agreement on the bur-

Garner from pg. 19 den of proof required to establish a 
fact leading to ineligibility. (See Peo-
ple v. Osuna (2014) 225 Cal.App.4th 
1020 [preponderance of the evi-
dence]; People v. Bradford (2014) 227 
Cal.App.4th 1322 (conc. opn. of Raye, 
P.J. [clear and convincing evidence].) 

   Based on due process consider-
ations, and to safeguard the intended 
parallel structure of Prop. 36’s sen-
tencing and resentencing provisions, 
the Court of Appeal here concluded 
that proof beyond a reasonable doubt 
is required to establish ineligibility for 
resentencing.  As a result, Arevalo’s 
acquittal on the weapons possession 
charge and the not-true finding on 
the allegation of being armed with a 
firearm preclude a finding that he is 
ineligible for resentencing consider-
ation.

   CLN readers are cautioned to await 
further developments.  Plainly, three 
appellate courts have reached widely 
divergent (and legally inconsistent) 
conclusions as to the degree of evi-
dentiary proof required: ordinary 
preponderance; clear and convincing 
evidence; proof beyond a reasonable 
doubt.  They cannot all be correct!  As 
of April 7, 2016, the State had peti-
tioned the California Supreme Court 
to depublish this case.  That Court 
could order depublication, grant re-
view on its own motion, or leave the 
conundrum festering.  CLN will report 
any further developments.

LAWRENCE 
“SOME EVIDENCE” 

STANDARD DOES NOT 
APPLY IN PROP. 36 

RESENTENCING HEARINGS

People v. Timothy Santos
CA 3;  C075131

February 19, 2016

  
   In this 3-strike Prop. 36 resentenc-
ing case, petitioner Timothy Santos 
tried to import the “some evidence” 
standard of the lifer case In re Law-

rence, as well as a “psychological as-
sessment,” to improve his chances of 
gaining a favorable ruling.  His argu-
ments were rejected on appeal.

Voters approved Proposition 36, 
the Three Strikes Reform Act of 
2012 (the Act), in November 2012.  
Soon after the Act went into effect, 
defendant Timothy Marvin Santos, 
an inmate serving an indetermi-
nate life sentence imposed under 
the three strikes law (Pen. Code, 
§§ 667, subds. (b)-(i), 1170.12) 
for a crime that is not a serious or 
violent felony, petitioned the trial 
court to recall his sentence and for 
resentencing under the Act.  Sec-
tion 1170.126, which the Act added 
to the Penal Code, authorizes such 
a petition for an inmate who is eli-
gible for resentencing under subdi-
vision (e) of section 1170.126, un-
less the trial court determines that 
resentencing would pose an un-
reasonable risk of danger to public 
safety.  (§ 1170.126, subd. (f).)  The 
trial court denied defendant’s peti-
tion because it concluded that re-
sentencing defendant would pose 
an unreasonable risk of danger to 
public safety. 
 
Defendant now contends the trial 
court abused its discretion in de-
nying his petition because (1) the 
complete facts of his pre-2003 
crimes were not before the trial 
court; (2) the trial court did not 
order a psychological assessment 
to aid it in evaluating defendant’s 
insight into his prior crimes and de-
fendant’s risk to public safety; and 
(3) the trial court failed to articu-
late a rational nexus between the 
factors it considered and defen-
dant’s then-current public safety 
risk.
 
We conclude the trial court had 
the discretion to consider any evi-
dence it determined was relevant 
in deciding whether resentencing 
defendant would pose an unrea-
sonable risk of danger to public 
safety.  Section 1170.126 does 
not require the trial court to hear 
all of the mitigating and aggravat-
ing facts related to defendant’s 
prior convictions.  In addition, sec-
tion 1170.126 did not require the 
trial court to order a psychologi-
cal assessment of defendant, and 
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the trial court’s stated reasons for 
denying defendant’s petition are 
rationally related to defendant’s 
then-current public safety risk.  We 
will affirm the trial court’s order.

   The issue before the trial court was 
whether resentencing defendant 
would pose an unreasonable risk of 
danger to public safety.  (§ 1170.126, 
subds. (f) and (g).)  The trial court re-
viewed the documents subpoenaed 
by the People from the California 
Department of Corrections and Re-
habilitation (the prison packet) and a 
supplemental probation report.  De-
fendant testified at the hearing on his 
petition.  The evidence before the tri-
al court was not supportive of a non-
dangerousness finding. 

The records before the trial court 
showed defendant had a juvenile 
record dating back to 1980.  De-
fendant was adjudicated of com-
mitting the following offenses as a 
juvenile:  receiving stolen property 
(§ 496) in 1980; petty theft (§ 488) 
in 1981; possession of concen-
trated cannabis (Health and Saf. 
Code, § 11357, subd. (a)) in 1981; 
grand theft (§ 487) in 1982; driving 
a motorcycle, motor-driven cycle, 
or motorized bicycle upon a high-
way without a license (Veh. Code, § 
12500, subd. (b)) and lack of vehi-
cle registration (id. at § 4454, subd. 
(a)) in 1982; possession of concen-
trated cannabis (Health and Saf. 
Code, § 11357, subd. (a)) in 1982; 
violating a court order in 1983; 
possession of an alcoholic bever-
age by a minor in a public place or 
place open to the public (Bus. & 
Prof. Code, § 25662, subd. (a)) in 
1983; being under the influence in 
a public place (§ 647, subd. (f)) in 
1983; one count of burglary (§ 459) 
in 1984; and two counts of burglary 
(§ 459) in 1985. 
 
Defendant was convicted of as-
sault with a firearm (§ 245, subd. 
(a)(2)), his first strike offense, in 
1985.  He received three years’ 
probation and 270 days in jail.  He 
was convicted of a second strike 
offense in 1988, for willful inflic-
tion of corporal injury to a spouse 
(§ 273.5) and personally using a 
deadly weapon in the commission 
of a felony (§ 12022, subd. (b)).  He 

received a three-year prison term 
for the 1988 conviction.  And in 
1994, he was convicted of the fol-
lowing offenses:  manufacture of a 
controlled substance (Health and 
Saf. Code, § 11379.6, subd. (a)); 
violation of or conspiracy to violate 
Health and Safety Code section 
11379.6 in relation to specified 
quantities of methamphetamine 
or phencyclidine (id. at § 11379.8); 
sale of a controlled substance (id. 
at § 11379, subd. (a)); possession 
for sale of a controlled substance 
(id. at § 11378); and opening or 
maintaining a place for the pur-
pose of unlawfully selling a con-
trolled substance (id. at § 11366).  
Defendant was sentenced to 10 
years eight months in state prison 
for the 1994 convictions.   (Defen-
dant claimed his sentence was 11 
years, not 10 years eight months.)

  
The records before the trial court 
also showed that defendant re-
ceived numerous write ups or dis-
ciplinary actions while in custody.  
Shasta County Detention Facility 
records show the following dates 
and rules violations by defendant:  
(1) April 1, 2004 -- failure to follow 
orders to lock down and attempt to 
start a riot; (2) April 18, 2005 -- fail-
ure to follow orders to lock down; 
(3) August 26, 2005 -- possession 
of contraband (ball point pen); (4) 
December 20, 2005 -- possession 
of contraband (bottle containing 
suspected pruno, an alcoholic bev-
erage made in jail or prison using 
prunes, sugar and juice; (5) January 
12, 2006 -- possession of pruno; (6) 
February 28, 2006 -- failure to lock 
down; (7) March 6, 2006 -- engag-
ing in a physical altercation with 
another inmate; (8) May 19 & 20, 
2006 -- possession of pruno; (9) 

December 25, 2006 -- manufacture 
of pruno; (10) January 14, 2007 -- 
being under the influence of alco-
hol; (11) February 10, 2007 -- pos-
session of extra clothing; (12) May 
6, 2007 -- being disrespectful to jail 
staff; (13) May 12, 2007 -- being in-
toxicated and possession of pruno.  

There were three disciplinary ac-
tions against defendant in state 
prison.  Approximately three gal-
lons of pruno and two cell phones 
concealed in a book were found 
in defendant’s cell on January 13, 
2011.  Defendant admitted the 
pruno and cell phones belonged to 
him.  He was found guilty of pos-
sessing cellular phones and inmate 
manufactured alcohol.  Defendant 
admitted at the section 1170.126 
hearing that although he was only 
caught with pruno in prison one 
time, he continued to make pruno 
in prison.  Defendant was found in 
possession of another cell phone 
and an altered cell phone char-
ger on February 18, 2011.  He was 
found guilty of possession of a cell 
phone. 
 
Defendant testified he was a drug 
addict.  The probation report stat-
ed that defendant began smoking 
marijuana in 1978 when he was 12 
years old, and he smoked and sold 
marijuana until 1988.  But meth-
amphetamine was defendant’s 
drug of choice, and defendant used 
and sold methamphetamine prior 
to 1989 and after he was released 
on parole in 1990.  The probation 
report also stated that defendant 
was a self-reported alcoholic.  De-
fendant admitted he never re-
ceived any treatment for his drug 
addiction.  He said he was in a 
program called “A Life Without a 
Crutch” when he was in prison but 
did not complete the program, and 
he participated in a program called 
“Empire” for 30 days when he was 
out of custody.
  
Defendant testified at the section 
1170.126 hearing about his 1985 
conviction for assault with a fire-
arm.  He said he was a “kid” at the 
time of the crime.  He and others 
“stole some pot from some Indians 
and there was an ongoing war be-
tween . . . [his group] and the In-
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dian.”  Defendant claimed five peo-
ple followed defendant to beat him 
up.  Defendant said he shot in the 
air at a car to scare them away, and 
he was not trying to hurt anyone. 
 
With regard to his 1988 conviction 
for corporal injury to a spouse and 
personal use of a deadly weapon, 
defendant testified that he used an 
axe handle to “beat up the house 
and . . . vandalize . . . [his] own 
personal property.”  Defendant de-
nied that he hit his wife with the ax 
handle.  He said he entered a plea 
agreement admitting he commit-
ted corporal injury upon his wife 
and he was “stuck” with that plea 
agreement.
  
Defendant admitted possessing 
and transporting methamphet-
amine in 1994, but he denied 
manufacturing or intending to sell 
methamphetamine.  Defendant 
also denied that he manufactured 
methamphetamine in relation to 
the current convictions.  He said he 
possessed materials for the manu-
facture of methamphetamine but 
“[i]t was miniscule amounts.”
  
Defense counsel argued that de-
fendant did not have “any signifi-
cant record” of disciplinary action 
in prison even though he was in 
the highest security level “with the 
worst of the bad guys.”  Defense 
counsel also argued that some of 
defendant’s serious crimes were 
remote in that they were commit-
ted in 1985 or 1988.  

     Santo’s request to have his danger-
ousness determination made using 

standards applying to murderer lifers 
(i.e., “some evidence” and a psycho-
logical evaluation of current danger-
ousness) was declined by the court.

 Defendant contends we must re-
view the trial court’s order under a 
dual standard consisting of abuse 
of discretion and “some evidence” 
of current dangerousness, as used 
when we review the decision of 
the Board of Parole Hearings or 
the Governor to deny an inmate 
parole.  (In re Lawrence (2008) 44 
Cal.4th 1181, 1191 [the standard 
of review in parole determination 
cases is whether “some evidence” 
supports the conclusion of the 
Board of Parole Hearings or the 
Governor that the inmate is un-
suitable for parole because he or 
she is currently dangerous].)  We 
disagree that the “some evidence” 
standard of review applies to our 
review. 
 
“Whether to grant parole to an 
inmate serving an indeterminate 
sentence is a decision vested in the 
executive branch, under our state 
Constitution and statutes.  The 
scope of judicial review is limited.  
The ‘some evidence’ standard . . . 
is meant to serve the interests of 
due process by guarding against 
arbitrary or capricious parole de-
cisions, without overriding or con-
trolling the exercise of executive 
discretion.”  (In re Shaputis (2011) 
53 Cal.4th 192, 198-199.)  While 
the ultimate conclusion on parole 
suitability is subject to judicial re-
view, that review is narrower in 
scope than appellate review of a 
lower court’s judgment.  (Id. at p. 

215.)  As defendant ac-
knowledges, the review 
of a trial court’s denial 
of a section 1170.126 
petition does not im-
plicate separation of 
powers issues which 
are present in the re-
view of parole suitability 
determinations by the 
executive branch.  The 
highly deferential “some 
evidence” standard of 
review is inappropriate 
for our review of the 
trial court’s exercise of 
discretion in this case.

   The “psychological as-
sessment” request, by a Board of 
Parole Hearings expert, was denied 
because the law for Prop. 36 resen-
tencing does not require it.  Rather, 
the trial court was entitled to review 
the record itself to make such a de-
termination.

 The trial court had evidence 
of defendant’s insight into his pri-
or criminal behavior, namely de-
fendant’s testimony about his past 
crimes.  As the trial court found, 
defendant failed to acknowledge 
the wrongfulness of his prior crim-
inal acts.  As for defendant’s cur-
rent risk to public safety, the trial 
court had evidence of and consid-
ered defendant’s criminal history, 
in-custody record, and present 
attitude toward his prior crimes 
and law enforcement authority.  
The trial court had discretion un-
der section 1170.126 to decide 
what evidence was relevant in 
deciding whether resentencing 
would result in an unreasonable 
risk of danger to public safety.  (§ 
1170.126, subd. (g).) 
 
Section 1170.126 does not require 
the trial court to order a psycho-
logical assessment of defendant.

   Without any help on the legal stan-
dard front, Santos’ fate in the trial 
court turned on the factual record.  
Unfortunately, Santos’ record did not 
militate towards leniency in resen-
tencing, and the denial of his petition 
in the trial court was upheld by the 
Court of Appeal.
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Advertisement

Board of Parole

BOARD BUSINESS
Following the trend of the last several months the Feb-
ruary and March Executive Board meetings of the BPH 
were both distinguished more by their brevity than any-
thing else. The February sessions totaled a scant 2 hours 
of public meeting time, and March saw even shorter ses-
sions, totaling less than 90 minutes.

What did transpire at the February meeting was rela-
tively non-impactful, including the now-monthly report 
from Chief of the FAD Dr. Cliff Kusaj, on the work load of 
the FAD clinicians.  Dr. Kusaj reported that the FAD as a 
whole is nearly caught up on assigned CRA interviews, 
and hopes to meet the goal of completing and distributing 
complete CRAs at least 60 days before a hearing.  

Those inmates slated for hearings in June and beyond, 
will receive a new CRA if their last assessment is more 
than 3 years old.  For SB 261 eligible inmates whose 

hearings will be held before June 1 and who have a CRA 
that is less than 5 years old no new assessment will be 
done, but if denied they will receive a new CRA and a new 
hearing before Dec. 31, 2017.

Also presented to the board in February was informa-
tion on how commissioners could refer an inmate to the 
CDCR mental health system, should they feel that refer-
ral is necessary.  So while a commissioner now can eas-
ily refer inmates for such services, there is no guarantee 
those services will be provided.  

March’s brief meeting provided even fewer new events, 
primarily the introduction of new BPH chief legal counsel 
Jennifer Neill, former senior assistant attorney general 
at the California Department of Justice, Office of the At-
torney General.  Also offered was a presentation on The 
Last Mile, a program at San Quentin which provides en-
trepreneurial inmates an opportunity to pitch their ideas 
as well as learn some basic computer coding.
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BPH

SIGNIFICANT EVENTS IN 2015—
FROM THE BPH PERSPECTIVE

EN BANC PROCEEDINGS

En banc proceedings in February and March were, on the whole, rather positive for lifers who had been granted pa-
role.  Despite a flurry of en banc referrals from the Governor’s office, seeking to have grants reconsidered, the board, 
by in large, stood by their fellow commissioners who made those grants.

In February Gov. Brown sent 7 grants back for a second look, and only two were referred for rescission consideration.  
Those grants were to Daniel Dilley and Andrew Rooks.  Also referred by the Governor but having their grants affirmed 
and going home were Steve Horcasitas, Joseph Jackson, Silvino Ochoa, Roy Rodriguez and Roy Threet.  In nearly 
every case parole was opposed by the DA from the commitment county, most often Alexis De La Garza, from Los An-
geles.  In Rodriguez’s case, his released was also opposed by victims, but supported by family members and friends.

In March, with De La Garza again opposing parole, the panel nonetheless affirmed the grant for Mohammad Hanafi.  
Speaking on Hanafi’s behalf was his attorney Kirk Endres and Hanafi’s former wife.

Also seeing positive results Lyle Crook, who will not be referred for rescission, based on new information alleging 
institutional misconduct.  Not seeing such a good outcome were Miles Russell and Chet Turner, both referred by the 
BPH legal counsel, Russell for compliance with In re Martinez and Turner to consider new information regarding his 
medical condition as related to public safety concerns.

In March a tie vote for Alberto Ruiz from his February, 2016 hearing was decided against Ruiz, with the majority of 
the commissioners voting not to grant parole.

For the third year the Board of 
Parole Hearings has released a 
report on tallying hearings, re-
capping new policies and laws 
and generally reporting a sum-

mary of the past year.  The 2015 Report of Significant 
Events document, unveiled recently during training for 
parole commissioners, offers a dozen or so pages of sta-
tistics, policy and procedure changes as well as legal de-
velopments.

By far the most interesting bits from the report, at least to 
lifers, are the numbers detailing parole hearings, grants 
and denials.  And those numbers are pretty significant.  
In 2015 the Board officially reported making 906 parole 
suitability grants, 125 of which were to YOPH candidates 
and another 166 to those who qualified for elderly pa-
role.  In 2014 the net number of grants was 902. 

Those grants came out of 5,300 scheduled hearings, a re-

ported 13% increase over the number of hearings sched-
uled in 2014, a rise attributable to the infusion of YOPH 
and elderly parole hearings into the mix.  The board held 
959 YOPH hearings, a 113% increase over the year before, 
with elderly parole hearings up 92% over the previous 
year, to 1,012 in 2015.

But not all scheduled hearings are held.  Of the over 5,000 
scheduled over 2,300 were not held due to stipulations, 
waivers, postponements, cancellations or continuances.  
Of the 906 grants, 125 went to YOPH inmates and another 
166 to those in elderly parole hearings.
  
So what do all these numbers look like in grant rate per-
centages, that all important number everyone always asks 
about.  Depends on how you calculate the figures—who 
says numbers don’t lie?

The BPH, using what we term the gross method, no re-

BPH cont. pg. 27
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flection on the attractiveness of the results, calculates the 
percentage using the number of grants given in relation 
to the number of hearings scheduled.  That calculation 
produces a ‘grant rate’ of about 17%; pretty low.  

However, using the net numbers method, which calcu-
lates the grant percentage based on the number of grants 
handed out in relation to the number of hearings actually 
held, the grant rate is around 30%-quite a difference.  But 
the different numbers are useful in different circumstanc-
es and to different audiences.  

For our purposes, we think the 30% number is a more ac-
curate reflection of the direction of parole hearings and a 
more realistic number.  After all, if you don’t have a hear-
ing, through waiver, stipulation, or whatever, there is cer-
tainly no way a grant will be made.  

Even given using those base numbers in the calculation 
of grant rate the rate has fallen a bit from last year.  The 
primary cause for the slight decrease in all likelihood was 
the insertion of DSL inmates into the parole cycle under 
SB 260/261 and elderly parole.  Many of these prisoners, 
whose flat term sentences often exceeded their natural 
life-span, never expected to attend a parole hearing and 
had not been preparing for one.   And as BPH Executive 
Director Jennifer Shaffer has noted, it’s not a good idea to 
surprise someone with a parole hearing.

Those DSL inmates were simply not prepared, through 
lack of programming, excessive RVRs or other factors, 
for hearings and as a result the grant rate for that cohort 
hovered around a dismal 5%.  And that low score brought 
down the overall grant rate average.

Other numbers of note and interest, again, done via the 
net calculation method, using the number of hearings ac-
tually held, are noted below.  

• Grant rate for YOPH hearings; 13%
• Grant rate for elderly parole; 16%
• Postponements as a percentage of scheduled  
 hearings: 21%, up from 18% in 2014
 (all of the above results likely impacted by 
 unprepared DSL inmates)
• Petitions to Advance, 724 filed, down 25%, likely  
 the result of the 3 year blackout period

Other figures released in the Significant Events report, 
such as the number of medical parole hearings held (57), 
the number of 1170 (e)/compassionate release held (21) 
and parole reconsideration hearings (38), among others, 
brought up still more questions on the results of those 
particular confabs.  So we’ve posed several questions to 
BPH, asking for information that may allow us to gain an 
understanding of how significant those events were.  And 
when we get the answers, do the calculations and analy-
sis, we’ll let you know.

BY THE NUMBERS

A snapshot of the impact of new policies and hearings have had on parole for lifers and other long-serving prison-
ers shows the following very mixed results.

YOPH: Since YOPH hearing were first implemented in January, 2014, through the end of March, 2016 (this en-
compasses both SB 260 and the first few months of SB 261) the BPH has scheduled 1,193 hearings under these 
guidelines, resulting in 325 grants of parole.

ELDERLY PAROLE: From February, 2014 through March, 2016, 1,254 hearings under elderly parole standards 
have been held, with 336 grants handed down.

NVSS: The parole review process (not an actual hearing) for non-violent second strikers has completed 6,735 re-
views from January, 2015 through March, 2016.  There have been 1,191 grants, 2,163 denials, with the remainder 
of the reviews pending decision when the inmate reaches the appropriate time frame.

BPH
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Jennifer Shaffer speaking to attendees at recent LSA Seminar

Ex Lifers providing feedback to Ms. Shaffer

BPH DIRECTOR AND OIG 
SPEAK TO LIFER FAMILIES

Jennifer Shaffer, speaking at LSA’s lifer family seminar,
 provides background and philosophy of Board, 

while Roy Wesley provided overview of how 
his office oversees prisons

Jennifer Shaffer, Executive Officer of the Board of Parole 
Hearings, provided families of life term inmates with per-
spective and reasoning of the BPH during LSA’s recent Doing 
Life as a Family seminar in Sacramento.  Ms. Shaffer had a 
large and attentive audience, with more than 80 lifer family 
members in attendance. 

Her remarks were frank and open, covering the philosophy of 
the BPH and the changes wrought by legislation in recent years.  
Obviously no specific hearing or individual were discussed, but 
the Director presented a concise and understandable history 
of the board’s performance and change.  Ms. Shaffer’s appear-
ance at a lifer event is, in itself, testimony to the change in 
both attitude and transparency of the board’s actions in recent 
years.

One of the events highlighted was the substantial increase in 
parole grants following two court actions: in August, 2008 In re 
Lawrence was decided, which precluded the Board from deny-
ing parole solely or primarily on the crime itself.  The results 
of that were nearly immediate, evidenced by the change in 
the number of grants the following year.  In 2008 the board 
meted out 293 grants and in 2009 that number increased to 
541.  The second impactful court decision was the March, 2013 
In re Vicks. 

Among the Board policies outlined by Ms. Shaffer was the 
theory behind long-term denials.  According to the informa-
tion presented the Board’s intention in handing down those 
lengthy denials is to concentrate available time and personnel 
on those individuals and cases that have the greatest possibil-

ity for parole.  By imposing long denials on those inmates less 
suitable for parole the board is able to advance hearing dates 
for those who are more likely to be found suitable.

Ms. Shaffer also detailed the Petition to Advance and Admin-
istrative Review process, noting that in 2014 the Board held 
hearings advanced through the PTA process, resulting in 154 
grants.  In the same year 665 hearings were advanced as the 
result of Administrative Reviews, with a total of 232 grants 
given in those cases.

The Director also spent considerable time answering ques-
tions from those in attendance, questions that ranged from 
why can’t lifers have family visits (not the Board’s purview) 
to why are all commissioners former prosecutors (they aren’t, 
in fact no current parole commissioner is a former DA).  Our 
thanks to Ms. Shaffer for not only surrendering part of her 
weekend to speak at the seminar, but for her openness and 
willingness to engage stakeholders in the conversation.

Also appearing was Roy Wesley, Chief 
Deputy Director, Office of the Inspector 
General. Mr. Wesley provided an over-
view of the OIG’s function as overseer of 
the prison and correctional system. The 
OIG reviews internal investigations, vets 
warden candidates and investigates citi-
zens complaints.

Wesley spoke on the OIG’s efforts to 
mitigate the false positives UA results 

for those inmates taking prescription medication and provided 
information on how to file a citizens’ complaint with his office 
Attendees were pleased to know there is an agency monitor-
ing CDCR and appreciative of learning how to access the OIG 
office. Our thanks to both Mr. Wesley, for his participation, 
and to the Inspector General Robert Barton for his continuing 
interest in Lifer issues.
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GOVERNOR REVERSALS—A TEASER

The annual report on parole grants reversed by Gov. 
Brown was released in late February and so far there are 
no huge surprises.  In 2015, however, the Governor re-
versed only 95 parole grants, down significantly from the 
133 the previous year.

With 906 grants given, the 95 reversals work out to just 
over a 10% reversal rate, a personal best not only for this 

Governor, but many before him.  It’s a downward trend we want to see con-
tinue.

We are currently plodding our way through those dismal missives, reading the 
good, the bad and the ugly, and the Governor makes a habit of pointing out 
the latter.  It’s a mind-numbing task, but the resulting report, which will high-
light the common denominators among those reversed, is always useful and 
informative.

Although not yet complete, there are, at this point, few surprises from previ-
ous years.  The characteristics of the victims seem to be one of Brown’s biggest 
triggers, with those committing crimes against women, children or other vul-
nerable victims most likely to be told no.  And the Governor continues to ask 
the unanswerable question—why did you do what you did?  And those who weren’t satisfied with one method of 
mayhem, inflicting more than one sort of violence (shooting, stabbing, et al) on a victim were also in Brown’s cross 
hairs—no pun intended.

Next issue of CLN will feature the complete report, with the Governor’s triggers noted and identified.  And as tedious 
as this task is, the results are worth the effort.

THE FATE OF ELDERLY PAROLE LEGISLATION

Elder or elderly parole consideration, which tasks parole panels with providing spe-
cial consideration to the recidivism risk of those inmates who are aging within the 
system, (specifically those who are 60 years and older and have served at least 25 
continuous years of incarceration), has been on-going since the early months of 
2014, under an agreement between the BPH and the 3 federal judges overseeing 
prison population reduction.  This process applies to both those sentenced to life 
with the possibility of parole and to long-term determinate sentenced inmates.

As part of the process, special CRAs are conducted, which take into consideration, in 
evaluating the inmate’s potential risk, such factors as advanced age, length of con-
finement and any diminished physical condition that could impact potential danger-
ousness.  Empirical studies have shown those over the age of 55 have a dramatically 
reduced recidivism potential, as do those individuals incarcerated 20 years or longer.  
While elderly parole hearings have been in process for 2 years, and the BPH shows 

POLITICS
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no indication of changing or discarding that process, efforts 
were made last legislative session to codify elderly parole, or 
make the process a law, not simply an agreement between 
the board and the judges.  That effort, SB 224 by Sen. Carol 
Liu, would have expanded the guidelines for elderly parole 
consideration to those aged 50 years and over and who had 
served 15 or more.

SB 224, however, did not receive the support needed for pas-
sage after being listed as a “two-thirds bill,” meaning passage 
would require a 2/3 majority vote.  The bill officially died on 
Feb. 1, 2016.  On Feb. 19, 2016, hopes were raised when Sen. 
Marc Leno introduced SB 1310, an elderly parole bill with the 
same perimeters as Liu’s failed effort. So far so good.  But it 
wasn’t far enough.

About a month later, in mid-March, Sen. Leno’s office offi-
cially declared SB 1310 a “placeholder bill,” noting, “SB 1310 
is a placeholder bill for other criminal justice reforms we are 
continuing to develop. As the bill moves to committee, it will 
not deal with the issue of elder parole.”  And, sure enough, 
presently SB 1310 deals with trespassing issues.  Why the 

sudden change?

Leno’s office is not very forthcoming on the issue, but his deci-
sion to pull back from supporting elderly parole came shortly 
after a splashy newspaper article detailing the abhorrent and 
infamous details of a crime committed by a prisoner who would 
qualify for elder parole consideration under the criteria of then 
SB 1310. The fact that the individual in question had already 
been considered for parole and found unsuitable apparently 
was not considered enough of a safeguard for the Senator to 
continue to support elderly parole. 
 
Which leaves us where, with elderly parole?  Right where 
things were before the introduction of SB 1310, before the in-
troduction of SB 224.  Elderly parole hearings are being held, 
elderly parole consideration continues, for those over 60 years 
of age and who have served 25 or more years.  There are no 
indications of any change in that process.

But, it would be reassuring to have elderly parole consideration 
codified through law, so that (if and when) the 3 federal judges 
cease their oversight of CDCR, when a new political administra-
tion takes over in Sacramento, those advances toward realistic 
prison reform can be maintained.  LSA, and other groups, con-

POLITICS- Elder Parole

CALIFORNIA AN ALSO-RAN IN POPULATION REDUCTION

Despite intensive scrutiny by 3 federal judges, landmark 
legislation and changes in policy government and even 
more sweeping changes proposed, California does not 
top the heap of those states showing a reduction in the 
number of incarcerated citizens over the last few years.  
True, according to latest reports CDCR has managed, 
sometimes kicking and with still some screaming going 
on, to reduce the prison population (in state, that is) 
from a high in 2006 of nearly of 173,000 to the present 
116,751 bodies in 35 institutions.

“Our criminal justice system today is
 like a bicycle stuck in one gear: the prison gear.”

 The Sentencing Project

Those numbers equate to 131.2% of prison design capac-
ity, slightly below the federal-mandated cap of 137.5% of 
capacity.  That’s the overall picture; but it really isn’t that 
rosy.  The in-state population numbers don’t include an-
other 5,500 in ‘contract beds,’ (read, private pens) and still 
another 5,000 held for California corrections by prisons in 
Arizona and Mississippi.  Smoke and mirrors?  Well, yeah, 
sorta.

And with all that shell-and-pea stuff, California still ranks 
only fourth in states who have managed to reduce their 
prison populations from 1999 through 2014.  According 
to a report by The Sentencing Project, statistics from the 
Bureau of Justice Statistics show California’s overall reduc-
tion of 18.5% falls well behind the leader of the pack, New 
Jersey, which managed to reduce the prison population 
there by 31.4%.  CDCR also comes in behind New York, 
with a 28.1% reduction and Rhode Island, where the pris-
on population dropped by 25.5%. 

In all, according to the report, 39 states reduced their pris-
oner numbers, some by as little as .4% (Ohio).  The report 
also notes, “These reductions have come about through a 
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mix of changes in policy and practice designed to reduce 
admissions to prison and lengths of stay.  Moreover, the 
states with the most substantial reductions have had no 
adverse effect on public safety” (emphasis in the origi-
nal).   

On the flip side, 11 states reported an increase in prison 
populations, with Nebraska winning the shame contest 
with a whopping 21.7% increase in prisoner numbers.  
The report showed most states reached their highest 
prison population numbers anywhere from 1999 to 2013, 
with California’s peak year being 2006.  By the time the 
federal judges became involved the state, maybe seeing 
the handwriting on the wall, had reduced the population 
to just under 162,400 inmates in custody in state.  

So while 116,000+ is a reduction, many prisons haven’t 
yet realized the ‘benefit,’ due to that old averaging equa-
tion, which means some places can still be substantially 
over the limit, so long as others are close to or below max.  
Currently the most crowded places are VSP with 175% of 
design capacity, followed closely by Wasco at 168% , KVSP 
and NKSP with about 161% each.  Only 3 locations are be-
low 100%; CHCF at 75% is the least crowded, followed by 
MCSP at 86% and PBSP at just over 94% of capacity.

On the women’s side the news is even worse; collectively 
the 3 women’s facilities barely squeak under the 137.5% 
cap, at 137.1%.  As you might guess, all are over 100% 
capacity, with CCWF the most crowded at 143% and FWF 
with the ‘most room,’ housing only 125% of capacity.

THOSE PESKY (AND COSTLY) ERRORS OF JUSTICE
When crime---even official misconduct—doesn’t pay

When law’n’order advocates complain about the high 
cost of fighting crime and keeping evil-doers in prison 
there is part of the calculation they fail to consider…the 
cost of injustice.  According to a recently released study 
by a team of university researchers the cost of wrong-
ful convictions and imprisonment have added over $221 
million to the cost of ‘justice’ paid by California taxpay-
ers from 1989 through 2012.

The study, by Rebecca Silbert of UC Berkeley law school 
and John Hollway of the University of Pennsylvania law 
school, based the conclusion of examination of 607 
people who collectively spent over 2,000 years behind 
bars from crimes they were later either exonerated of, 
acquitted after new trials or charges were dismissed.  
Nearly 20 percent of that number were sentenced to life 
terms and more than have were under 35 years old at 
the time of the conviction.

Across the nation last year 149 individuals were exon-
erated, including 58 convicted of homicide; 5 of those 
were in California.  Those wrongly convicted had served 
an average of over 14 years in prison before being 
cleared.  

Several of the most costly ‘errors’ will be familiar to many 
lifers: prosecutorial misconduct was blamed for $53 mil-
lion in damages, so-called eye-witness identification 
caused $31 million in payouts and ineffective defense 
counsel accounted for another $27 million.  Errors in ho-
micide cases cost taxpayers an average of $1.3 million per 
case.

And, as if to add insult to injury, mistakes in violent crimes 
such as homicide cases are made more often; 30% of the 
time compared with 20% of all other convictions.  The 
study’s authors theorize the increased error margin may 
be due to the increased emotion and pressure to achieve 
a conviction in such cases, or conviction at all costs in 
some instances.

Although many studies have in the past pointed out the 
need for scrutiny and nearly 10 years ago a state com-
mission made recommendations for changes to reduce 
wrongful convictions caused by false confessions, mistak-
en identity, perjury, including ‘junk science,’ few of those 
safeguards have been enacted.  About the only firm step 
in the right direction—so far, is the 2011 bill signed by 
Gov. Brown that prohibits convictions based solely on the 
uncorroborated testimony of jail house informants.  
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Not surprisingly, Los Angeles leads the way, with 370 le-
gal settlements for a total of just over $93 million, and LA 
County accounting for another 99 cases and $29.5 mil-
lion.  Those numbers include the 85 exonerations that 
resulted from the LAPD’s Ramparts Division corruption 
scandal.  

San Francisco paid out $12.6 million on 97 wrongful cas-
es and Oakland, with 364 cases, was tabbed for $49.5 
million.  And the Central Valley was not spared; Fresno 

 WHEN CRIME DOES PAY

Maybe not you, the prisoner, but crime does pay, for some.  The CDCR 
and CCPOA (brothers/sisters in arms?  Partners in crime?  Co-conspira-
tors?) recently announced agreement to provide substantial pay raises 
to the boys and girls in green.

Terms of the agreement reportedly include annual 3 percent across-
the-board raises for the members of the California Correctional Peace 
Officers Association beginning this July 1, with ratification of the agree-
ment.   Second and third raises would take effect on July 1, 2017 and 
July 1, 2018.

This brings the average wage for a correctional officer/member of the 
CCPOA to $85,000 annually.  Not bad for a job with only a few official 

qualifications: must be US. citizenship (or applying to be one), be at least 21 years old, have at least a GED, no felony 
convictions and be able to (legally) possess a firearm.

So crime does pay—the average annual wage for the rest of Californians is just under $52,000…which means guards 
et al are making about 40% more than the average worker in the state.  Tax dollars at work.

County reported 22 cases at a cost of $3.4 million, Sac-
ramento County, 193 cases at $7.7 million and the City 
of Sacramento paid out $482,000 to settle 193 additional 
cases.

Even relatively small and quiet Placer County got it wrong 
14 times, mistakes that cost taxpayers there $357,000 
and the City of Stockton shelled out $1.5 million on 45 
cases; a bargain in comparison to what cities and coun-
ties were assessed.

OUTLOOK FOR FAMILY VISITS
 Better, if well-meaning zealots don’t screw things 

up with unnecessary petitions and publicity.

A few years ago, after Dr. Jeffrey Beard was appointed 
Secretary of Corrections by Governor Brown, LSA sat 
down with Mr. Beard to discuss the future of corrections, 
including the restoration of family visits for lifers.  And 
to that question Beard said, with total aplomb and total 
shallow affect that he was opposed to family visits for lif-
ers “because they don’t deserve them.”  That screeching 
you heard was LSA restraining ourselves from doing dam-
age to the (not so) good Doctor.

Time passes, and fortunately, so do Secretaries of Correc-
tion.  Current holder of the seat is Scott Kerman, not a 
new face to corrections or LSA.  At a recent meeting with 
the new director we posed the same question: what is his 
take on the restoration of family visits for lifers?   Answer?  
Kernan, who worked in the institutions when family visits 
for lifers were in place, said he would not be opposed to 
reinstating those events.

In fact, he voiced his understanding of the positive and 
rehabilitative impact such encounters can have on lifers, 
who otherwise traditionally had little to encourage them 

JUSTICE cont.

CDCR
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to program or rehabilitate.  Since that conversation with 
Sec. Kernan, LSA, along with other groups and individu-
als, have been quietly discussing the issue with various 
stakeholders in prison reform and corrections, with gen-
erally positive and encouraging response.

Let’s be clear: nothing yet has been formally proposed 
or offered and no promises made.  But the atmosphere 
has certainly changed and discussions are ongoing.  Al-
though a recent communication from ARC mentioned 
the possibility of family visits in ‘early 2017,’ as yet no 
one knows for sure.  But prospects are promising.

Which brings us to the topic of how lifers and their fami-
lies can help—or hurt—these efforts.  And it’s the pos-
sible hurt that causes us the most concern.  

Family visits, if reinstated, would be what they were in 
the past—visits for the family.  That means children, 
siblings, parents, even grandparents could participate, 
along with legal wives.  These are not, as some refer to 
them, conjugal visits.  In fact, to call them by that title is 
perhaps the most damaging thing that can be done.  The 
idea that any prisoner might be engaging in the big “S” is 
gasoline on the fire of hatred for many.  

The rehabilitative effects of family unity and bonding 
don’t end with the bonds shared by spouses, but are, 
in fact, just as important with other family members. So 
please, call them what they are meant to be, family visits.

LSA continues to receive queries from both inmates and 
family members regarding petitions, either in person or 
on-line, asking, or in some cases demanding, that family 
visits be afforded to lifers.  And while we can’t say sign or 
don’t sign, we can offer a few facts for thought.  

First, the fastest way to invite public scrutiny, comment, 
outrage or uproar is to put a request out for public sup-
port.  And that is exactly what petitions do. 

Second, most of the petitions are directed at entirely the 
wrong individuals or agencies.  One current on-line pe-
tition housed at MoveOn.org suggests it will be “deliv-
ered to the Department of Corrections (California), The 
California State House, The California State Senate, Gov-

 CDCR - Family Visits ernor Edmund Brown, The United States House of Rep-
resentatives and President Barack Obama.”  Really?  The 
petition is going to be delivered to the California State 
House?  Where would that be?  And what is the State 
House, whatever it is, going to do with said petition?

The US House of Representatives?   Which of the 100+ 
representatives will be on hand to accept the petition..
maybe one from Rhode Island?  President Obama?   
Among the hundreds of thousands of communications he 
receives each day, what will he do with this non-personal 
list of names?  Not to mention (well, OK, we’re gonna 
mention it) the fact that neither the US House of Rep-
resentatives nor the President can do anything about a 
state policy such as family visits for lifers in California.

As to what the petition itself actually says ?---who knows, 
the text is not available to read.  And supporters of fam-
ily visitation (and we’re among those supporters) wonder 
why we gnash our teeth at ‘actions’ like these.  

So bottom line, we, and others, are trying, working on 
the restoration of family visits in every realistic and prac-
tical way possible.  But before you or your family endorse, 
sign, support or encourage petitions, demonstrations, or 
loud demands please consider that these actions might 
actually have the opposite effect from what you desire.  
Know that this is a possibility that has more chance now 
the last several years, if too much noise, too many chiefs 
and too much controversy don’t ruin those chances.



        Volume 12   Number 2 #68   Mar./Apr.  2016CALIFORNIA   LIFER   NEWSLETTER

34
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Specializing in Representing Life Term Inmates in:
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Petitions for Writ of Habeas Corpus on Board Denials
and Governor Reversals
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legal representation
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http://www.shouselaw.com

Tel: (949)  623 - 8314 
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NEW FACES IN NEW PLACES
It seems to be a cyclical thing; changing faces and chairs 
in CDCR headquarters in Sacramento.  After the appoint-
ment of Scott Kernan as Secretary of Corrections there 
has been a spate of people shifting, familiar faces in new 
positions and some familiar faces simply gone.

On April 4 Gov. Brown announced a plethora of appoint-
ments, moving some individuals around like pieces on 
chess board.  Now if we could just figure out if it’s check, 
or check mate.

Herewith is a recap of the newest Directors, Deputy Di-
rectors and others.  Many of these folks can have a sig-
nificant impact on the lives and conditions of prisoners 
within the system.  Where ‘compensation’ is noted, read 
salary.  For those individuals who require Senate confir-
mation, LSA/CLN will be at the hearings to offer up our 
thoughts and opinions, after due diligence in research 
and soliciting input from various sources.

Ralph M. Diaz, 46, of Sacramento, has been appointed Un-
dersecretary for Operations at the California Department 
of Corrections and Rehabilitation, where he has served 
as Deputy Director of Facility Operations since 2014 and 
was Associate Director of High Security Institutions from 
2013 to 2014. He served in several positions at the Califor-
nia Substance Abuse Treatment Facility and State Prison, 
Corcoran from 2000 to 2013, including Warden, Acting 
Warden, Chief Deputy Administrator, Captain and Coun-
selor Supervisor. Diaz was a Correctional Counselor and 
correctional officer at the California State Prison, Corco-
ran, from 1993 to 2000 and a correctional officer at Was-
co State Prison from 1991 to 1993. This position requires 
Senate confirmation and the compensation is $167,364. 

Kathleen Allison, 51, of Sacramento, has been appointed 
Director of the Division of Adult Institutions at the Califor-
nia Department of Corrections and Rehabilitation, where 
she has been Deputy Director of Facility Support since 
2012 and was Associate Director of Female Offender Pro-
grams and services from 2011 to 2012. Allison served in 
several positions at the California Substance Abuse Treat-
ment Facility and State Prison, Corcoran from 2002 to 

CDCR
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CDCR
2011, including Warden, Chief Deputy Warden, Associate 
Warden and Correctional Health Services Administrator. 
She held several positions at Avenal State Prison from 
1987 to 2002, including Community Resources Manager, 
Senior Medical Technical Assistant and Medical Technical 
Assistant. Allison was a Senior Medical Technical Assis-
tant at North Kern State Prison from 1993 to 1994. She is 
a licensed registered nurse. This position requires Senate 
confirmation and the compensation is $163,212.

Guillermo Viera Rosa, 41, of Riverside, has been appoint-
ed Director of the Division of Adult Parole Operations at 
the California Department of Corrections and Rehabilita-
tion, where he has been regional parole administrator 
since 2015 and has served in several positions since 2000, 
including Associate Director, Parole Administrator, Parole 
Agent Supervisor and Parole Agent. Viera Rosa served in 
several positions at the Board of Parole Hearings from 
2004 to 2009, including Deputy Commissioner, Correc-
tional Counselor Supervisor and Parole Agent Specialist. 
He was an instructor at the Riverside County Office of 
Education from 2003 to 2004 and a Deputy Probation 
Officer at the San Bernardino County Probation Depart-
ment from 1995 to 2000. Viera Rosa earned a Doctor of 

Law and Policy degree from Northeastern University and 
a Master of Arts degree in social science from Azusa Pacif-
ic University. This position requires Senate confirmation 
and the compensation is $151,116. 

Connie Gipson, 52, of Bakersfield, has been appointed 
Deputy Director of Facility Operations in the Division of 
Adult Institutions at the California Department of Correc-
tions and Rehabilitations, where she has served as Associ-
ate Director of General Population Male Offenders since 
2013. Gipson served in several positions at California 
State Prison, Corcoran from 2010 to 2013, including War-
den, Acting Warden and Chief Deputy Warden. She was 
Associate Warden at North Kern State Prison from 2008 
to 2010 and held several positions at Wasco State Prison 
from 1997 to 2008, including Captain, Business Manager 
and Health Program Coordinator. Gipson was a Senior 
Medical Technical Assistant at the California Institution 
for Women from 1994 to 1997, where she was a Medical 
Technical Assistant from 1988 to 1994. This position does 
not require Senate confirmation and the compensation is 
$149,556. 

There may be more changes and new, and not-so new, 
faces to come.  Stay tuned.
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THE AMENDS PROJECT ROLLS ON

Just over a month since The Amends Project began 
presenting workshops to assist those wanting 
to further their own rehabilitation and healing, 
as well as potentially that of their victims, we’ve 
already reached nearly 200 inmates in 4 separate 
institutions, offering guidelines, suggestions and 
assistance in writing apology and amends letters to 
their victims and victims’ families.  And the requests 
keep coming; inmates in 20 prisons have written 
for information and to request the workshop be 
presented.

Currently the enrollment rate is well over 50% of 
those who attend the workshop—that’s right, you 
can attend the presentation but that doesn’t mean 
you have to enroll or write that difficult letter.  
That decision is entirely up to you, we’re just the 
facilitators here. 

And the letters are arriving also, some in fact, from 
those who have heard about The Amends Project 
but haven’t yet had the opportunity to participate 
in the workshop.  As expected, many of the early 
efforts, especially among those who haven’t yet 
been through the program are not quite what they 
should be.  And so our specially trained volunteer 
readers are providing direction and suggestions, 

helping those who want to make this healing effort 
find the right path, the right language to express their 
remorse and life-change.

For those who haven’t yet been through the in-person 
workshop, please hold those letters.  It is important 
for both you and LSA that we maximize our time and 
effort on this project, and frankly, the letters coming 
in from those who haven’t experienced the workshop 
are usually well below the standard we have set, 
taking more time to critique and respond to than 
those coming to us after the writer as participated in 
the workshop.  And because we are maximizing our 
resources, we can’t provide this in-person service 
to individuals—groups are the best venue for this 
program.

If you’ve already contacted us about bringing 
Amends to your location, and have provided us with 
contact information for group sponsors or facilitators, 
we’re working on it.  Our best strategy is to schedule 
appearances at prisons in close proximity to each 
other on successive days, making our travels from 
our Sacramento base as efficient as possible.  

As with all things involving CDCR, it’s a process, 
and not always a smooth one, but one we can work 
through.  The Amends Project has found its legs and 
will be traveling farther afield in coming weeks.  Get 
your writing materials ready, and be willing to be 
open, honest and genuine.  

For more information on The Amends Project, write 
us at 

LSA, 
PO BOX 277, 
Rancho Cordova, CA. 95741, 

and mark your envelope “Amends Project.”

 LSA
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LSA

VET’S REPORT
A continuing commentary by Vic Abrunzo, veteran and 

member of LSA Board of Directors

First, a short introduction; Disabled Vietnam-Era Vet.  
Lifetime member of D.A.V.  Not combat, not in-country, 
not trying to fool anybody.  I was very lucky to have been 
a chair-borne paragraph trooper.

Similarly, while not an involuntary guest 
of the State of California, I’ve served on 
Inmate Family Councils at three prisons, 
and otherwise been inside the gates at 
about 11 institutions for parole hearings, 
IFC meetings, GRSC and  otherwise.  I’ve 
served on the board of a re-entry Facility 
and am a Board member at Life Support 
Alliance, publisher of CLN.

Having said all that, systems to provide 
support for veterans in the prison system 
appear to be irregular, uneven, and 
leaving much to be desired.  Examples 
are helping verify qualification for benefits, getting those 
benefits, assistance in acquiring copies of DD214, ILTAGS 
addressing vet’s needs, etc.

A number of folks have alluded to the fact that the BPH 
Commissioners do not seem to have an understanding of 
the impact of PTSD on gaining “insight” into the causes of 
the life crime, or otherwise as a factor impacting Rational 
Choice theory on the individual decision-making process, 
as a factor in  the CRAs.

For these reasons, and I am sure many more, it has been 
suggested that vets need to start taking care of themselves, 
if not one another.  About a year ago a VFW post was 
chartered at the Correctional Institute for Women in 
Corona.  Efforts to create another at CIM were reportedly 
underway, but the outcome is currently unknown.  But it 
is possible and the benefits for incarcerated vets should 
be explored.

Last month we heard of an ILTAG for veterans at Stockton 
California Health Care Facility and just this month, an 
offender newsletter out of Wisconsin identified offenders 
doing their time as Veterans Service Officers inside 

Soledad.

 On April 6 I spent the day at a Veteran’s Summit held 
at the Nixon Presidential Library in Orange County and 
conducted by the Veterans Legal Institute.  Part of the 
program was a panel of CalVet Deputies and Cal Vet 
Secretary, Dr. Imabasciani.  There is a new Deputy Director, 
Richardo Reyes, who heads Minority Veterans Affairs and 
believes the incarcerated may be a group he needs to try 
to understand and better address. 

 
I can also confirm that BPH has 
been working with the Cal Vet staff 
to try to assist in areas where their 
constituencies overlap; vets serving 
life terms.  Lastly, for those who are 
totally frustrated with the visiting 
vendors from the Business Enterprise 
Program of the Department of 
Rehabilitation, I have asked California 
Dept. of Veterans Affairs why they 
don’t share in the jobs available 
in State Operated buildings, and 
particularly the prisons.

The myriad of this activity suggests one important point to 
me.  We ought to be communicating to share successes, 
to identify and address issues impacting veterans and to 
find support, both inside and out.  Since I’ll be seventy 
(70) this year, I’m probably not the guy for the long run, 
but will be glad to help get the discussion under way.

Let’s start a conversation, in care of Life Support Alliance.  
Let us know what’s going on at your institution that 
impacts vets, good or bad.  Got an ILTAG group for vets?  
Let us know how it started and what it does.   Unaddressed 
PTSD issues?  Let us know. Was your military service and 
possible associated issues a factor in your crime and/or 
your parole hearing?  We’d like to hear about it.

 Be sure to mark your envelope “Vet Stuff”.
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   GAIL HUMMEL,  Esquire 
         P.O. Box 520, Orinda, CA  94563 
               Contact at (925)708-7061 
              Attorney.Hummel@gmail.com 

 
Passionate, Effective Representation 
 
LIFER HEARING SPECIALIST 
Parole Consideration // Youth Offender// Elder 
 Medical & 3-Strike Parole//Rescission andEn Banc 
 Hearings// Revocation Hearings – Court and BPH 
Petitions for Writ of Habeas Corpus on Parole 
Denials and Reversals // Applications for Clemency 

 
Experienced:    23 years in criminal defense and 
parole law.  Lifer hearings since 2009. 
 
To prepare you: We’ll have in-depth sessions 
on causative factors and other insight topics, plus 
the different “versions” vs. the actual facts of your 
Life Crime.You’ll also receive preparation for the 
forensic psychologist’s interview, guidance on 
addressingprior criminal history, 115s,childhood 
background withthe panel, assistance with the 
1045(a) Petition toAdvanceand help with client 
documents such as relapse prevention plans,etc. 

No limit on the number of attorney visits – 
 you get as many as you need. 
 
Past results: 

   - Client wins parole despite a 115 for Fighting 10 
months before the hearing and with a prior history of 
offighting 115s.  A year and a half later, following a 
Governor reversal, the next panel also grants parole. 
   - Panel foundclient’s denial of gang involvement 
behind his crime was not credible but nonetheless 
agreed with us he no longer posed an unreasonable 
risk.  Parole was granted.  Gov. did not reverse. 
  - Panel grants parole to client with most custody 
points of any inmatereleased up to that time (more 
than 400).  After BPH review sends us to en banc 
hearing, full Board affirms the grant. 

 
        AFFORDABLE RATES   PAYMENT PLANS 
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SECURITY/WELFARE CHECKS SLEEP SURVEY       

Who we are: The Prisoner Hunger Strike Solidarity Coalition (PHSS)  
 
originated in the SF Bay Area in 2011 to amplify the voices of CA prisoners on hunger strike striving to achieve their Five 
Core Human Rights Demands. It is made up of family members and loved ones, formerly incarcerated people, grassroots 
organizations, lawyers, and individuals. The coalition continues to work in solidarity with CA prisoners and their families to 
end the torture that is solitary confinement.  

 
Why we are conducting this survey: Beginning as early as 2013, many prisoners throughout the CA prison 
system - housed in SHU's, AdSeg and on death row - have reported guards doing "security/welfare checks" 
every 30 minutes, 48 times a day. We’ve been told that the start dates of these checks have varied at different 
prisons. Some prisoners say the checks are extremely noisy and disruptive, result in denial of sleep, and cause 
harmful side effects. We wish to document what is occurring in the various solitary units throughout CA prisons 
with regard to “security/welfare checks.” 
 
1. Name of Prison             Since when?               

2.  When did the “security/welfare checks” begin?  

 
3. How frequently do they occur? ___ /hour; ____ /day 
 
4. Is there a difference between the frequency at night and during the day? YES / NO 
 
5. If so, how many times an hour? day__ /hr; night __ /hr    
 
6. Is this the 1st time they've occurred? Y/N 
 
7. Please describe the sounds/noises. For example, what are the sounds? Loud? Do they echo? 
 
 
8. Please describe the behavior of guards when conducting the “security/welfare checks.” For example, are they 
quiet, noisy, take a long time to pass through the cells, rap their keys against the bars, jangle their keys, say 
anything?  
 
 
 
9. How do the checks affect your ability to sleep, such as amount of time you sleep, how deeply you sleep, how 
many times you wake up, how long you are awake? 
 
 
10. Before the checks began, how well did you sleep and how much sleep did you get? 
 
11. How do the checks affect your ability to function and perform mental & physical tasks? 
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12. How have the checks affected your mood, feelings, and attitudes? 
 
13. Has anything helped such as the provision of ear plugs, being moved to a lower tier, or guard training 
resulting in quieter checks? 
 
14. Have you filed complaint(s) regarding the “security/welfare checks?” YES / NO 
 
15. Date complaint(s) filed?  Still pending? YES / NO  
 
16. Outcome(s)? 
 
17. Have you consulted with anyone about the checks such as an attorney? YES / NO   
 
18. Outcome? 
 
19. Do you think the checks could be done differently to be less disruptive to your sleep? YES / NO 
 
20. If yes, what would you want to change? 
 
 
21. Do you know if the checks have impacted other people in the area near you? YES / NO 
 

22. If yes, please explain:                               

 

23. Any additional comment(s)? 

 

 

We won't identify you in our report, but we may reference anonymously some of your answers.  
Do we have your permission to share your identifying info with the UN Special Rapporteur on 
Torture as part of a human rights complaint? YES / NO      

Your Name, Date, Prison,  CDCr# 

PHSS thanks you very much for helping us by completing this survey.  
Please send answers to: PHSS, c/o California Prison Focus, 1904 Franklin St, Ste 507, 

Oakland, CA 94612     
For more info about us: 510-426-5322     https://prisonerhungerstrikesolidarity.wordpress.com/   
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    Partial Reading List
    GETTING READY FOR BOARD

ANGER
Freeing the Angry Mind, Peter Bankart
The Anger Trap, Les Carter
Transforming Anger, Doc Lew Childre
Anger Among Angels, William Defoore
Healing Rage, Women Making Inner Peace Possible,
Ruth King
Beyond Anger, Thomas Harbin

SUBSTANCE ABUSE
Staying Sober, Terence Gorski
Understanding The 12 Steps, Terence Gorski
The Addiction Workbook, Patrick Fanning
Overcoming Meth Addiction, Steve J. Lee

RELATIONSHIPS & SELF AWARENESS
Co Dependant No More, Melody Beattie
Personhood, The Art of Being Fully Human, Leo 
Buscaglia
Confusing Love with Obession, John D. Moore
Emotional Sobriety: From Relationship Trauma to 
Resilience and Balance, Tian Dayton

COMMUNICATION/FORGIVENESS
Forgiveness is a Choice, Robert Enright
Non-Violent Communication, Marshall Rosenberg
Radical Forgiveness, Colin Tipping
Lost Fathers, Laraine Herring
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Excuse our ‘Potty Humor’ but 
LOTS of discussion on who 
uses which bathroom lately! 

Here are some ideas of how to 
solve (or not)
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MARC ERIC NORTON 
ATTORNEY AT LAW 

 
BOLD  -  AGGRESSIVE  -  COMPETENT  

LEGAL REPRESENTATION 
 

Representing Term-to-Life Clients at Parole Suitability Hearings Since 2006 
 

Practice Exclusively Limited to Parole Hearing and Related Matters; Including Petitions for 
Writs of Habeas Corpus on Board Denials and/or Governor Reversals of Parole Grants, and SB 260 

 
~~~~ 

 
 “Marc fought for me like I paid him a half million dollars!”  Edwin “Chief” Whitespeare, CMF (R.I.P) 

 
“The Board's psychologist rated me as MODERATE/HIGH for violent recidivism. Marc tore that report apart piece-by-piece 

 and got me a parole date. Marc is the best lawyer I have ever seen.” Glenn Bailey, B47535 
 

“ I'm in prison for a murder I DID NOT COMMIT! Marc made sure the Board followed the law and got me a parole date 
even with 4 of the victim's family at the hearing trying to keep me locked up.” T. Bennett, D-72735 

 

I have successfully argued  GRANTS of PAROLE for “Lifers” and have won many cases in the courts 

~~~~ 

PO Box 162   Zamora  CA  95698 
phone: 530.669.7999  -- collect calls accepted  (please be patient) 

 email: marc@marcnortonlaw.com 

 Advertisement



CLN
California Lifer Newsletter
P.O. Box 277
Rancho Cordova, CA 95741

WHEN DOES YOUR SUBSCRIPTION TO CLN EXPIRE?

Your subscription will expire on the date indicated on the first line of the mailing label above.  
After that date, you will not receive further issues of CLN without renewal.

ADVERTISEMENT 

MICHAEL EVAN BECKMAN 
Practicing Law since 1982  California State Bar Number 105412 

HIGH QUALITY  LOW COST  EXPERIENCED 
LEGAL REPRESENTATION 

 
Specializing in/Practice Limited to Representing Life Term Inmates in: 

 
 Parole Suitability Hearings and 

Pre-Hearing Consultations 
 
 Rescission/En Banc Hearings 

 
 Elder (60/25), Medical, and  

3-Striker Parole Hearings 

 Habeas Corpus Petitions from 
Parole Denials/Governor Reversals 

 
 Youthful Offender Parole Hearings 

 
 Petitions for Juvenile LWOP  

 
 

Since 1/2009 Over 52% Parole Hearing Grant Rate and 165+ Clients Released. 
 

“YOU’RE THE FIRST LAWYER WHO EVER FOUGHT FOR ME” - client, CMC-E 
 

1732 Aviation Blvd. PMB 326,Redondo Beach,  CA  90278 
(310) 394-3138  fax (310) 451-3203 

www.calparolelawyer.com 
(collect calls accepted) 


