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COVID-19 PANDEMIC 
Prologue 

   The Covid-19 pandemic is a public health risk affecting all 
persons – whether free or incarcerated. But in an odd turn 
of events, those who are incarcerated are less likely to be-
come infected because the prison walls isolate them from 
the sources of the disease – namely, other persons coming 
onto the prison grounds from the infected free population. 
Stated another way, this disease is NOT carried by mosqui-
tos, bird droppings, or rodents that can transgress the pris-
on walls. Unless and until untested prison staff or visitors 
can be refused admission at the prison gates, prisoners will 
remain at the peril of this vector. 

   Recognizing this, CDCR first began to ask all persons enter-
ing prison grounds if they felt sick; if so, they were turned 
away. Next, CDCR implemented an infrared thermometer 
forehead temperature test instead. In the first three days of 
this test, no fewer than 170 staffers reporting for work were 
found to have temperatures and were turned away. 

   But this disease is sneaky. One can be infected but show 
no symptoms, and still be contagious. The only way to stop 
such ‘invisible’ carriers is to give all persons entering prison 
grounds tests for infection.  Until recently, these could only 
be accomplished with nose swabs and a laboratory analysis 
that took days to complete.  However, in the first week of 
April, 2020, Abbott Labs announced a new 5-minute test, 
using portable analysis machines that are widely available. 
LSA gave this information to CDCR management, and asked 
them to implement it – to permit the protection of prison-
ers from the people-carried vector of transmission.    

   Typically, this disease is transmitted person-to-person 

Covid-19 Pandemic 
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Plata v. Newsom 
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through air droplets expelled from an infected person’s 
mouth into the air – then breathed by a nearby person. 
The most widely accepted defenses against such transmis-
sion are ‘social’ distancing (6 ft. or more), face masks, and 
covering up coughs and sneezes.  

   Because Covid-19 can also be transmitted on surfaces 
touched by infected people, frequent thorough washing of 
hands with soap and water for 20 seconds is required. 
Possible material vectors include mail (low probability), 
food preparation, doorknobs, phones, and TV controls. For 
these vectors, sanitizers are the recommended defense.   

   The Covid-19 virus is not a “living” thing that can be 
“killed,” but rather a chemical particle housed inside a 
protective shell.  This shell is readily broken down by 
warm, sudsy water (preferably at least 77 degrees). The 
viral particle is then unprotected and destroyed.      

  The universal defense against infection is frequent hand 
washing, wearing a cloth mask, and NOT touching one’s 
face.  This applies to all persons, both those inside, and 
outside, the prison walls. 

 

FEDERAL COURTS RULE THAT CDCR’S RESPONSE TO PRE-
VENT AND TREAT COVID-19 INFECTIONS IN PRISONER 
POPULATION DOES NOT AMOUNT TO “DELIBERATE IN-

DIFFERENCE” OR “CRUEL AND UNUSUAL PUNISHMENT” 

Coleman v. Newsom 

USDC ED Cal., No. 2:90-cv-0520 KJM DB P 

Plata v. Newsom 

USDC ND Cal., No. 01-cv-01351-JST 
xnd Three-Judge Court 

 

   As soon as the Covid-19 pandemic became prevalent in 
California, the worry commenced as to what would happen 
if infection spread to prisons.  The Prison Law Office, a vet-
eran of fighting for better medical care in prisons (and re-
ducing overcrowding as part of that effort), immediately 
sprang into action, accusing CDCR of inadequate response 
and preparedness for Covid-19 inside the walls.   

   They first went to the Three-Judge panel in federal court 

                                             ……..cont. page 4                                 

PUBLISHER’S NOTE     

***  

California Lifer Newsletter (CLN) is a 

collection of informational and opinion 

articles on issues of interest and use to 

California inmates serving indetermi-

nate prison terms (lifers) and their 

families.   

CLN is published by Life Support Alli-

ance Education Fund (LSAEF), a non-

profit, tax-exempt organization locat-

ed in Sacramento, California.  We are 

not attorneys and nothing in CLN is 

offered as or should be construed as 

legal advice.  

All articles in CLN are the opinion of 

the staff, based on the most accurate, 

credible information available, corrob-

orated by our own research and infor-

mation supplied by our readers and 

associates.  CLN and LSAEF are non-

political but not nonpartisan.  Our in-

terest and commitment is the plight of 

lifers and our mission is to assist them 

in their fight for release through fair 

parole hearings and to improve their 

conditions of commitment.  

We welcome questions, comments 

and other correspondence to the ad-

dress below,  but cannot guarantee an 

immediate or in depth response, due 

to quantity of correspondence.  For 

subscription rates and information, 

please see forms elsewhere in this is-

sue.   

CLN is trademarked and copyrighted and 

may not be used or reproduced in any way 

without consent of the publishers      



Volume 14  Number 2           CALIFORNIA LIFER NEWSLETTER  #92                                  March & April 2020                                    

3 



Volume 14  Number 2           CALIFORNIA LIFER NEWSLETTER  #92                                  March & April 2020                                    

4 

…...cont. from page 2.                                     
that had ruled earlier in the Coleman v. New-
som and Plata v. Newsom litigation, asking for 
a massive population reduction.  That panel 
denied relief because it didn’t have jurisdic-
tion until a federal district court had first been 
presented the question.  So, the PLO went to 
the federal district court, and that court de-
nied relief.  Here, CLN reviews both of these 
legal opinions. 

   The Three-Judge panel began: 

We are living in unprecedented times. The 
spread of COVID-19 is a global crisis, a crisis 
that is heightened in the most vulnerable 
groups among us. One such group is before 
us today. 

Plaintiffs, two classes of inmates incarcer-
ated in California state prisons, have filed a 
motion asking us to order the state to release 
an unspecified, but significant, number of 
prisoners so thatthe prison population can be 
reduced to a level sufficient to allow physical 
distancing to prevent the spread of COVID-
19—which, in Plaintiffs’ view, requires that 
prisoners who live in dorm style environ-
ments be housed six feet apart from one an-
other. ECF No. 3219/6522.1 

While we cannot know with certainty due 
to the pathogenesis of the virus, it appears 
that COVID-19 has not yet surged in Califor-
nia’s prisons. Thus far, only thirteen inmates 
have confirmed cases of the disease. Cal. 
Dep’t of Corr. & Rehab., Population COVID-19 
Tracking, 

https://www.cdcr.ca.gov/covid19/
population-status-tracking/ (last visited Apr. 
4, 2020). And, to their credit, Defendants2 
have already taken steps to combat the virus, 
including taking measures to reduce the pris-
on population. But given the undisputed risk 
of further contagion in a carceral environ-
ment,3 Plaintiffs’ desire to maximize the re-

duction in the state’s prison population is un-
derstandable. 

We conclude, however, that under Feder-
al Rule of Civil Procedure 60(b)(5) and the 
Prison Litigation Reform Act (PLRA), 18 U.S.C. 
§ 3626, Plaintiffs’ emergency motion for relief 
based on COVID-19 is not properly before us. 
This three-judge court was first convened in 
2007 to consider a different issue: whether a 
release of prisoners was necessary to remedy 
California’s structural failure to provide consti-
tutionally adequate medical and mental 
health care services to 

inmates incarcerated in the state’s pris-
ons. We are therefore bound to deny Plain-
tiffs’ motion. 

However, we do so without prejudice to 
Plaintiffs’ seeking relief in a procedurally ap-
propriate forum, including the individual Cole-
man and/or Plata courts. 

  Originally, the Plata case went all the 
way to the US Supreme Court, which up-
held the authority of a Three-Judge panel 
to order prison population reductions up-
on proof of a constitutional violation re-
quiring such a remedy. 

The three-judge court, however, retains 
the authority, and the 

responsibility, to make further amend-
ments to the existing order or 

any modified decree it may enter as war-
ranted by the exercise of its 

sound discretion. “The power of a court of 
equity to modify a decree 

of injunctive relief is long-established, 
broad, and flexible.” New 

York State Assn. for Retarded Children, Inc. 
v. Carey, 706 F.2d 956, 

967 (C.A.2 1983) (Friendly, J.). A court that 
invokes equity’s power 
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to remedy a constitutional violation by 
an injunction mandating 

systemic changes to an institution has 
the continuing duty and 

responsibility to assess the efficacy and 
consequences of its order. Id., 

at 969–971. Experience may teach the 
necessity for modification or 

amendment of an earlier decree. To that 
end, the three-judge court 

must remain open to a showing or 
demonstration by either party that 

the injunction should be altered to en-
sure that the rights and interests 

of the parties are given all due and nec-
essary protection. 

Plata, 563 U.S. at 542–43. 

   The PLO filed an emergency motion re-
garding the Covid-19 concern. 

On March 25, 2020, Plaintiffs filed the mo-
tion currently before us, which they have 
styled as an “Emergency Motion to Modify 
Population Reduction Order.” ECF No. 
3219/6522. The motion asks us to order De-
fendants to release to parole or post-release 
community supervision 

certain categories of inmates, including 
those who are scheduled to parole within a 
year and are either (a) low risk, as deter-
mined by the California Department of Cor-
rections and Rehabilitation’s (CDCR) risk as-
sessment tool or (b) serving time for a non-
violent offense. Id. at 27. Plaintiffs also ask us 
to require Defendants to release or relocate 
inmates who, because of their age or other 
medical conditions, are at a high risk of de-
veloping a severe form of COVID-19. Id. at 27
–28. 

While Plaintiffs have not put forth a specific 
number of inmates that they believe should be 

released, they argued at the April 2, 2020 tele-
phonic hearing on this motion that Defendants 
must release as many inmates as would be re-
quired to allow all remaining inmates to practice 
physical distancing, especially those who reside 
in crowded dorm housing. 

   CDCR responded that in fact it had al-
ready taken measures to confront the is-
sue. 

Although the current record is unclear as to 
when Defendants began planning a response to 
COVID-19, they started implementing preven-
tive measures at least as of March 11, 2020, 
when normal visiting at CDCR institutions was 
canceled statewide, fact sheets and posters on 
the pandemic were delivered to the inmate 
population, and additional hand-sanitizing dis-
penser stations were ordered. ECF No. 3241-
1/6553-1. CDCR has activated “a centrally-
located command center where CDCR and 
CCHCS [California Correctional Health Care Ser-
vices] experts monitor information, prepare for 
known and unknown events, and exchange in-
formation centrally in order to make decisions 
and provide guidance quickly.” ECF No. 
3240/6553-2 ¶ 4 (Gipson 

Decl.). The center’s “goal is to implement 
measures and strategies to protect inmates and 
staff during the COVID-19 pandemic and to en-
hance social distancing and housing options 
during this time.” Id. 

   In addition, Governor Newsom had come 
onto the scene with orders designed to 
pretermit infection inside the state prisons. 

On March 24, 2020, California Governor 
Gavin Newsom issued an executive order di-
recting CDCR to suspend admission of inmates 
to state custody for 30 days, with the possibil-
ity that the suspension would be extended for 
an additional 30 days. ECF No. 3241/6553 ¶ 4 
(Diaz 

Decl.). On March 30, 2020, CDCR Secre-
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tary Ralph Diaz announced that release 
would be accelerated for inmates who 
have less than sixty days remaining on 
their sentence, are not serving a term of 
incarceration for a violent felony or a do-
mestic violence offense, and are not re-
quired to register as a sex offender. Id. ¶ 
5. These last two measures are expected 
to result in an approximately 6,500-
person reduction in the prison popula-
tion over the coming weeks.8 Id. ¶¶ 4– 

 

   CDCR then rebutted the PLO’s emergen-
cy order request on jurisdictional grounds, 
which ultimately was the winning argu-
ment. 

Defendants oppose Plaintiffs’ motion, 
arguing both that their response to 
COVID-19 so far has been constitutional-
ly sufficient, and that the motion is not 
properly before this three-judge court 
because the relief it seeks is, in sub-
stance, a new prisoner release order, 
rather than a modification of our 2009 
order imposing the 137.5% population 
cap. ECF No. 3235/6552. 

   The Panel agreed that the PLO was in the 
wrong court, with the wrong argument. 

Whether Plaintiffs’ motion is properly 
viewed as a modification request is a 
critical question. For one, it bears on 
whether the motion is properly before 
our three-judge court. But even if the 
motion were properly before us, the 
PLRA places significant restrictions on a 
federal 

court’s authority to order the release of 
prisoners as a remedy for a constitution-
al violation. See 18 U.S.C. § 3626. For 
example, a prisoner release order may 
be entered only if “(i) a court has previ-
ously entered an order for less intrusive 

relief that has failed to remedy the dep-
rivation of the Federal right sought to be 
remedied through the prisoner release 
order; and (ii) the defendant has had a 
reasonable amount of time to comply 
with the previous court orders.” Id. 

§ 3626(a)(3)(A)(i)–(ii). Plaintiffs argue 
that our 2009 order imposing the 
137.5% population cap satisfies the 
PLRA’s requirement of a prior order for 
less intrusive relief. ECF No. 3219/6522 
at 31–32. If, however, the relief they 
seek is not actually a modification of the 
2009 order but rather new relief based 
on the new threat of harm posed by 
COVID-19, Plaintiffs likely cannot satisfy 
the prior order requirement at this point 
because there have not yet been any 
orders requiring 

Defendants to take measures short of 
release to address the threat of the vi-
rus; nor have Defendants had a reasona-
ble time in which to comply. 

   The PLO tried to convince the panel that 
CDCR’s actions amounted to violation of 
previous constitutional violations found in 
Plata and Coleman. 

Plaintiffs argue that the potential harm 
posed by COVID-19 is attributable to the 
constitutional violations that have been 
previously found in these cases because 
“[p]reventing the spread of a dangerous, 
contagious illness is plainly a require-
ment of an adequate medical care. sys-
tem.” ECF No. 3248/6558 at 3–4. As a 
general matter, we agree that the Eighth 
Amendment requires Defendants to 
take adequate steps to curb the spread 
of disease within the prison system. 

Indeed, disease control is one of the areas 
in which the Plata court previously conclud-
ed that Defendants fell short. See Coleman I, 
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922 F. Supp. 2d at 896. For example, the Pla-
ta court previously found that the prison in-
take process, “which was designed to allow 
medical staff to 

identify inmates’ medical issues, including 
communicable diseases, . . . was woefully in-
adequate.” Id. (describing a finding of the 
Plata court in Plata v. Schwarzenegger, No. 
01-1351-TEH, 2005 WL 2932254, at *12 (N.D. 
Cal. Oct. 3, 2005)). It also found that exam 
tables and  counter tops where prisoners 
with infectious diseases were treated “were 
not routinely disinfected or sanitized.” See id. 
at 896 (quoting Plata, 2005 WL 2932253, at 
*14); see also Plata, 563 U.S. at 50 (citing 

this fact in affirming the population cap or-
der). Still, Defendants inability to control dis-
ease was only one symptom of an overall 
failure to provide inmates with access to con-
stitutionally adequate health care services. 

   But the situation today is not the same, legally, 
as that presented in 2009 by Plata and Coleman. 

Here, however, the impetus for the release 
order Plaintiffs seek is different from the 
overarching structural violations underlying 
the 2009 population reduction order. The 
specific harm Plaintiffs allege is not caused 
by constitutional shortcomings in Defend-
ants’ ability to provide medical and mental 
health services. Indeed, Plaintiffs’ own expert 
acknowledges that California’s inmates 
would still face a substantial risk of harm 
from COVID-19 “even if the health care deliv-
ery system were constitutionally adequate.” 
ECF No. 3219-4/6524 ¶ 19 (Stern Decl.). That 
the harm Plaintiffs face is not dependent on 
the existence of a constitutionally inade-
quate health care delivery system is strong 
evidence that it is rooted in a significantly 
different underlying cause than what was be-
fore us in the prior three-judge court pro-
ceedings. While the threat posed by COVID-

19 is undoubtedly medical, the particular 
risks the disease poses to prisoners are pri-
marily a function of the contagiousness of 
the virus and thenature of incarceration. 
There is no vaccine for COVID-19. Thus far, 
the only way to stop its spread is through 
preventive measures—principal among them 
maintaining physical distancing sufficient to 
hinder airborne person-to-person transmis-
sion. See ECF No. 3221-1/6259-1 at 109 
(CDC, Interim Guidance on Management of 
Coronavirus Disease 2019 (COVID-19) in Cor-
rectional and Detention Facilities) (describing 
physical distancing as a “cornerstone” of re-
ducing transmission of COVID-19). Creating 
physical distancing is uniquely difficult in a 
congregate environment like a prison.10 Id. 
But crucially, this is a problem shared by all 
prisons, not just those with foundering 
health care delivery systems.                        
See id. at 107–10. 

That is not to say that Defendants have 
no constitutional obligation to take steps 
to prevent the spread of COVID-19 within 
California’s prisons. Defendants them-
selves acknowledge that the virus pre-
sents a “substantial risk of serious harm” 
and that the Eighth Amendment there-
fore requires them to take reasonable 
measures to abate that risk. ECF No. 
3235/6552 at 17; see Farmer v. Brennan, 
511 U.S. 825, 847 (1994); Helling v. 
McKinney, 509 U.S. 25, 33 (1993) (noting 
that prison officials may not “ignore a 
condition of confinement that is sure or 
very likely to cause serious illness and 
needless suffering the next week or 
month or year”). But we conclude that 
any constitutional violation in Defend-
ants’ current response to the COVID-19 
crisis is 

different, in both nature and degree, from 
the violations underlying the 2009 popula-
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tion cap order. That order was never in-
tended to prepare Defendants to con-
front this unprecedented pandemic. Nor 
could it have, given that the entire world 
was unprepared for the onslaught of the 
COVID-19 virus. 

   Accordingly, the panel denied there was 
any lawful basis for relief here. 

We therefore conclude that to the ex-
tent Plaintiffs can establish a constitution-
al violation based on the threat posed by 
COVID-19, it must be based on shortcom-
ings in Defendants’ response to the virus, 
not on the longstanding systemic consti-
tutional deficiencies in California’s prison 
health care delivery system. Because 
Plaintiffs’ motion seeks a release order to 
redress a different constitutional injury 
than those previously found in the Cole-
man and Plata proceedings, 

that relief cannot be granted through a 
modification to our prior remedial order.  
… 

For the foregoing reasons, Plaintiffs’ 
emergency motion for modification of our 
2009 population reduction order is DE-
NIED without prejudice to pursuing relief 
in a procedurally appropriate forum, in-
cluding in the individual Coleman and/or 
Plata courts. 

   And pursue relief, they did.  The PLO 
promptly appeared in the Plata US District 
court with a request for emergency popula-
tion reduction due to the potential Covid-19 
disease spread.  Importantly, they needed 
to prove a constitutional violation to suc-
ceed here.  The District Court found they 
did not meet that burden, and denied relief. 

Plaintiffs in this case are the inmates of the 
California state prison system. They now ask 
the Court to order the California Department 

of Corrections and Rehabilitation (“CDCR”) to 
“develop a plan to manage and prevent the 
further spread of COVID-19 in California state 
prisons” that includes “reduc[ing] population 
levels to safe and sustainable levels in light of 
the COVID-19 pandemic.” ECF No. 3266 at 1–2. 
The State responds that it already has such a 
plan—one that includes the release of thou-
sands of inmates to reduce the prison popula-
tion, the cessation of visitation and intake of 
new prisoners, sharp reductions in inmate 
transfers to avoid the spread of contagion, de-
tailed protocols for managing symptomatic in-
mates and staff, increased disinfection efforts, 
and adjustments to housing and prisoner activ-
ities to increase physical distancing. Further, 
the State asserts that it continues to consider 
additional measures and to adjust its response 
to the pandemic based on evolving conditions.  

This Court can only order relief if it first 
finds the violation of a federal right. That, in 
turn, requires the Court to find that Defend-
ants have been deliberately indifferent to a 
substantial risk of serious harm to inmate 
health or safety.1 The COVID-19 pandemic is 
“unprecedented,” Coleman v. Newsom, ___ F. 
Supp. 3d ___, 2020 WL 1675775, at *1 (E.D. 
Cal./N.D. Cal. Apr. 4, 2020), and no one ques-
tions that it poses a substantial risk of serious 
harm to Plaintiffs. But given the numerous and 
significant measures the State of California has 
taken and continues to take in response to 
COVID-19, the Court cannot conclude that 
State officials have been deliberately indiffer-
ent. Accordingly, the Court will deny Plaintiffs’ 
motion. 

   The Court first examined the record to de-
termine if there was a violation of the Eighth 
Amendment of prisoners within CDCR.  To 
prove this, the PLO would have to demon-
strate “deliberate indifference to a constitu-
tional right.” 

The Prison Litigation Reform Act (“PLRA”) 
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allows prospective relief only if it “extend[s] 
no further than necessary to correct the vio-
lation of the Federal right of a particular 
plaintiff or plaintiffs.” 18 U.S.C. § 3626(a)(1)
(A). Plaintiffs contend that Defendants’ re-
sponse to the threat posed by COVID-19 vio-
lates the Eighth Amendment. ECF No. 3266 
at 3–5. Because that question is predicate to 
the consideration of Plaintiffs’ request for 
relief, the Court begins by answering it. 

   Plaintiffs had to prove such “culpable state 
of mind” on the part of CDCR as an element of 
“deliberate indifference.”  In addition to those 
remedial and preventative acts taken by CDCR 
as noted in the Three-Judge panel litigation, 
the court noted additional more recent action 
by CDCR. 

Since that time, Defendants have taken 
further steps to manage the virus’s spread.3 For 
example, the California Prison Industry Authori-
ty “has begun producing hand sanitizer for use 
by both staff and the incarcerated population, 
both [with] alcohol and alcohol-free.” ECF No. 
3275 ¶ 4(h) (Gipson Decl.). It is now also 
“producing about 22,000 [cloth] barrier masks 
per day, and has begun distributing the masks 
to the institutions for both staff and inmate 
use.” Id. Defendants have provided additional 
education to staff and inmates; have “sharply 
reduced [inmate transfers] to only allow essen-
tial movement in and out of the institutions”; 
and “have placed markings on the floor in com-
munal areas marking six feet between each 
space . . . [to] serve as prompts and reminders 
for inmates to maintain physical distance from 
others as they wait for services,” such as using 
kiosks or telephones or waiting for medication. 
Id. ¶¶ 4(c), (d), (g); ECF No. 3275-3. Beginning 
on April 8, 2020, Defendants put into place a 14-
day modified program that restricts movement, 
including by “not mix[ing] inmates from one 
housing unit with another housing unit”; in-
creases physical distancing, including by requir-

ing “[c]ell feeding or [feeding of] one housing 
unit at a time” and restricting the number of in-
mates allowed in dayrooms at any one time; 
and increases sanitation by requiring disinfec-
tion of tables used for meals, showers, and tele-
phones between each use. ECF No. 3575-2.  

Further, approximately 800 additional in-
mates—for a total of 1,300—have been moved 
out of dormitory housing “to available space in 
other prison[s] to create more space and to allow 
greater physical distancing in the dorms.” ECF 
No. 3275 ¶¶ 5–7. Plaintiffs criticize Defendants’ 
failure to transfer more inmates out of dormitory 
housing, particularly at the California Institution 
for Men (“CIM”), where the largest number of 
inmates have tested positive for COVID-19, in-
cluding 22 in a single dormitory.4 ECF No. 3284 
at 9. But Plaintiffs do not explain why it would be 
unreasonable for Defendants to attempt to con-
tain the spread of disease by not transferring in-
mates who may have already been exposed to 
the virus. That a large percentage of confirmed 
cases are in a single housing unit is actually some 
evidence that Defendants’ containment policies 
are having their intended effect.  

Since March 11, 2020, Defendants have 
reduced the population by 3,973 inmates. ECF 
No. 3213 at 2 (114,318 inmates as of March 11, 
2020); CDCR, Weekly Report of Population (Apr. 
15, 2020), https://www.cdcr.ca.gov/research/
wp content/uploads/sites/174/2020/04/ 
Tpop1d200415.pdf (110,345 inmates as of April 
15, 2020). This number reflects the completion 
of the early release of 3,500 inmates with 60 
days or fewer remaining on their sentences as of 
March 30, 2020. ECF No. 3274 ¶ 7 (Diaz Decl.). 
The CDCR Secretary also intends to extend the 
suspension of intake for another 30 days. Id. ¶ 6. 
“In a typical month, CDCR accepts approximately 
3,000 new inmates from county jails or other 
jurisdictions,” id. ¶ 5, so the suspension of in-
take for 60 days is expected to result in approxi-
mately 6,000 inmates not entering the prison 

https://www.cdcr.ca.gov/research/wp
https://www.cdcr.ca.gov/research/wp
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system.5 These population reductions are not 
insignificant, and they will allow increased physi-

cal distancing among inmates who remain in 
the institutions. 

  As to whether these actions represented con-
stitutionally deficient performance on the part 
of CDCR, the court found they did not. 

The question is whether Plaintiffs have 
demonstrated that Defendants’ response to 
the COVID-19 epidemic is unreasonable. 
Plaintiffs do not contend that Defendants’ 
response has been entirely inadequate. For 
example, they acknowledged in their portion 
of the April 10, 2020 joint case management 
statement that “CCHCS’ clinical and public 
health guidance, including regarding testing, 
treatment, and public health measures to 
slow the spread of coronavirus, are largely 
consistent with national Centers for Disease 
Control and Prevention (CDC) and California 
Department of Public Health guidelines.” ECF 
No. 3269 at 2. Plaintiffs do, however, criticize 
“Defendants’ management plan” as having 
“a gaping and obvious hole: the lack of a plan 
to facilitate physical distancing.” ECF No. 
3284 at 7.  

While the Court might adopt additional dis-
tancing measures if it were solely responsible 
for prison health care, the Court cannot con-
clude that Defendants’ actions are constitu-
tionally deficient. As discussed above, De-
fendants have implemented several 
measures to promote increased physical dis-
tancing, including reducing the population, 
transferring inmates out of dormitory hous-
ing to less crowded spaces, restricting move-
ment, eliminating mixing of inmates from 
different housing units, and placing six-foot 
markers in communal areas. Plaintiffs believe 
that these measures are inadequate, but 
their motion is notably silent regarding the 
amount of physical distancing they believe is 
required before Defendants’ response could 

be considered reasonable. For example, they 
criticize Defendants for failing “to ensure 
that at least those people most at risk of seri-
ous complications from COVID-19 are safely 
housed.” Id. at 8. But their motion does not 
propose a constitutional standard for “safe” 
housing. 

   Ultimately, the District Court found that no 
Eighth Amendment violation had been demon-
strated. 

…the Court finds that Plaintiffs have not 
demonstrated that Defendants’ actions have 
been so deficient as to constitute a violation 
of the Eighth Amendment. Because Plaintiffs 
have failed to establish the violation of a fed-
eral right, the Court cannot issue any orders 
that are narrowly drawn to correct such a vi-
olation. See 18 U.S.C. § 3626(a)(1)(A) (“The 
court shall not grant or approve any prospec-
tive relief unless the court finds that such re-
lief is narrowly drawn, extends no further 
than necessary to correct the violation of the 
Federal right, and is the least intrusive means 
necessary to correct the violation of the Fed-
eral right.”). Plaintiffs’ motion will therefore 
be denied.  

This holding does not mean that the Court 
will cease its efforts to oversee Defendants’ 
response to COVID-19. The pandemic pre-
sents an ongoing public health emergency, 
and the virus’s presence within the prisons 
requires continuous, evolving efforts by De-
fendants, as well as ongoing monitoring by 
the Court. The Court convened a case man-
agement conference immediately following 
the Three-Judge Court’s ruling, and it will 
continue both to monitor Defendants’ pro-
gress in responding to COVID-19 and to en-
sure Plaintiffs’ counsel’s ability to represent 
their clients. As an example, while the Court 
does not now find that Defendants have been 
deliberately indifferent because they have 
failed to implement the Receiver’s directive 
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regarding eight-person cohorts in the dorms, 
this does not preclude a finding of deliberate 
indifference at a later time. See, e.g., Plata v. 
Brown, ___ F. Supp. 3d ___, 2013 WL 
12436093, at *13 (N.D. Cal. June 24, 2013) 
(“Perhaps at one point, Defendants’ wait-
and-see approach might have been reasona-
ble. Under current conditions, however, [it 
is] not.”). And with regard not only to physi-
cal distancing, but to the medical response 
to COVID-19 generally, Defendants unques-
tionably have the power to take additional 
actions, and this Court strongly encourages 
them to do so. 

  Additionally, the District Court noted that 
a population reduction request was be-
yond its legal authority, and must there-
fore be denied. 

Portions of Plaintiffs’ requested relief must 
be denied for an additional reason: This 
Court lacks the authority to order it. Plaintiffs 
“seek an order from this Court to reduce pop-
ulation levels to safe and sustainable levels in 
light of the COVID-19 pandemic.” ECF No. 
3266 at 2 (emphasis added). Their proposed 
order includes some steps short of a popula-
tion reduction—for example, “[i]dentification 
of those incarcerated people who are at the 
highest risk for severe complications from 
the virus”—but it also includes clear requests 
for “releasing” inmates and “to downsize the 
population in state prisons to the lowest 
number possible consistent with public safe-
ty at each prison by release or transfer to a 
safe alternative.” ECF No. 3266-4 at 1–2.  

To the extent Plaintiffs seek an order re-
quiring inmate releases or an order requir-
ing transfer of inmates to non-CDCR facili-
ties, this Court lacks authority to grant that 
relief. A “prisoner release order” may be 
issued only by a three-judge court. 18 
U.S.C. § 3626(a)(3)(B). This restriction ap-
plies not only to an order “that directs the 

release from or nonadmission of prisoners 
to a prison,” but also to “any order . . . that 
has the purpose or effect of reducing or 
limiting the prison population.” 18 U.S.C. § 
3262(g)(4). The Supreme Court has held 
that orders requiring transfers to out-of-
state or county facilities fall within this sec-
ond category of prisoner release order. Pla-
ta, 563 U.S. at 527. ,,, 

Like the Three-Judge Court, this Court 
“emphasize[s] that Defendants have broad 
authority to voluntarily take steps that may 
prevent the life-threatening spread of 
COVID-19 within their prisons” and “urge[s] 
them to leave no stone unturned.” Cole-
man, 2020 WL 1675775, at *8. Although it 
is undisputed that the risks of COVID-19 are 
substantial, and the Court believes that De-
fendants have the ability to take additional 
steps to decrease the risk of spreading the 
disease, Plaintiffs have not demonstrated 
that Defendants’ response at this time is 
constitutionally deficient. Accordingly, 
Plaintiffs’ emergency motion regarding pre-
vention and management of COVID-19 is 
denied. 

   In the District Court litigation, LSA sub-
mitted a pro per amicus brief alerting the 
Court to the new Abbott Labs 5-minute Covid
-19 test available in the field (as contrasted 
with relying on remote laboratories).  Amicus 
LSA recommended the Court use its power to 
order CDCR to perform 100% testing of all 
persons trying to enter prison grounds – the 
obvious vector of infections inside the pris-
ons.  The Court declined all such amicus 
briefs, unfortunately.   

   The sad truth is that, even with some infec-
tion having been brought in that is affecting 
inmates (particularly at CIM and LAC), the 
demonstrated risk of Covid-19 infection in-
side the prisons remains far less than the risk 
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in the general public outside.  As of this 
writing, there has only been one Covid-19 
prisoner death reported, vs. 2,000 statewide.  
CLN prays that both numbers don’t grow. 

 
NEW BPH HEARING ORDERED TO CON-

SIDER YOUTH FACTORS; SUPREME 
COURT GRANTS REVIEW 

  
In re William Palmer  (“Palmer I”) 

CA1(2); No. A147177 
CA Supreme Ct. No. S252145 

October 23, 2018 
  

April 30, 2020 update:  This case was dismissed 
based on new, revised BPH regulations.  The 
Court of Appeal decision below had previously 
been ordered depublished, and remains so. 
  

On August 19, 2019, the Board of Parole 
Hearings (the Board) adopted final regu-
lations governing youth offender parole 
hearings, and those final regulations took 
effect on January 1, 2020. Because those 
regulations now affect all of the Board's 
parole suitability determinations for 
youth offenders, and because the regula-
tions were not in effect when the Board 
held the parole hearing at issue in this 
matter, review in the above-captioned 
matter is hereby dismissed. (Rule 8.528
(b)(1).) Votes: Cantil-Sakauye, C.J., 
Chin, Corrigan, Liu, Cuéllar, Kruger and 
Groban, JJ. 

 
In re William Palmer (“Palmer II”) 

33 CA5th 1199; CA1(2); No. A154269 
CA Supreme Ct. No. S256149 

April 5, 2019 
 
 

[WRITER’S NOTE:  IN THE IN RE PALMER SE-
RIES OF CASES, THERE ARE TWO INDE-
PENDENT CASES GRANTED REVIEW BY THE 
CALIFORNIA SUPREME COURT. BOTH CASES 
ARE BRIEFED, AWAITING ORAL ARGUMENT 
TIME SETTING.] 
 

DISABLED LIFER WITH PERMANENT BRAIN 
DAMAGE WHO WAS DENIED PAROLE FOR LACK 
OF INSIGHT IS ORDERED TO HAVE NEW HEAR-

ING 

In re Andrew Shelton 

---Cal.App.5th---; CA 1(2) No. A154983 
April 15, 2020 

    

   In what appears to be a “no win” situa-
tion, 2nd degree murder-lifer Andrew Shel-
ton has been repeatedly denied parole for 
lack of insight, notwithstanding his severe 
physical and mental handicaps.  The First 
District Court of Appeal granted his habeas 
petition and ordered a new hearing. 

   Shelton had had parole hearings in 2016, 
2018, and 2019 – all resulting in three-year 
denials. His petitions to advance had been 
granted, reducing his time between hear-
ings.  Although the State argued that his 
challenges to the earlier denials was moot-
ed by the later ones, the Court disagreed, 
and resolved all denials with an order for a 
new hearing. 

   Shelton is a decorated Veteran.  

He received a Purple Heart and a 
Bronze Service Star, as well as other dec-
orations including the “Army Service Rib-
bon/Oversea Service Ribbon, Profession-
al Development Ribbon, Army Commen-
dation Medal, Army Good Conduct Med-
al, Driver’s Mechanic Badge, and Nation-
al Defense Service Medal.”  

   Shelton is fully disabled.  

In 1990, Shelton suffered a traumatic 
brain injury when the tailgate of a five-
ton truck was dropped on his head, after 
which he reported significant memory 
difficulties, had problems with getting 
lost, and suffered slurred speech.  He al-
so suffered back injuries when a helicop-
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ter he was in was shot down, and ac-
cording to some of his accounts sus-
tained head injuries in that crash. He 
acknowledged abusing alcohol while in 
the military, saying he never drank on 
duty but drank “ ‘hard’ ” on days off.  
He was honorably discharged in 1991, 
with a “100% disability for psychogenic 
amnesia.”  

   In his Board hearings, he demonstrated in-
consistency in details of his offense.  He re-
membered things one time, but not another.  
He could not remember the name of a wom-
an his sister had asked him to marry (lasted 
one year).  He is legally blind.  He has difficul-
ty walking because of instability. He is on 
CCCMS because he was raped inside prison.  
But his psych evaluation is “low risk.”  He ad-
mitted to an alcohol problem while in the 
Service, and will attend AA upon release. 

    The obvious problem, as to being found 
suitable, is that he cannot convince the Board 
he knows exactly what happened, such that 
they can be assured he would not be a future 
risk.  Stated another way, he remains perpet-
ually unsuitable for parole because of his 
mental and physical dysfunction. 

   A summary of his psychological evalua-
tions tells the story. 

The psychologist who evaluated Shelton in 
August 2016, Dr. McManus, noted Shelton 
had “provided discrepant information about 
his adult life across evaluations” and stated 
this was “likely due to confusion and memory 
loss secondary to multiple traumatic brain 
injuries.”  Dr. McManus noted that “[d]
isorganization in his thought process and ex-
ecutive functioning were evident throughout 
the interview.”  Shelton arrived one hour late 
due to difficulty finding the interview room, 
and admitted he frequently became lost.  His 
speech was mildly slurred.  Both remote 

memory and working memory appeared im-
paired, albeit not uniformly.  He appeared to 
have significant difficulty remembering 
events from his military service and immedi-
ately following his discharge and “appeared 
to engage in some confabulation (describing 
events that occurred in his past even though 
he was not convinced if the events actually 
occurred).”  He showed “relative strengths” 
concerning good judgment and abstract 
thinking.  Dr. McManus stated that “[d]espite 
some apparent cognitive difficulties, effective 
communication was reached by speaking 
slowly and clearly, using simple language, 
and offering to re-word questions as needed.  
Shelton appeared to give his best effort to 
answer all questions, and at times appeared 
frustrated and confused about having diffi-
culties coming up with an answer.  His partic-
ipation appeared non-defensive, forthright, 
and fully cooperative.”   

  The psychologist went on to cover all aspects 
of Shelton’s current ability to control himself, 
notwithstanding his obviously impaired facul-
ties. 

According to Dr. McManus, despite the dis-
crepancies in Shelton’s reports regarding his 
head injury and the events during and after 
his military service, “evaluating clinicians 
(Board evaluations, military evaluation, mul-
tiple evaluations for competence to stand 
trial and criminal responsibility) have consist-
ently concluded Shelton has not been lying/
malingering” but rather that “he was com-
promised by neurological problems/
confabulation, delusional thinking, or neu-
rotic amnesia.”  In Dr. McManus’s opinion, 
“neurological problems and confabulation 
appear to be the most likely explanation for 
his memory problems and the associated ad-
ditional problems with his mental status.”   

 Dr. McManus diagnosed Shelton with 
“Alcohol Use Disorder, In a Controlled Envi-
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ronment” “Major Neurocognitive Disorder, 
Mild, without behavioral disturbance,” and 
“Posttraumatic Stress Disorder.”  He noted 
that Shelton’s neurocognitive disorder “may 
be following a progressive course toward 
Moderate levels of impairment (his mental 
status during the current evaluation appeared 
markedly more impaired compared to his sta-
tus during the 2013 evaluation).  This could 
lead to the future development of problems 
with anterograde memory and executive 
functioning that could impair his ability to in-
dependently care for himself.”  With respect 
to the alcohol use disorder, Dr. Manus report-
ed that Shelton demonstrated “internalization 
of multiple positive aspects of a substance use 
relapse prevention plan” and “a good 
knowledge of the tenets of Alcoholics Anony-
mous,” did not underestimate the possibility 
he would be tempted to drink in the commu-
nity and was aware of his individualized trig-
gers.   

 In assessing Shelton’s risk for violence, Dr. 
McManus stated, “it is clear that a major dis-
order of thinking has been present since at 
least 1991.  With the exception of the life 
crime, this disorder does not appear to have a 
relationship to violent or erratic behavior, as 
he has demonstrated non-violent and stable 
behavior during his incarceration.”  Dr. 
McManus stated that Shelton’s motivations 
for the life crime remain “unclear due to his 
confabulation of events around that time.  It 
is likely his mental disorder combined with 
disinhibition due [to] his use of alcohol that 
morning contributed to his violent behavior.”  
It was noted that the “potential effects of 
stress” on Shelton’s disorder should be 
“closely monitored/managed during a transi-
tion to the community,” and his history of 
substance use considered.   

 Dr. McManus stated that Shelton was em-
pathic and “has not presented with persistent 

antisociality.  His total PCL-R score is far below 
the mean of North American male inmates and 
below the cutoff or threshold commonly used to 
identify dissocial or psychopathic personality.”  It 
was “unlikely his neurocognitive disorder will im-
prove in the future” and “more likely that the 
symptoms will worsen with age.”  While there 
had not been a connection between the disorder 
and violence in prison, “the possibility remains 
for a repeat of the overwhelming confusion, and 
fearfulness he experienced the last time he 
attempted to reintegrate into the community.”  
“With regard to insight, it is unlikely that his dis-
order will ever allow him to give a coherent nar-
rative about his motivations at the time of the 
crime.  This lack of insight does not appear to 
have led to violent outcomes in prison but during 
a transition to the community, his lack of insight 
would warrant consideration.  However, violence 
risk could likely be managed without full insight 
into the life crime, as long as he possesses insight 
into the vulnerabilities that would be most likely 
to lead to his use of violence (substance use, 
mental disorder, poor stress response, interper-
sonal needs).”  Dr. McManus noted that while 
Shelton made statements accepting full responsi-
bility and acknowledging his fault for carrying a 
gun on the day of the life offense, his description 
of the events “portrayed himself as a passive vic-
tim of a family who were harassing and attacking 
him” and he “did not appear to have given much 
consideration to the pain and fear his victim 
must have experienced or to the effects on her 
family.”   

 With respect to elder parolee consider-
ations, Dr. McManus observed that Shel-
ton’s medical conditions included two viral 
illnesses, a history of chronic back and knee 
pain and permanent visual impairment, as 
well as neurological impairment that might 
be “of a progressive nature which could 
eventually include symptoms of dementia.”  
“A progressive neurological condition 
would likely diminish his physical strength 
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and his capacity to effectively plan violence.  
However, his ability to independently am-
bulate does not entirely rule out his poten-
tial to engage in less planned/sophisticated 
violence.”  Noting that Shelton had no sig-
nificant violent interactions in prison and 
minimal rules violations reports, Dr. 
McManus stated that “[t]hese positive be-
havioral patterns were likely influenced by 
the normal aging process and the effects of 
long-term confinement to some degree.”   

 Dr. McManus felt Shelton’s key risk factor 
for violence was his neurocognitive disorder 
and therefore the key risk management tar-
get was his ability to understand and man-
age his condition in the community.  Com-
menting upon the “problems with insight, 
empathy and acceptance of responsibility” 
discussed in the evaluation, and lack of un-
derstanding of the motivation for the 
offense, Dr. McManus stated, “Most likely, 
we will never be able to come up with the 
whole story of what occurred on the day in 
question.”  He explained that Shelton’s lack 
of empathy for the victim could be “a by-
product of the confusion he was experienc-
ing at the time, which appeared to be at the 
level of intensity similar to a delusion” or 
“due to true hatred and hostility,” but in ei-
ther case “it is important to note these in-
sight-related problems do not appear to be 
present for him in any other domains of his 
life.  His few rules violations in prison do not 
appear indicative of antisociality though they 
do show some poor judgment in regard to 
his intimate relationships in prison.  In gen-
eral, he appears to have a pro-social 
worldview.  In sum, his violence risk appears 
to have the potential to be effectively man-
aged by proper monitoring, treatment and 
management of his mental disorder in com-
bination with a strong network of support 
persons, AA, [VA], and other community pro-
grams.”  Dr. McManus concluded Shelton 

presented a “low” risk for violence, with 
“non-elevated risk relative to long-term in-

mates and other parolees.  Low-risk exam-
inees are expected to commit violence 
much less frequently than all other parol-
ees.”   

  Shelton’s physical disabilities are legion, 
and were noted by the Court. 

Shelton was 61 years old at the time of 
the 2016 hearing, 64 years old in 2019.  He 
had been designated permanently mobility 
impaired in 2003 and was also designated 
permanently blind/vision impaired.  At the 
2016 hearing, he stated that he had trouble 
maintaining his balance when walking and 
would sway and fall backward, and he had 
an ADA worker to help him back to his cell 
after the hearing.  At the 2018 hearing, he 
reported that he had had two back surger-
ies and a knee replacement, and was taking 
60 milligrams of morphine twice daily for 
pain.  He wore “special shoes” and had a 
restriction against lifting.  At his doctor’s 
recommendation, he was trying to walk 
without a cane, and he was trying to go up 
and down stairs to regain strength in his 
legs and back, which he could manage if he 
moved slowly.  At the 2019 hearing, Shel-
ton was walking with a cane but trying to 
stop using it, and reported that the com-
pression in his back would hurt if he sat too 
long.  He reported that he was blind in one 
eye, apparently as a result of the self-
inflicted gunshot during the life offense, 
although he said his eyesight was failing 
before the shooting.   

   In his 2016, 2018 and 2019 hearings, 
Shelton was denied parole for inconsisten-
cies in his story. 

When the Board denied Shelton parole in 
2016, it concluded he posed an unreasona-
ble risk to public safety primarily because it 
found his version of the offense “defie[d] 
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logic” and his continued view of it as acci-
dental “hampered [his] ability to come to 
terms with this crime, and to accept respon-
sibility for it.”  Noting Dr. McManus’s state-
ments that Shelton’s lack of empathy for the 
victim could be a “by-product of the confu-
sion he was experiencing at that time, which 
appeared to be at the level of intensity simi-
lar to a delusion” or “due to true hatred and 
hostility” toward the family, the presiding 
commissioner told Shelton he needed to ex-
plore more deeply “to see if there was ha-
tred and hostility to the point of committing 
murder.”  Shelton was told he needed to 
“look at this from a different angle,” that his 
professed acceptance of responsibility did 
not clarify the motivation for the crime, and 
that “if you haven’t come to terms with the 
actual murder, then you haven’t zeroed in 
on what the problem is, so therefore, you 
haven’t been able to fix the problem, be-
cause you don’t have an understanding of 
why it occurred.”   

 The panel in 2018 similarly found Shelton 
continued to pose an unreasonable risk of 
danger to society because it found his expla-
nation of the offense implausible, had trou-
ble believing Shelton because his accounts 
varied, and felt Shelton did not understand 
the magnitude of the crime and impact of 
his actions on his victims.  The panel told 
Shelton there was “really not much differ-
ence” from 2016, when he was denied pa-
role “for basically a lack of insight and lack 
of remorse,” and he needed to look at his 
offense “honestly.”   

 In 2019, the panel found Shelton continued 
to have “problems in the area of understand-
ing and or taking responsibility for his violent 
actions, both during the li[f]e crime and . . . 
during his incarceration.”  The panel’s deci-
sion referred to his minimizing of his actions 
and lack of credibility in describing Carol’s 

death as accidental, and expressed concern 
that he lacked understanding of risk factors 
associated with “his engagement in relation-
ships,” referring to his “tumultuous relation-
ship” with Lori prior to the offense and 
“unwillingness to be forthcoming and hon-
est” about his disciplinaries in prison, which 
the panel believed involved an inmate with 
whom he was romantically involved.  The 
panel found that if Shelton did not under-
stand what “truly” led him to commit the life 
offense, “even at his advanced age of 64, 
there’s a possibility that if he’s faced with 
similar circumstances or if he’s faced with a 
situation that can trigger whatever it was 
that triggered him in the life crime, there’s a 
possibility that he can resort right back to 
that same type of behavior if he chose to do 
so in the future.”  He was told he needed to 
have the “ability to come into the room 
and . . . take responsibility,” to “face the per-
son that you were” and overcome the long 
time he had spent “being in denial.”   

 At all three hearings, the panels acknowl-
edged that Shelton was assessed as pre-
senting a low risk of future violence, and 
acknowledged his “exemplary programming” 
and “all the great laudatory write-ups that 
you’ve been getting.”  Shelton did not have a 
violent history:  Dr. McManus referred to the 
life offense as “the only violent act or crime 
in his lifespan,” and the few rules violations 
he incurred over his 28 years of incarceration 
did not involve actual violence, the only one 
alleging violence having been sustained as 
conduct “likely to lead to” violence.  The 
panels did not express concerns with Shel-
ton’s parole plans, which Dr. McManus de-
scribed as “specific and feasible.”  In short, 
the denials were based on the panels’ con-
clusions that Shelton’s lack of insight into his 
criminal conduct left him vulnerable to re-
peating that conduct in the future.   
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   The Court reviewed the hopelessness of this 
situation, as to ever conforming to Board re-
quirements for making a suitability finding. 

The present case is particularly problematic 
because the record suggests Shelton’s cognitive 
condition will never allow him to achieve and 
demonstrate the kind of insight the panels have 
been demanding.  As described by Dr. 
McManus, Shelton’s neurocognitive disorder 
was a significant contributing factor in his com-
mission of the life offense (“It seems more than 
coincidental that his life crime—the only violent 
act or crime in his lifespan—occurred around a 
year after his traumatic brain injury”), and his 
“key risk factor for violence.”  Accordingly, 
Shelton’s “ability to understand and manage 
that condition in the community appears to be 
the key risk management target.”  
Dr. McManus stated that there were signs Shel-
ton’s condition, diagnosed as “mild” in 2016, 
was “following a progressive course toward 
Moderate levels of impairment” and his 
“mental state during the current evaluation  
appeared markedly more impaired compared 
to his status during the 2013 evaluation.  Ac-
cording to McManus, “it appears unlikely his 
neurocognitive disorder will improve in the fu-
ture; in fact, it is more likely that the symptoms 
will worsen with age,” and “[w]ith regard to in-
sight, it is unlikely that his disorder will ever al-
low him to give a coherent narrative about his 
motivations at the time of the crime.”  
Dr. McManus also viewed “neurological prob-
lems and confabulation” as “the most likely ex-
planation for his memory problems and the as-
sociated additional problems with his mental 
status.”   

 Further, Dr. McManus recounted that alt-
hough there had always been discrepancies in 
Shelton’s accounts of his head injury and life 
events, “evaluating clinicians (Board evalua-
tions, military evaluation, multiple evaluations 
for competence to stand trial and criminal re-

sponsibility) have consistently concluded 
[Shelton] has not been lying/malingering.  Ra-
ther, they have concluded he was compromised 
by neurological problems/confabulation, delu-
sional thinking, or neurotic amnesia.”  

 While acknowledging the possibility that 
“the overwhelming confusion, and fearfulness 
he experienced the last time he attempted to 
reintegrate into the community” could recur, 
and that his lack of insight “would warrant con-
sideration” during a transition to the communi-
ty, Dr. McManus stated that the lack of insight 
had not led to violent outcomes in prison and 
“violence risk could likely be managed without 
full insight into the life crime, as long as he pos-
sesses insight into the vulnerabilities that 
would be most likely to lead to his use of vio-
lence (substance abuse, mental disorder, poor 
stress response, interpersonal needs).”   

   The Court expressed doubt that there would 
ever be an improvement in Shelton’s appear-
ances before the Board, i.e., that he would be 
eternally denied parole because of his disabili-
ties. 

None of the commissioners who participated 
in Shelton’s 2016, 2017, or 2019 parole suitabil-
ity hearings expressed disagreement with Dr. 
McManus’s assessment.  But there is no indica-
tion in the record they gave any consideration 
to the likelihood that Shelton would never be 
able to achieve and articulate the understand-
ing of the offense and its motivations they re-
quired of him.  It is clear that Shelton’s con-
fused memory and differing accounts of various 
events were viewed by the commissioners as 
undermining his credibility.  At the 2016 hear-
ing, for example, the presiding commissioner 
asked whether Shelton ever looked at the 
shooting as an intentional act and told him he 
needed to be truthful with himself in order to 
“overcome the behavior.”  When Shelton re-
sponded that he had been trying and had “a re-
al bad memory,” the commissioner said, “Let 
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me tell you this.  If you can remember the chil-
dren in Congo being killed and beheaded, then 
you can remember what happened in this com-
mitment offense.”  

 To the extent Dr. McManus’s assessment is 
correct—and the panel suggested no reason 
to question it—Shelton is unlikely to ever be 
able to coherently answer the panels’ ques-
tions about his motivations for and under-
standing of the life offense.  In this sense, the 
deficient insight upon which the panels based 
the denials of parole is effectively an immuta-
ble factor precluding parole.   

   The Court found that this record did not es-
tablish the required nexus to future dangerous-
ness that is required to sustain a finding of un-
suitability. 

Our Supreme Court has stated that immuta-
ble facts such as the circumstances of the life 
offense or criminal history of the offender 
may be viewed as “some evidence” to sup-
port denial of parole “only if those facts sup-
port the ultimate conclusion that an inmate 
continues to pose an unreasonable risk to 
public safety.”  (Lawrence, supra, 44 Cal.4th 
at p. 1221.)  As applied to deficient insight, 
the question is whether the deficiency is 
“probative to the central issue of current dan-
gerousness when considered in light of the 
full record.”  (Ibid.)  

 The commissioner’s concern was that Shel-
ton’s lack of insight left him at risk for future 
violence if faced with similar triggering cir-
cumstances.  While reasonable enough as an 
abstract principle, this concern ignores facts 
specific to this case that seriously undermine 
any nexus between the deficiency in insight 
and dangerousness. 

  In sum, the Court did not find the Board found 
good cause in the record to find Shelton unsuit-
able, after considering the extensive psycholo-
gist reviews, his medical condition, and his age.  

The Court ordered a new hearing. 

The additional factor emphasized at the 2019 
hearing—Shelton’s inability to manage relation-
ships as a risk factor for violence—was based on 
the circumstances of the life offense and a 13-
year-old rules violation for an incident involving 
an inmate with whom the panel believed Shel-
ton had a sexual or romantic relationship.  
Again, the panel did not explain how—in light of 
the intervening years, Shelton’s positive en-
gagement in self-help programming and deteri-
orating cognitive and physical condition —it 
found a nexus between this past conduct (or 
even Shelton’s current refusal to acknowledge 
anything more than a friendship with the in-
mate) and current dangerousness. 

 To repeat, “ ‘parole is the rule, rather than 
the exception.’ ”  (In re Scott, supra, 119 
Cal.App.4th at p. 891; In re Smith, supra, 114 
Cal.App.4th at p. 366.)  “Under the ‘some evi-
dence’ standard of review, the parole authori-
ty’s interpretation of the evidence must be up-
held if it is reasonable, in the sense that it is not 
arbitrary, and reflects due consideration of the 
relevant factors.”  (Shaputis II, supra, 53 Cal.4th 
at p. 212.)  In this case, due consideration of the 
relevant factors is lacking. 

DISPOSITION 

 The Board’s decisions of December 21, 
2016, and June 7, 2018, are hereby vacated.  
The matter is remanded for a new parole suita-
bility hearing consistent with due process of 
law and this decision.  (See Prather, supra, 50 
Cal.4th at p. 244.)  

 
LIFER PAROLE REVOCATION SUSTAINED 

P. v. Englebert Perlas 

---Cal.App.5th---; CA 1(3) No. A152806 
April 13, 2020 

    

   We regret having to report this, but if you 
are not following your parole conditions, you 
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are definitely subject to revocation and return 
to prison.  In this published case, Englebert 
Perlas was violated, but the superior court de-
nied sending him back to prison.  CDCR ap-
pealed, and that denial was reversed. 

The People appeal from an order dismiss-
ing a parole revocation petition filed by the 
Department of Corrections and Rehabilita-
tion’s Division of Adult Parole Operations 
(Department).  The petition sought to revoke 
Englebert Perlas’s parole after he admitted 
drinking alcohol in violation of one of his pa-
role conditions and allegedly struck and in-
jured his wife during a marital dispute.  The 
trial court sustained Perlas’s demurrer to the 
petition and dismissed.  We conclude the 
petition sufficiently alleged that the Depart-
ment considered and rejected intermediate 
sanctions prior to seeking revocation and 
why intermediate sanctions were not appro-
priate in the circumstances.  We reverse and 
remand. 

   Perlas was doing fine on parole for two years, 
but then slipped up. 

In 1996, Perlas was convicted of second de-
gree murder (Pen. Code, § 187) and sen-
tenced to 15 years to life in state prison. 

 In 2015, Perlas was released to a life-term 
parole.  One of his agreed-upon parole con-
ditions was that he would not consume alco-
hol.  He also agreed to comply with all laws.  
Perlas acknowledged that if he violated the 
law or his parole conditions, his parole sta-
tus could be revoked and he could be re-
turned to state prison. 

 According to his parole officer, Perlas par-
ticipated in and completed a transitional 
housing program and other “pro-social activ-
ities geared toward self-reliance” and ad-
dressing his “criminogenic needs.”  He strove 
to “build relationships . . . supportive of a 
crime-free lifestyle.”  He secured a construc-

tion job and found stable housing, and lived 
with his wife (whom he married at 19 while 
incarcerated) and their infant daughter.  Per-
las was on parole for more than two years 
without incident. 

 On April 8, 2017, San Francisco police offic-
ers responded to reports of a woman in dis-
tress outside Perlas’s apartment building.  
There, officers met Perlas’s wife who was 
holding their 10-week-old daughter.  She 
told the officers she and Perlas were having 
marital problems and that Perlas threw her 
cell phone out their apartment window and 
broke it.  She left the apartment with the 
baby and walked to the adjacent parking lot 
to retrieve her phone.  Perlas, who was 
drunk, followed and attempted to leave on 
his motorcycle.  Fearful that he should not 
be riding drunk, Perlas’s wife blocked his 
exit.  He “became enraged” and threw his 
motorcycle to the ground.  When she tried 
to take away Perlas’s car keys, he shoved 
her and gave her a bloody nose.  Perlas left 
the scene and officers could not find him.  
Perlas’s wife initially told officers that Perlas 
did not hit her.  She and the infant were 
granted a temporary emergency protective 
order. 

 The next day, officers returned to Perlas’s 
apartment, found him there, and arrested 
him for spousal battery (§ 243, subd. (e)(1)), 
child endangerment (§ 273a, subd. (b)), and 
vandalism (§ 594, subd. (b)(2)(a)). 

Perlas’ parole officer investigated the           
incident. 

On April 10, 2017, Perlas posted bail and 
met with his parole officer, Peter Tram.  He 
told Tram about the argument with his wife 
and that he drank beforehand.  He said that 
when his wife blocked his exit from the 
parking lot, she also tried to take his cell 
phone from his back pocket.  He spun 
around to try and stop her from taking the 
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phone and “hit her in her face with his el-
bow,” which gave her the bloody nose.  Per-
las voluntarily signed a form admitting he 
had been drinking that day. 

 Tram also looked through Perlas’s cell 
phone.  There were text messages from Per-
las’s wife to Perlas and a mutual friend.  His 
wife’s messages stated Perlas “trashed the 
apartment again” and that he didn’t realize 
he had “hit [her] in the head twice” as she 
tried to grab his phone.  Another text mes-
sage stated that she told the police she was 
unsure how long he has been drinking but 
that he had been “extra stressed since 
[their] daughter was born so maybe for a 
while.” 

 On April 14, 2017, the Department peti-
tioned to revoke Perlas’s parole.  The peti-
tion alleged Perlas violated his parole condi-
tions by consuming alcohol and committing 
battery on a spouse or child. 

   Perlas’ parole officer found the violations se-
rious, and recommended return to prison, ra-
ther than “intermediate sanctions.” 

The evaluation portion of Tram’s report, 
incorporated into the petition, stated:  
“Intermediate sanctions have been consid-
ered.  However, they have been deemed not 
appropriate at this time.”  The evaluation 
described Perlas’s 1995 commitment 
offense and his positive progress while on 
parole preceding the incident.  It then ex-
plained:  “Sadly, on April 8, 2017, he con-
sumed alcohol and assaulted his wife, caus-
ing her to sustain a bloody nose.  [Perlas] 
has a parole condition to not consume alco-
hol and for good reason.  Domestic violence 
is a serious social problem and a national 
health concern with significant negative im-
pacts on individual and our communities.  
Therefore, at this time, the [agent of record] 
has no choice but refer this matter to the 

Court, and in the event the [Perlas] is found 
to be in violation of parole, it is recommend-
ed that he be remanded to the custody of 
[the California Department of Corrections 
and Rehabilitation] for future parole consid-
eration, pursuant to [section] 3000.1.” 

According to the report, Perlas’s “California 
Static Risk Assessment Level” was “LOW.”  
The report also noted the “evidence based 
tool used for recommendation” was the 
“Parole Violation Decision Making Instru-
ment (PVDMI).”  The PVDMI-recommended 
response level was “MOST INTENSIVE:  RE-
FER FOR REVOCATION.”  Tram signed the 
document, as did the unit supervisor. 

   The San Francisco superior court, however, 
disagreed, and remanded the case back to the 
parole officer for “intermediate sanctions” in-
stead of return to custody.  CDCR appealed. 

Days later, the trial court administratively 
revoked Perlas’s parole.  Perlas filed a 
“Demurrer and Motion to Dismiss Petition to 
Revoke Parole.”  On August 30, 2017, the 
trial court granted the demurrer and dis-
missed the revocation petition “for failure to 
appropriately consider intermediate sanc-
tions” and for “noncompliance with the re-
quirement that parole provide a basis for 
not considering intermediate sanctions.”  
The court reinstated Perlas to parole.  The 
People appeal. 

   The appellate court next reviewed the law as 
to lifer parole revocation. 

When a parole violation occurs, the super-
vising parole agency “may impose additional 
and appropriate conditions of supervision, 
including rehabilitation and treatment ser-
vices and appropriate incentives for compli-
ance, and impose immediate, structured, 
and intermediate sanctions.”  (§ 3000.08, 
subd. (d); Osorio, supra, 235 Cal.App.4th at 
p. 1413.)  However, “[i]f the supervising 
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agency has determined, following applica-
tion of its assessment processes, that inter-
mediate sanctions . . . are not appropriate, 
the supervising parole agency shall . . . peti-
tion . . . to revoke parole.”  (§ 3000.08, 
subd. (f); Osorio, at p. 1413.)  The petition 
must include a written report detailing the 
terms and conditions of parole and how 
they were violated, the parolee’s back-
ground, and the parole agency’s recom-
mendation to the court.  (§ 3000.08, 
subd. (f).) 

 California Rules of Court, rule 4.541 
describes the minimum requirements 
for the written report included with a 
petition to revoke probation.  (Cal. Rules 
of Court, rule 4.541(c).)  The rule re-
quires the supervising agency to include 
in the report “the reasons for that agen-
cy’s determination that intermediate 

sanctions without court intervention . . . 
are inappropriate responses to the al-
leged [parole] violations.”  (Id., rule 
4.541(e).)  The specific reasons are to be 
“individualized to the particular parolee, 
as opposed to a generic state-
ment.”  (Williams v. Superior Court 
(2014) 230 Cal.App.4th 636, 665, disap-
proved on another ground in DeLeon, 
supra, 3 Cal.5th at p. 653.) 

   The appellate court then reviewed the 
parole officer’s report, and found that it 
properly satisfied the requirements for 
revocation. 

The parole violation report accompa-
nying the Department’s revocation peti-
tion sufficiently met the requirements of 
section 3000.08, subdivision (f) and rule 
4.541(e) to withstand demurrer. 

1966 Tice Valley Boulevard, no 439 

Walnut Creek, CA 94595 
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 The report described the criminal conduct 
for which Perlas was sentenced to state pris-
on.  It also set forth the relevant terms of his 
parole and explained his alleged violations, in-
cluding one for drinking alcohol, which he ad-
mitted, and another for assaulting and injuring 
his wife.  In the evaluation section of the re-
port, the Department stated expressly, 
“Intermediate sanctions have been consid-
ered.  However, they have been deemed not 
appropriate at this time.”  According to the 
report, the Department used its evidence-
based risk assessment instrument, the PVDMI, 
to determine the response to Perlas’s viola-
tions.  The PVDMI “[i]dentifies the appropriate 
response to each violation based on the 
offender’s risk level and the severity of the vi-
olation.”  (Osorio, supra, 235 Cal.App.4th at p. 
1413.)  Here, the PVDMI recommended revo-
cation, the most intensive level of response.  
The Department’s recommendation to revoke 
Perlas’s parole was consistent with this PVDMI 
analysis. 

 The report also provided specific reasons 
intermediate sanctions were inappropriate.  In 
addition to identifying the PVDMI recommen-
dation, the report described his drinking and 
allegedly striking his spouse in the context of 
the crimes of which he had been committed.  
The parole agent’s statement in the report 
that “[d]omestic violence is a serious social 
problem and a national health concern” re-
flects his assessment that Perlas’s alleged mis-
behavior was serious.  In light of his concerns, 
he “ha[d] no choice but to refer this matter to 
the court.”  In context, this statement appears 
to be a colloquial expression of concern over 
Perlas’s conduct and not a conclusion that the 
officer was legally bound to recommend revo-
cation.  These assertions were enough to de-
feat Perlas’s demurrer. 

   Perlas argued that his Parole Officer merely 
“parroted” the language of the statute, and did 

not make factual findings.  The Court of Appeal 
disagreed. 

The parole violation report accompanying 
the Department’s revocation petition sufficiently 
met the requirements of section 3000.08, subdi-
vision (f) and rule 4.541(e) to withstand demur-
rer. 

 The report described the criminal conduct 
for which Perlas was sentenced to state prison.  
It also set forth the relevant terms of his parole 
and explained his alleged violations, including 
one for drinking alcohol, which he admitted, and 
another for assaulting and injuring his wife.  In 
the evaluation section of the report, the Depart-
ment stated expressly, “Intermediate sanctions 
have been considered.  However, they have 
been deemed not appropriate at this time.”  Ac-
cording to the report, the Department used its 
evidence-based risk assessment instrument, the 
PVDMI, to determine the response to Perlas’s 
violations.  The PVDMI “[i]dentifies the appropri-
ate response to each violation based on the 
offender’s risk level and the severity of the viola-
tion.”  (Osorio, supra, 235 Cal.App.4th at p. 
1413.)  Here, the PVDMI recommended revoca-
tion, the most intensive level of response.  The 
Department’s recommendation to revoke Per-
las’s parole was consistent with this PVDMI anal-
ysis. 

 The report also provided specific reasons 
intermediate sanctions were inappropriate.  In 
addition to identifying the PVDMI recommenda-
tion, the report described his drinking and alleg-
edly striking his spouse in the context of the 
crimes of which he had been committed.  The 
parole agent’s statement in the report that “[d]
omestic violence is a serious social problem and 
a national health concern” reflects his assess-
ment that Perlas’s alleged misbehavior was seri-
ous.  In light of his concerns, he “ha[d] no choice 
but to refer this matter to the court.”  In context, 
this statement appears to be a colloquial expres-
sion of concern over Perlas’s conduct and not a 
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conclusion that the officer was legally bound to 
recommend revocation.  These assertions were 
enough to defeat Perlas’s demurrer. 

   Perlas’ argument that the parole officer’s re-
port failed to call out individual intermediate 
sanctions in detail, and offer reasons for its re-
jection, was without merit. 

The parole violation report accompanying 
the Department’s revocation petition suffi-
ciently met the requirements of section 
3000.08, subdivision (f) and rule 4.541(e) to 
withstand demurrer. 

 The report described the criminal conduct 
for which Perlas was sentenced to state pris-
on.  It also set forth the relevant terms of his 
parole and explained his alleged violations, 
including one for drinking alcohol, which he 
admitted, and another for assaulting and injur-
ing his wife.  In the evaluation section of the 
report, the Department stated expressly, 
“Intermediate sanctions have been consid-
ered.  However, they have been deemed not 
appropriate at this time.”  According to the 
report, the Department used its evidence-
based risk assessment instrument, the PVDMI, 
to determine the response to Perlas’s viola-
tions. The PVDMI “[i]dentifies the appropriate 
response to each violation based on the 
offender’s risk level and the severity of the vi-
olation.”  (Osorio, supra, 235 Cal.App.4th at p. 
1413.)  Here, the PVDMI recommended revo-
cation, the most intensive level of response.  
The Department’s recommendation to revoke 
Perlas’s parole was consistent with this PVDMI 
analysis. 

 The report also provided specific reasons 
intermediate sanctions were inappropriate.  In 
addition to identifying the PVDMI recommen-
dation, the report described his drinking and 
allegedly striking his spouse in the context of 
the crimes of which he had been committed.  
The parole agent’s statement in the report that 
“[d]omestic violence is a serious social problem 

and a national health concern” reflects his as-
sessment that Perlas’s alleged misbehavior was 
serious.  In light of his concerns, he “ha[d] no 
choice but to refer this matter to the court.”  In 
context, this statement appears to be a collo-
quial expression of concern over Perlas’s con-
duct and not a conclusion that the officer was 
legally bound to recommend revocation.  These 
assertions were enough to defeat Perlas’s de-
murrer. 

  And even if Perlas was dissatisfied with his 
treatment as to return to prison at the discre-
tion of his parole agent, he was still subject to 
automatic return to prison, if convicted of the 
charges he was arrested for. 

There is one more consideration that may 
have affected the Department’s decision to seek 
revocation here that is not fully explored in the 
record.  Perlas is on lifetime parole after serving 
a term for second degree murder.  (§ 3000.1, 
subd. (a)(1).)  The petition to revoke his parole 
was filed after San Francisco police arrested and 
charged him with three misdemeanors based 
upon the conduct alleged in the petition to re-
voke parole.  In the event he is convicted of any 
of the charges, his revocation would be manda-
tory under section 3000.08, subdivision (h).  The 
import of the pendency of the criminal charges 
and any nexus to the decision to proceed with 
revocation is yet unexplored. 

   Perlas is currently not in CDCR.  He may have 
been rereleased by the Board.  However, his 
five year parole tail started anew whenever he 
was released back onto parole. 
 

LIFER PAROLE REVOCATION MAY NOT BE DIS-
MISSED “IN THE FURTHERANCE OF JUSTICE” 

P. v. Barry Wiley 

---Cal.App.5th---; CA 1(3) No. A154248 
June 28, 2019     

   This case involves a narrow technical 
question: can a lifer’s parole revocation be 
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“dismissed in the furtherance of justice” by 
the trial court? 

Does Penal Code section 1385 authorize a 
trial court to dismiss a parole revocation peti-
tion “in furtherance of justice”?  No.  The au-
thority to dismiss conferred by section 1385, 
subdivision (a) is addressed to the criminal 
charges or allegations in the indictment or 
information, so we reject defendant Barry 
Wiley’s assertion that the trial court abused 
its discretion when it declined to dismiss his 
parole violation petition.   We therefore 
affirm the order revoking Wiley’s parole and 
remanding him to the California Department 
of Corrections and Rehabilitation (CDCR). 

   In 1991 Wiley was convicted of first degree 
murder, second degree robbery, and kidnap-
ping and was sentenced to 26 - life.  On March 
9, 2017, he was paroled.   

   Between August and November 2017 he vio-
lated his parole conditions and the rules of Geo 
Care Parolee Services Center (Geo Care), his 
transitional housing and sober living environ-
ment program, by drinking alcohol on four oc-
casions.    

On February 11, 2018, Wiley violated parole 
by returning to Geo Care after his midnight cur-
few.  He had previously been referred to multi-
ple programs for substance abuse …, medical 
and mental health care, and other services, but 
failed to make use of them.  Wiley’s parole 
agent considered intermediate sanctions for 
the curfew violation such as additional referrals 
to outpatient or residential treatment facilities 
but concluded such measures would be insuffi-
cient in light of Wiley’s poor performance on 
parole.  According to the parole violation re-
port, Wiley’s behavior was “destructive to 
maintaining his sobriety.  His less than stellar 
compliance while on parole supervision has ex-
hausted the multiple service providers that 

have attempted to provide him the multidisci-
plinary support, guidance and direction to ad-
dress his dual diagnosis, [so] it appears that a 
referral to the Court is appropriate at this 
time.”  Wiley’s failures to follow Geo Care rules 
also resulted in his termination from the pro-
gram.   

The Division of Adult Parole Operations filed 
a parole revocation petition based on three 
grounds: (1) the curfew violation; (2) Wiley’s 
failure to remain in a transitional housing pro-
gram and sober living environment for at least 
six months; and (3) his failure to obey his parole 
agent’s directive to stay out of Golden Gate 
Park.   

After a contested evidentiary hearing the 
court found that Wiley violated parole by re-
turning to Geo Care after curfew.  It found the 
remaining two allegations were unsubstantiat-
ed.   

  Wiley argued that his revocation was an exces-
sive sanction, and that he should have instead 
been given relief “in the interests of justice” by 
the trial court.  But the trial court declined, not 
because of animus towards Wiley, but because 
he was not before the court on a criminal 
charge – that parole violation was not such a 
charge. 

Wiley argued reincarceration was an exces-
sive sanction for the curfew violation and 
urged the court to dismiss the parole revoca-
tion petition in the interest of justice pursu-
ant to section 1385.  The court said it did not 
disagree as a factual matter, but that it lacked 
the legal authority to dismiss the petition.  It 
explained: “my understanding of Penal Code 
section 3000.08(h) and the provisions around 
that and realignment statutes overall is what I 
said is that—so as to other petitions to revoke 
parole, the Court has much more authority.  
And as to lifers, the legislature gave the au-
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thority, once there’s any violation, essentially, 
and a petition’s been filed and a finding—well, 
and a petition’s been filed and the evidence 
supports a finding of a violation, that I have to 
find a violation and return the parolee to 
CDCR and the jurisdiction of BPH for a deter-
mination of how to respond to that violation.  
Is that what I want to do?  No.  And, you 
know, that’s on the record.  But it’s what I feel 
like I have to do.”   

   The court revoked Wiley’s parole and remand-
ed him to the CDCR’s custody.   

   The Court of Appeal first recounted what in-
termediate sanctions are available, normally. 

For most parolees, the court may modify or 
revoke parole upon finding a violation if the 
interests of justice so require. (§§ 1203.2, 
3000.08, subd.(f).)  In doing so, the court may 
order the parolee to serve up to 180 days in 
jail. (§ 3000.08, subds. (f), (g).)  But when a 
parolee subject to supervision under section 
3000.1 (for murder offenses) or section 3000, 
subdivision (b)(4) (for certain sex offenses) has 
violated parole, he or she “shall be remanded 
to the custody of the [CDCR] and the jurisdic-
tion of the Board of Parole Hearings for the 
purpose of future parole considera-
tion.”  (§ 3000.08, subd.(h).)  

   The appellate court then went to the heart of 
the issue in this case, namely whether Penal 
Code § 1385 gives the trial court discretion to 
invoke “the interests of justice” in handling an 
“action” that is not itself a criminal charge. 

Section 1385, subdivision (a) provides: “The 
judge or magistrate may, either of his or her 
own motion or upon the application of the 
prosecuting attorney, and in furtherance of 
justice, order an action to be dismissed.”   
Wiley contends this provision authorized the 
trial court to dismiss the parole revocation 
petition, and, therefore, that the court’s fail-
ure to recognize its power to do so requires 

reversal and remand for an informed exercise 
of discretion.  The Attorney General asserts 
parole revocation proceedings are not 
“actions” within the meaning of section 1385, 
and therefore that the order should be 
affirmed.  The issue is one of statutory con-
struction subject to independent review.  
(People v. VonWahlde (2016) 3 Cal.App.5th 
1187, 1196 (VonWahlde).) 

 VonWahlde addressed a closely related 
issue: whether section 1385 authorizes the 
trial court to terminate a defendant’s parole 
term when sentencing him in another case.  
The appellate court concluded it does not.  
It explained: “ ‘Section 1385 permits a 
court, “in furtherance of justice, [to] order 
an action to be dismissed.”  [Citation.]  Alt-
hough the statute literally authorizes a 
court to dismiss only an entire criminal ac-
tion, [the California Supreme Court has] 
held it also permits courts to dismiss, or 
“strike,” factual allegations relevant to sen-
tencing, such as those that expose the de-
fendant to an increased sentence.  
[Citations.]  However, the court’s power un-
der section 1385 is not unlimited; it reaches 
only the “individual charges and allegations 
in a criminal action.”  [Citation.]  Thus, a 
court may not strike facts that need not be 
charged or alleged such as the sentencing 
factors that guide the court’s decisions 
whether to grant probation [citation] or to 
select the upper, middle or lower term for 
an offense.”  (VonWahlde, supra, 3 
Cal.App.5th at p. 1197.)  “ ‘ “The only action 
that may be dismissed under . . . section 
1385, subdivision (a), is a criminal action or 
a part thereof.”  [Citation.]’  [Citation.]  A 
period of parole is not a criminal action or a 
part thereof as contemplated by section 
1385.   Rather, it is ‘a form of punishment 
accruing directly from the underlying con-
viction.’ ”  (Ibid, quoting In re Varnell (2003) 
30 Cal.4th 1132, 1137 (Varnell).)   
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 The VonWahlde court expressed no opin-
ion concerning whether a court may dismiss 
a parole revocation proceeding, as opposed 
to striking a term of parole, under section 
1385.  (VonWahlde, supra, 3 Cal.App.5th at 
p. 1198, fn. 6.)  Faced squarely with that 
question, we conclude section 1385 does not 
apply.  Simply put, a parole revocation pro-
ceeding is not an “action or a part thereof as 
contemplated by section 1385.”  (Id. at p. 
1197.)  A criminal “action” is defined as “[t]
he proceeding by which a party charged with 
a public offense is accused and brought to 
trial and punishment.”  (§ 683.)  Parole revo-
cation petitions and hearings do not fit with-
in that definition, as they occur after the pro-
ceeding by which the defendant is brought 
to trial and punished.  “[T]he revocation of 
parole is not part of a criminal prosecution. . 
. . Parole arises after the end of the criminal 
prosecution, including imposition of sen-
tence.”  (Morrissey v. Brewer (1972) 408 U.S. 
471, 480, internal citation omitted; see Wil-
liams v. Superior Court (2014) 230 
Cal.App.4th 636, 647, disapproved on anoth-
er point in People v. DeLeon (2017) 3 Cal.5th 
640, 653 (Williams).)  Nor can such proceed-
ings plausibly be classified as “part” of an ac-
tion, which for purposes of section 1385 
means “charges or allegations in an indict-
ment or information.”  (People v. Hernandez  
(2000) 22 Cal.4th 512, 523 [holding sanity 
proceedings do not constitute an “action” or 
part thereof for purposes of section 1385, 
subdivision (a)]; Varnell, supra, 30 Cal.4th at 
p. 1137 [sentencing factors not subject to 
section 1385 dismissal because they “are not 
included as offenses or allegations in an ac-
cusatory pleading”; VonWahlde, supra, 3 
Cal.App.5th at p. 1197.)  The conclusion from 
these authorities that probation revocation 
petitions are not actions or parts thereof for 
purposes of section 1385 is inescapable.   

   Accordingly, the Court of Appeal affirmed 

the trial court’s decision to revoke Wiley’s 
parole.  Wiley has had two BPH parole re-
consideration hearings so far. 

 
TRIAL COURT’S DENIAL OF LIFER’S COMPAS-
SIONATE RELEASE WITHOUT A HEARING RE-

VERSED AND REMANDED FOR HEARING 

P. v. Brian Laudenback 

CA 4(3) No. G058714 
March 13, 2020 

    

   This case is about due process.  Lifer Brian 
Laudenback was recommended by the Board 
for consideration of compassionate release by 
the trial court.  That court denied relief, but 
without a hearing.  Laudenback appealed and 
won a new hearing order. 

Brian John Laudenback appeals from the 
trial court’s postjudgment order denying 
him compassionate release from prison un-
der Penal Code section 1170, subdivision (e) 
(section 1170(e)).  Laudenback argues the 
trial court erred by not making the requisite 
findings and not granting him a statutorily 
required hearing.  We agree the court erred 
by not affording him a hearing and we re-
mand the matter to conduct an expedited 
hearing.   

   Laudenback was convicted of second degree 
murder in 1995, and was sentenced to 15-life. 

In October 2019, doctors diagnosed 
Laudenback with stage IV bladder cancer 
and his life expectancy was less than six 
months.  In November 2019, the California 
Department of Corrections and Rehabilita-
tion (CDCR) Secretary (Secretary) explained 
Laudenback had a terminal illness and he 
had six months or less to live.  The Secretary 
stated he had only one rules violation (a 
2000 grooming violation) and concluded he 
was not a threat to public safety if released 
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from prison.  The Secretary recommended 
his sentence be recalled.  In December 2019, 
a Board of Parole Hearings (BPH) investiga-
tor (investigator) informed BPH that 
Laudenback’s cancer had metastasized to 
both lungs and his condition would deterio-
rate rapidly the next few months. 

 On December 17, 2019, BPH conducted a 
meeting and concluded Laudenback was ter-
minally ill with an incurable condition and 
would not pose a threat to public safety if 
released.  BPH recommended Laudenback’s 
sentence be recalled.  The investigator noti-
fied the Orange County Superior Court 
(superior court) of BPH’s recommendation, 
which the superior court received three days 
after BPH’s meeting. 

 Three days later, during “chambers work,” 
and without the parties appearance, the trial 
court denied the request to grant 
Laudenback compassionate release.  In 
denying the request, the court “considered 
and weighed [Laudenback’s] severe physical 
condition against the factors surrounding 
the crime,” including the victim’s age and 
terrible injuries, and Laudenback’s conduct 
and “‘excuses.’” 

 Between the time of Laudenback’s opening 
brief and the Attorney General’s brief, BPH 
found Laudenback suitable for parole. 

  On Laudenback’s appeal, the pariies 
agreed readily that the failure to conduct a 
hearing was error. 

Pursuant to section 1170(e), BPH may 
recommend to the superior court a pris-
oner’s sentence be recalled and the pris-
oner be granted compassionate release 
if the prisoner is terminally ill with an in-
curable illness or disease that would pro-
duce death within six months and the 
prisoner does not pose a threat to public 

safety.  Section 1170(e), states that be-
fore BPH makes a recommendation, it 
must make findings.  Section 1170(e)(3), 
states, “Within 10 days of receipt of a 
positive recommendation by the [S]
ecretary or the board, the court shall 
hold a hearing to consider whether the 
prisoner’s sentence should be re-
called.”  (Italics added.)     

 Section 1170(e)(3), is very clear.  It says 
shall.  Shall means must.  (Tarrant Bell 
Property, LLC v. Superior Court (2011) 51 
Cal.4th 538, 542 [may permissive and 
shall mandatory especially when single 
statute uses both terms]; Webster’s 3d 
New Internat. Dict. (1981) p. 2085, col. 3 
[shall means “will have to:  must”]; see 
§ 1170(e)(6) [“may”].)  The trial court 
was statutorily required to conduct a 
hearing to consider whether 
Laudenback’s sentence should be re-
called.  Instead, the court denied his re-
quest for compassionate release during 
“chambers work.”  This was error.  Need-
less to say, chambers work is not legally 
equivalent to a hearing.  The parties did 
not appear and did not have an oppor-
tunity to argue their respective posi-
tions.  The Attorney General concedes 
the court erred and the matter must be 
remanded for a hearing.   

   The parties then argued what should be 
the standard of review in this hearing. 

The parties disagree though on the 
standard of review a trial court must uti-
lize in reviewing BPH’s recommendation.  
Relying on Martinez v. Board of Parole 
Hearings (2010) 183 Cal.App.4th 578 
(Martinez), Laudenback argues the trial 
court must review BPH’s decision for 
“‘some evidence.’”  The Attorney General 
counters the court should review BPH’s 
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decision de novo where it can consider 
new evidence.  We think Laudenback has 
the better argument.   

 In Martinez, supra, 183 Cal.App.4th at 
pages 593-594, the court concluded the 
following:  “[T]he standard of judicial re-
view is the same as that used when re-
viewing a decision by BPH to deny pa-
role, i.e., ‘whether “some evidence” sup-
ports the conclusion’ of BPH that the 
prisoner does not come within the statu-
tory criteria.  [Citation.]  This standard of 
review is ‘highly deferential’ to BPH’s 
factfinding.  [Citation.]  It does not per-
mit a court to second-guess BPH’s 
factfinding.  Our role is narrow.  A court 
has the authority to do no more than 
‘ensure that [BPH’s] decision reflects “an 
individualized consideration of the speci-
fied criteria” and is not “arbitrary and 
capricious,”’ [citation], i.e., that BPH’s 
decision is supported by ‘“some evi-
dence”’ viewed in the light most favora-
ble to the decision [citation].” 

 The Attorney General attempts to dis-
tinguish Martinez by asserting the proce-
dural posture of the case was different.  
In that case, BPH denied prisoner’s re-
quest for compassionate release, but the 
trial court ordered BPH to recommend to 
the trial court that prisoner’s request be 
granted.  That is a distinction without a 
difference.  We conclude it is equally ap-
plicable when BPH recommends compas-
sionate release.   

 Relying on section 1170’s language, the 
Attorney General also asserts recalling a 
sentence and granting compassionate 
release is a judicial determination.  Sec-
tion 1170(e)(1), authorizes the Secretary 
or BPH to make a recommendation, and 
section 1170(e)(2), provides a trial court 

has the discretion to recall. 

 Our conclusion a trial court reviews 
BPH’s decision for some evidence, and not de 
novo, finds support in People v. Loper (2015) 
60 Cal.4th 1155, 1161, footnote 3 (Loper).  
Although the Loper court recognized a trial 
court has the “discretion whether to release a 
prisoner for compassionate reasons,” the 
court added section 1170(e)(2), “establishes 
clear eligibility criteria [citation], suggesting 
that discretion is not unfettered when evi-
dence is presented satisfying the statutory cri-
teria.”  (Loper, supra, 60 Cal.4th at p. 1161, fn. 
3.) 

   The Court of Appeal flatly rejected the 
Attorney General’s argument that in this 
hearing, they may introduce “other admis-
sible evidence.” 

As to the Attorney General’s claim the trial 
court can consider “other, admissible evi-
dence,” we disagree.  Section 1170(e), pro-
vides a mechanism for someone with less than 
six months to live to seek compassionate re-
lease.  It defies logic to conclude the court may 
conduct an evidentiary hearing where the par-
ties may offer witness testimony and addition-
al documentary evidence on section 1170(e)
(2)’s criteria.  By its nature, the process is ex-
pedited because the prisoner “is terminally ill 
with an incurable condition caused by an ill-
ness or disease that would produce death 
within six months[.]”  (§ 1170(e)(2)(A).)  To al-
low the parties to delay this process by, for ex-
ample, conducting further evaluations or se-
curing additional expert testimony, would only 
serve to undermine section 1170(e)’s purpos-
es.  (Martinez, supra, 183 Cal.App.4th at p. 590 
[section 1170(e)’s purposes are compassion 
and to save money].) 

 Not only did the trial court not conduct a 
hearing, it did not make the required findings.  
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Although the record reflects the court consid-
ered Laudenback’s terminable illness, the court 
did not consider whether he would pose a threat 
to public safety.  Instead, the court considered 
the circumstances of the offense, which by them-
selves were not proper factors for consideration 
under section 1170(e).  The Attorney General 
concedes, “the trial court may not rely on the ag-
gravated nature of [Laudenback’s] crime in and 
of itself to find [him] unsuitable for release.”  On 
remand, the court must consider only section 
1170(e)(2)’s criteria.  (Loper, supra, 60 Cal.4th at 
p. 1161, fn. 3.) 

 DISPOSITION 

 The order is reversed.  The trial court is or-
dered to conduct an expedited hearing to deter-
mine whether Laudenback’s sentence should be 
recalled and he be granted compassionate re-
lease.       

UPDATE: 

On February 5, 2020, the Board held anoth-
er suitability hearing for Laudenback, and 
granted parole. However, on March 19, 
2020 – six days after the Court of Appeal is-
sued this opinion, the Governor reversed 
that grant.  There might yet be a legal ques-
tion whether the remand for compassionate 
release overrides the process consisting of 
the new hearing/grant/reversal. The parties 
did agree to immediate issue of remittitur 
on March 18, 2020. In late April, the court 
ordered Laudenback released, which oc-
curred on April 30.  He is now at home with 
his family.  
 

GBI ENHANCEMENT BARS PROP. 36 RESEN-
TENCING 

P. v. Kenneth Berry 

CA 2(3) No. B294438 
March 11, 2020 

      Kenneth Berry appealed from the deni-
al of his Prop. 36 resentencing application, 

as to one of the charges involved below.  
He was denied relief because that offense 
involved Great Bodily Injury (GBI), and re-
lief was barred by law. 

On March 31, 1998, the jury convicted 
Berry of assault by means of force likely 
to produce great bodily injury (Pen. 
Code, former § 245, subd. (a)(1)), unlaw-
fully driving or taking a vehicle (Veh. 
Code, § 10851, subd. (a)), and simple 
battery, a misdemeanor (§ 242).  It ac-
quitted Berry of robbery (§ 211), grand 
theft person (§ 487, subd. (c)), grand 
theft auto (§ 487, subd. (d)), and battery 
with serious bodily injury (§ 243, subd. 
(d)).  The jury additionally found Berry 
had suffered two prior “strike” convic-
tions and had served five prior prison 
terms within the meaning of section 
667.5, subdivision (b).  

The trial court sentenced Berry to a 
term of 50 years to life, plus five years, 
configured as follows:  on count 1, as-
sault by means of force likely to produce 
great bodily injury, 25 years to life pursu-
ant to the Three Strikes law; on count 4, 
unlawfully driving or taking a vehicle, a 
consecutive term of 25 years to life; and 
for each of the five section 667.5 prior 
prison term enhancements, one addi-
tional year.  Sentence on count 6, simple 
battery, was stayed pursuant to section 
654.  We affirmed the judgment.  
(People v. Berry (Aug. 5, 1999, B122476) 
[nonpub. opn.].) 

   The Court of Appeal focused on the Prop. 36 
law as to the question of involvement of GBI 
in deciding whether to resentence or not. 

 Berry contends the court erred by find-
ing he was ineligible for resentencing on 
the assault charge because the evidence 
was insufficient to support the conclu-
sion he intended to inflict great bodily 
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injury on Dent during the assault.  This 
contention lacks merit. 

A defendant who, during commission of 
the offense, intended to cause great 
bodily injury to another person is ineligi-
ble for Proposition 36 resentencing.  (§§ 
1170.126, subd. (e)(2), 1170.12, subd. 
(c)(2)(C)(iii), 667, subd. (e)(2)(C)(iii); Fri-
erson, supra, 4 Cal.5th at p. 235; Thom-
as, supra, 39 Cal.App.5th at pp. 
934―935; People v. Guilford (2014) 228 
Cal.App.4th 651, 654 (Guilford).)  A de-
fendant’s ineligibility must be proven by 
the People beyond a reasonable doubt.  
(Perez, supra, 4 Cal.5th at pp. 1059, 
1062; Frierson, at pp. 230, 235―236; 
People v. Arevalo (2016) 244 
Cal.App.4th 836, 852.)  In making such a 
determination, a court makes findings 
drawn from the entire record of convic-
tion, examining “ ‘ “relevant, reliable, 
admissible portions of the record of con-
viction to determine the existence or 
nonexistence of disqualifying factors.” ’ 
”  (Thomas, at p. 935.)  The court may 
rely upon facts beyond the judgment of 
conviction, facts not found by a jury, 
and facts stated in a prior appellate 
opinion.  (Estrada, supra, 3 Cal.5th at 
pp. 665, 670, 672―673; Perez, at 
pp. 1059, 1063―1064; Guilford, at 
pp. 659―660; People v. Brimmer (2014) 
230 Cal.App.4th 782, 800―801.)  

We review “the factual basis of the trial 
court’s finding [on eligibility] under the fa-
miliar sufficiency of the evidence standard.  
‘We review the whole record in a light 
most favorable to the [order] to determine 
whether it contains substantial evidence, 
i.e., evidence that is credible and of solid 
value, from which a rational trier of fact 
could find beyond a reasonable doubt that 
the accused committed the 

offense.’  [Citations.]”  (Guilford, supra, 
228 Cal.App.4th at p. 661; Perez, supra, 4 
Cal.5th at pp. 1059, 1066 [we defer to the 
resentencing court’s determination regard-
ing eligibility if supported by substantial 
evidence].) 

“Great bodily injury” is defined as “a sig-
nificant or substantial physical injury” ra-
ther than injury that is insignificant, trivial, 
or moderate.  (§ 12022.7, subd. (f); People 
v. Cross (2008) 45 Cal.4th 58, 63―64; Peo-
ple v. Woods (2015) 241 Cal.App.4th 461, 
486; People v. Armstrong (1992) 8 
Cal.App.4th 1060, 1066.)  There is no re-
quirement that the victim suffer perma-
nent, prolonged, or protracted bodily dam-
age.  (People v. Woods, at p. 486; People v. 
Bustos (1994) 23 Cal.App.4th 1747, 1755.)  
Lacerations, bruises, or abrasions are suffi-
cient.  (People v. Odom (2016) 244 
Cal.App.4th 237, 247; People v. Washing-
ton (2012) 210 Cal.App.4th 1042, 
1047―1048.)  The intent to inflict great 
bodily injury “may be shown by, and in-
ferred from, the circumstances surround-
ing the doing of the act itself.”  (People v. 
Phillips (1989) 208 Cal.App.3d 1120, 1124; 
Thomas, supra, 39 Cal.App.5th at p. 936.)  
“Actual infliction of great bodily injury is 
not a prerequisite to finding intent to 
cause such injury.”  (Thomas, at p. 937.)  

Here, the resentencing court’s finding 
that Berry intended to inflict great bodily inju-
ry is supported by substantial evidence.  The 
court relied upon evidence that Berry hit the 
victim in the face with his fist, stomped on 
her head and ribs with his boot, and threat-
ened to kill her.  Police officers saw her inju-
ries, including bruises and blood on her 
mouth.  An eyewitness—Dent’s daughter—
testified that Berry choked, punched, and 
kicked Dent.  And Dent had to see a doctor 
for her injuries.  The court referenced our dis-
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cussion of the facts in our unpublished Febru-
ary 2017 opinion.  As we explained, there was 
ample evidence from which a trier of fact 
could find, beyond a reasonable doubt, that 
Berry intended to inflict great bodily injury on 
Dent.  Dent’s daughter testified that she ob-
served Berry choke her mother; he also hit 
Dent with his hand, causing Dent to fall to the 
floor.  Berry then repeatedly stomped on 
Dent’s face, jaw, and rib cage with the heel of 
his thick-soled, army-style boot, as Dent lay 
prone on the floor.  He then said, “I will kill 
you, bitch.”  Dent testified that after Berry 
choked and grabbed her, she did not remem-
ber what happened.  When she awoke in the 
emergency room she had a “bad headache” 
and her face, side, and shoulders hurt.  When 
she returned home she felt “terrible pain,” 
causing her to return to the doctor within a 
week after the assault.  The People introduced 
photographs of Dent’s injuries, which showed 
she had a black eye and bruises, including on 
her back and neck.  A police officer testified 
that when he arrived at Dent’s home shortly 
after the attack, Dent was shaking and crying 
and “appeared as if she wasn’t altogether 
there.”  She had bruises on both sides of her 
face and her chest, and her mouth was 
bruised and bloody.  The bruises on Dent’s 
face bore a particular criss-cross pattern sug-
gestive of boot prints. 

 Berry argues that the evidence 
was insufficient because it was “conflicting 
and not supportive solely of an intent to in-
flict injury” on Dent.  He points to evidence 
that he stopped choking Dent when she 
said he was hurting her, as well as his own 
testimony that he accidentally stepped on 
her. 

Berry misapprehends the applicable 
standard of review.  The fact the evidence 
was not undisputed does not mean it was 
insufficient.  As People v. Thomas ex-

plained:  “In reviewing the trial court’s eli-
gibility determination, we view the evi-
dence in the light most favorable to the 
trial court’s findings without reassessing 
the credibility of witnesses or resolving evi-
dentiary conflicts.  (People v. Gomez (2018) 
6 Cal.5th 243, 278; Perez, supra, 4 Cal.5th 
at p. 1066 [‘reviewing court does not re-
weigh the evidence; appellate review is 
limited to considering whether the trial 
court’s finding of a reasonable doubt is 
supportable in light of the evidence’].)  ‘A 
reversal for insufficient evidence “is unwar-
ranted unless it appears ‘that upon no hy-
pothesis whatever is there sufficient sub-
stantial evidence to support’ ” ’ the court’s 
findings.  [Citation.]”  (Thomas, supra, 
39 Cal.App.5th at pp. 935―936.)  The fact 
the evidence was not undisputed in the 
instant matter does not demonstrate any 
evidentiary insufficiency.  The evidence 
was more than sufficient to support the 
resentencing court’s finding.  

DISPOSITION 

The order is affirmed. 
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As everywhere these days, business at the Board 

of Parole Hearings over the last 2 months has 

been….interesting.  And distant.  And a bit abbre-

viated.  Nonetheless, business continues, includ-

ing en banc considerations (detailed elsewhere in 

this issue) and reports from BPH staff, though the 

usual presentations for commissioner training and 

information have been postponed. 

The March meeting was something of a hybrid, 

held mostly by teleconference, but still open to 

members of the public, so long as 6-foot social 

distancing was maintained.  While LSA/CLN was 

the lone member of ‘the public’ in attendance, 

there was also a stray Deputy Commissioner, a 

few technicians monitoring the call in equipment, a 

handful of DAPO agents who act as security at the 

BPH meetings, and a lone commissioner and ad-

ministrative staff member. 

While all commissioners were ‘present’ at that 

meeting, only Commissioner Arthur Anderson, the 

erstwhile chairman of the parole board was pre-

sent in the meeting room, convening, directing and 

adjourning the meeting.  He as accompanied, at 

the appropriate distance, by BPH Chief Legal 

Counsel Jessica Blonien, with everyone else, in-

cluding the remaining 16 commissioners, BPH Ex-

evcutive Officer Jennifer Shaffer and assorted DAs 

and other speakers participating via telephone. 

By the April meeting date, the proceedings, like 

parole hearings, were completely distance-done.  

And given the constraints on both month’s meet-

ings, the entirely of the proceedings, absent the en 

banc hearings, consisted of reports from various 

BPH officials and public comment. 

In the March meeting most of that comment 

came from DAs and victims’ advocates, railing 

against the prospect of holding parole hearings 

in anything other than person-to-person proceed-

ings.  Every objection was couched in terms of 

teleconference hearings did not meet the legal 

standard for victims’ participation in hearings un-

der Marsy’s Law.  With each DA or victim advo-

cate who spoke in opposition to holding hearings 

be teleconference the comments became more 

strident, accusing the board, via the teleconfer-

ence hearings, of perpetuating lack of access for 

victims and violating their rights. 

Clearly, what this group of stakeholders wanted, 

in fact, articulated, was a total shutdown of all 

parole hearings until such time as the proceed-

ings could once again be held with all parties in 

personal attendance.  Just how this would be ac-

complished, without violating laws requiring hear-

ings be held within certain time frames, or how 

the BPH would deal with the massive backlog of 

hearings a weeks-long total shutdown of hear-

ings would cause, were never addressed.   

Interestingly LSA was the lone voice in the public 

comments to speak out on continuing parole 

hearings, by distance methods if necessary, but 

continuing to the greatest extent possible, none-

theless.  We noted that while video or teleconfer-

ence hearings were not ideal for any of the par-

ticipants, each ‘side’ at least had the same op-

portunities, and any lack of advantage for the 

commissioners to see individuals in person 

would be experienced by inmates as well as 

VNOK.   

Prior to the end of the March meeting, Executive 

Director Shaffer announced all hearings would 

be suspended until such time as the board could 

arrive at an acceptable method of proceeding 

with hearings.  As discussed elsewhere, that 

method was developed and, with the backing of 

Governor Newsom via Executive Order declaring 

victim participation in hearings via tele or audio 

conference would be deemed to meet the legal 

requirements of Marsy’s Law, those hearings 

have been on-going. 

In April, entirely held by audio conference call, 
the Board again held a single day meeting, the 
majority of which was given over to en banc 

BOARD BUSINESS 
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hearings.  Brief reports from Shaffer noted the progress of the first week of teleconference hearings, 
noting some technical issues that have largely been overcome by the Board’s IT division.  Dr. Cliff 
Kusaj, head of the Forensic Assessment Division, noted FAD clinicians would continue interviews for 
CRAs, also by videoconference.  

In spite of an up-tick in referrals by the Governor 

for en banc consideration, it appears the BPH is, 

overall, still on the path of standing behind their fel-

low panel members who made the decision to 

grant parole.  Such proved to be the case, overall, 

in the March and April BPH meetings, which saw a 

total of 19 en banc referrals by the Governor, with 

a roughly 50/50 split on decisions.   

In March, the Board contemplated referral for recall 

of sentence under 1170 (d) compassionate release 

for two inmates, William Howe and Guy Young.  

And is typical of the board’s pattern, one found re-

lief and one did not.  The board acted favorably for 

recall of sentence for Howe, but declined on 

Young, noting they felt he would still pose a risk of 

danger to the public.  Two tie votes were also con-

sidered by the board, one each March and April, 

with both Joseph Benson and Juan Meza eventu-

ally being found suitable for parole. 

March saw 7 referrals from the Governor for the 

board’s reconsideration of a grant decision, with 

more being sent to rescission than affirmed by a 

ratio of 2 affirmations and 5 referrals.  Joseph 

Benson and David Luft saw their grants con-

firmed, but rescissions will be held for Orlando Fi-

erros, Anthony Morrison, Adam Sotello, David 

Tonn and Michael Zell.   

Also, in March the grant for Charles Ryan, referred 

for consideration by the BPH Chief Counsel, was 

vacated and a new hearing scheduled, based on 

Ryan’s “recent negative institutional behavior.”  Re-

member, that grant isn’t really final until you walk 

out the gate. 

April’s en banc considerations were somewhat 
more positive, with a total of 12 referrals and 7 con-
firmations of the grant decisions.  Grants for 
James DeSanto, Weldon Norman, Darrin Phillip, 
David Rucker, Sean Thames, Paul Truttman and 
George Wilson were confirmed.  In Wilson’s case, 
however, the board added an additional special 
condition of parole, as well as confirming the grant.  
Grants for Marvin Bell, Alejandro Gonzalez, 
Tyshon Harmon, Ricardo Nunez and Roy 
Whittset were ordered to rescission hearing. 

EN BANC HEARINGS 

It’s said there is an ancient Chinese curse, “May you live in interesting times.”  And it appears we may 

be living that curse.  As the Corona novel virus/ CoVid 19 pandemic sweeps the world, California and 

the state prison system is not immune to the affects of that of either the virus itself or the extraordinary 

measures taken by agencies across the country and world to mitigate the spread and fatalities of the 

virus. 

As we go to press (at the end of April, with figures changing several times each day) just under 200 in-

mates among the 118,00+ prisoners in the 35 adult prisons in California have tested positive for the 

CoVid 19 virus, with one death reported.  As of press time only 7 prisons have active outbreaks, most 

so far contained to single digit numbers. 

LIVING IN INTERESTING TIMES 
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Lancaster was the first prison to report a positive 

testing inmate, soon joined by California Institute 

for Men in Chino.  Those two institutions have the 

dubious distinction of accounting for 95% of the 

positive prisoner cases, CIM with 88 and Lancaster 

80.  A smattering of positives is also noted at CMC 

(3), Centinela (2) and one each at CIW, NKSP and 

SATF.  All this as of the last Sunday in April. 

Although the number of prisoners testing positive 

for the disease rise by several each day, it appears 

and drastic action by CDCR officials at the begin-

ning of the outbreak may be paying off in what we, 

incarcerated or not, have come to understand is 

‘flattening of the curve’ of the virus’ spread.  On 

March 11 CDCR announced the suspension of vis-

iting in all prisons for an indefinite period of time.  

Although widely decried at the time, the elimination 

of literally thousands of potential carriers of the vi-

rus into the prisons may have been the single most 

effective step officials took to shield the close-

packed and thus vulnerable population of inmates.  

AS the weeks progressed CDCR continued to 

adapt both programming (mostly suspended) and 

housing, to facilitate the now-familiar term of ‘social 

distancing’ among the prison inhabitants.  

The most recent adaption made by CDCR is the 

issuance and direction of all staff and inmates to 

wear masks while interacting with others.  Surely 

the specter of an entire prisons population of 

masked inmates must be among the most incon-

gruous events in CDCR history.  Despite the hard-

ships to prisoners of no programming, reduced vo-

cational participation, reduced yard time and no 

visiting (a hardship on the families as well) the dra-

conian actions have, to date, made California one 

of the leaders in the nation in holding the line on 

the number of prisoners infected with the CoVid 

virus. 

For a bit of context, while the number of inmates in 

California prisons testing positive for the Corona 

virus will not doubt breach 200 in the next few 

days, by contrast, the state of Michigan, with a to-

tal prison population of 38,000 has already suf-

fered 21 inmate deaths from CoVid with nearly 600 

positive cases.  In Ohio, 73% of those incarcerated 

in one prison are testing positive and state officials 

estimate statewide there are over 2,000 ailing pris-

oners. 

Closer to home, the federal prison at Lompoc, Cali-

fornia, with a total inmate population of 1,500, pal-

try by California state prison numbers, has well 

over 100 positive CoVid inmates and has already 

reported 2 deaths.  And while CDCR has been 

amazingly (considering we’re talking about CDCR 

here) transparent in reporting both positive tests 

and fatalities, Lompoc has taken a total black out 

stance, with new cases of CoVid a closely held se-

cret, until those individuals need hospitalization, 

when they are simply transported to the local coun-

ty hospital…surprise!  The prison in Lompoc just 

recently instituted lock down procedures. 

Around mid-April the department announced it 

would begin distributing PIA manufactured masks 

to both inmates and staff to provide at least a mini-

mum level of protection.  Additional steps to slow 

the spread of the disease came in the form of early 

releases for some 3,500 state prisoners, convicted 

of non-violent crimes and within a few months of 

their scheduled release.  CDCR also halted the in-

take of any new state prisoners from counties.  

The two decisions together resulted in a net popu-

lation reduction of about 6.500 individuals.   

Additional steps taken by CDCR included transfer-

ring some prisoners from some institutions that 

were more overcrowded to those that were ‘less’ 

overcrowded. The irony and incongruence of the 

terms are not lost on us.  Other locations saw 

gyms and other ‘underused’ portions of the prison 

retro fitted as temporary housing units. 

Lifer parole hearings have also been affected, with 

all such proceedings now being conducted by tele-

conference, much to the consternation of all con-

cerned.  But hearings are going forward and to 

date, the grant rate seems to be maintaining (See 

elsewhere in this issue for more parole infor-

mation). 

Nationwide, the CoVid virus has infected nearly     
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1 million Americans, with deaths from the disease’s effects expected to top 60,00, at the rate of about 

200 new deaths reported each day.  How much longer will these separation measurers be in place?  

No one is sure.   

Currently those most important things those inside the wire can are these: 

1. Report symptoms if you’re ill.  We’ve heard reports of some not wanting to report symptoms 

to medical, not wanting to be more quarantined that now. If you’re sick, get to medical and 

be tested.  Not only are you running the risk of putting your life in danger, you could be in-

fecting the rest of those around you…hardly the pro-social outlook we, and the board, ex-

pect of lifers. 

2. Wear the PIA mask.  It doesn’t offer total protection, but it helps.  And know that those of us 

out here, outside the wire, are masking up as well..in grocery stores, on buses, just walking 

dogs.  Everyone is asking—‘who was that masked man (or woman)?” 

3. Social distance as much as possible and be diligent about washing hands and surfaces.  

The last could be the first, last and best defense. 

4. Don’t buy into rumors—CDCR is not out to kill inmates by allowing this pandemic to become 

prison-demic as well.  If the rumor sounds unbelievably stupid (and again, we know we’re 

talking about CDCR) it isn’t true.  CDCR, as an agency, is, in this instance, being amazingly 

open and forthcoming. 

5. Communicate.  Let us know how things are in your location. Are staff also wearing masks 

(they are required to do also)?  Are cleaning products available (yes, you’ll have to do the 

cleaning—Merry Maids isn’t going to show up)?   What are you doing to make use of your 

time—let us know? 

6. Stay positive –tomorrow, or the day after, is another day. 

In the meantime, mental health clinicians at the prison have a free self-study package on Anger Man-

agement that will produce a certificate for those who finish the program.  And LSA has a few brief and 

helpful handouts on subjects from stress management to creating parole plans to understanding your 

CRA—send us a stamp or two and let us know where we can help you. 
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How to put on and remove a face mask 

Disposable face masks should be used once and then thrown in the trash. You should also remove and replace masks when 

they become moist. 

How to put on a face mask 

• Clean your hands with soap and water or hand sanitizer before touching the mask. 

• Remove a mask from the box and make sure there are no obvious tears or holes in either side of the mask. 

• Determine which side of the mask is the top. If the mask that has a stiff bendable edge that is the top and is 

meant to mold to the shape of your nose. 

• Determine which side of the mask is the front. The colored side of the mask is usually the front and should face 

away from you, while the white side touches your face. 

• Follow the instructions below for the type of mask you are using. 

• Face Mask with Ear loops: Hold the mask by the ear loops. Place a loop around each ear. 

• Face Mask with Ties: Bring the mask to your nose level and place the ties over the crown of your head and se-

cure with a bow. 

• Face Mask with Bands: Hold the mask in your hand with the nosepiece or top of the mask at fingertips, allowing 

the headbands to hang freely below hands.  Bring the mask to your nose level and pull the top strap over your 

head so that it rests over the crown of your head.  Pull the bottom strap over your head so that it rests at the 

nape of your neck. 

• Mold or pinch the stiff edge to the shape of your nose. 

• If using a face mask with ties: Then take the bottom ties, one in each hand, and secure with a bow at the nape of 

your neck. 

• Make sure the mask is completely secure. Make sure it covers your nose and mouth so that the bottom edge is 

under your chin. 

• Pull the bottom of the mask over your mouth and chin. 

• Wash your hands. 

While Wearing the Mask 

• Do not touch the front of the mask with your hands; this transfers any virus on the mask to your hands 

• Do not reach under the mask to touch your face 

• Be sure the mask covers your nose and mouth 

How to remove a face mask 

• Clean your hands with soap and water or hand sanitizer before touching the mask.  

• Avoid touching the front of the mask. The front of the mask is contaminated. Only touch the ear loops/ties/band. 

Follow the instructions below for the type of mask you are using. 

• Face Mask with Ear loops: Hold both of the ear loops and gently lift and remove the mask. 

• Face Mask with Ties: Untie the bottom bow first then untie the top bow and pull the mask away from you as the 

ties are loosened. 

• Face Mask with Bands: Lift the bottom strap over your head first then pull the top strap over your head. 

• If you are using a reusable cloth mask, at the end of the day, take the mask off from the straps (not touching the 

front 

• Fold the mask with the front touching itself; do not shake the mask as this could shed any virus particles into the 

air.   

• Wash the cloth mask thoroughly and allow to dry.  Do not add to the prison laundry as masks could be lost or 

cross-contaminate other items. 

• Clean your hands with soap and water or hand sanitizer. 
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Since the beginning of the quarantine for those outside prison gates, it’s seemed to us that those in-

side those gates are handling what politicians are calling ‘shelter in place,’—better known as lock-

downs to those inside—with more grace and less angst than those of us in the ‘free’ world. Most in-

mates are veterans of more than a few lockdowns of varying lengths of time, and during those previ-

ous experiences they’ve become adept at passing the time. 

And that belief has been underscored by comments from former lifers, now paroled and expressing 

the mild bemusement at the agitation of the rest of the population at having to stay in one place, eat 

the same food, do the same things and basically just keep themselves to themselves. But for those 

who may be getting a bit antsy in the current unpleasantness, here’s a few suggestions: 

• Meditate—soothes the mind and soul and increases your self-awareness—always a good 

thing for board appearances. 

• Self-study—family can find you some interesting courses or study programs, and if not, 

we’ve got a few to offer. Write us. 

• Concentrate on the positive things in your life—and yes, even prisoners can find some posi-

tive situations. Make a list; find the things that are better now that they were 6 months, a 

year, 5 years ago. 

• Also, useful attitude to take to the board. 

• Journal—always available, good for venting and useful in increasing the understanding of 

yourself. And the board recognizes the value. 

• Write your family—they want to hear from you, want to know you’re alright. Never underesti-

mate how much you mean to them, and now is a good time to let them know how much they 

mean to you.  

KEEPING BUSY DURING COVID 

Self-help in prisons was never more dependent on ‘self’ than currently, with programs and groups can-

celled and any human contact viewed with trepidation.  But there are ways you can alleviate the stress 

and worry, depending only on yourself.   

Meditation is perhaps the best know, something everyone can do, anytime, anywhere, dependent only 

on yourself and requiring little or no equipment or outside participation. The benefits?  These are just 

some of the acknowledged benefits of regular meditation: 

• Lower blood pressure 

• Improved blood circulation 

• Lower heart rate 

• Less perspiration 

• Slower respiratory rate 

• Less anxiety 

• Lower blood cortisol levels 

MEDITATION IN TRYING TIMES 

DOS AND DON’TS 
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• More feelings of well-being 

• Less stress 

• Deeper relaxation 

Let’s start with ‘the don’ts.”   

Don’t wait to start, until you ‘really need it.’  Like many things, meditation gets better and easier as you 

do it more often.  Don’t wait until you’re operating on your last nerve to try to find a way to save that 

nerve.  As you practice meditation it will help you get through the small problems and frustrations before 

they become larger disruptions. 

Don’t expect to reach the pinnacle of effectiveness right away.  It takes practice.  If meditation seems like 

work at first and you’re expecting immediate results, you’ll become discouraged—be patient, be realistic, 

notice and build on the small gains.  If it feels like work at first, that’s because it is work; learning to do 

anything takes effort. 

Don’t compare your meditation experience to that of others.  Like everything in life, ‘your experience may 

vary.”   

Don’t worry that if you’re interrupted your medication session is ruined; use the interruption to practice 

bringing your attention back to your meditation. 

Don’t judge yourself if your mind wanders—just bring it back to what you’re concentrating on in the medi-

tation session.  Don’t follow your thoughts down the rabbit hole. 

Don’t throw in the towel if you miss a day or two.  Circumstances, especially in the environment where 

prisoners live, can intervene.  Just pick it back up as soon as you can. 

Now the ‘dos’: 

Do try to find a (relatively) quiet time and place to meditate.  Some prisoners have reported during count 

works for them because movement and activity is lower. 

Do start small—just a couple of minutes at first, concentrating only one or two parts of meditation. 

Do commit yourself to a routine of meditation.  If you ‘just give it a try,’ chances are you’ll give up before 

you even get started.  Make a commitment and practice daily for at least a month. 

Do focus on positive things, start your meditation with 3 positive things in your life, even small pleasant-

ries or events during the day. 

Do acknowledge, appreciate and celebrate your small successes as your practice. 

Do be patient with yourself and your learning curve.  After all, meditation is all about learning to deal with 

frustrations and anger.  Don’t give in to those destroyers before you give yourself every chance to over-

come them. 

 

How to start a meditation practice. 

Sit as comfortably as you can in a location as quite or interruption free as possible. 

Close your eyes 

Start your meditation by taking several deep breaths. Don’t try to control your breathing; simply breathe 

naturally.  Try to focus your mind on your breathing and feel how each breath affects your body. Your 
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breath will be your guide throughout meditation. 

 If your mind wanders, return your focus back to your breath. 

Maintain this meditation practice for two to three minutes to start, and then try it for longer periods. 

As you become more practiced in meditation you can start to add new components to your sessions. 

Do a mental body scan, focus on each area of your body and assess how each area feels.  Try to soften 

or ease the areas that are tense and relax your muscles. 

Think about how you’re feeling in the moment; tired, anxious, low energy? Don’t fight the feeling, accept 

it and use breathing to move through the negative feelings. 

Reflect on the day; what happened, what did you learn? What lesson can you carry forward? 

Focus on your personal progress.  What can you do to take one more step toward your ultimate goal? 

Open your mind to new ideas that inspire you 

Practice gratitude. Focusing on things that are positive in your life will help you maintain perspective 

on your overall situation and give you the resilience to deal with the negative aspects.  

GRANT RATE HOLDING FOR HEARNGS BY VIDEO 

As everyone adjusts to what has been called the ‘new normal,’ questions about the parole hearing pro-

cess as conducted by video conferencing are surfacing.  The business of holding parole suitability hear-

ings continues, certainly much altered from what any of the participants have known before, but with 

surprisingly encouraging results. 

Figures just obtained from the BPH of hearing results in the first 3 weeks of April, all held via video con-

ferencing, show a grant rate well in line with what we would expect to see, given the results of the last 

few years and the nature of hearings scheduled this year.  In 2019 the board recorded an overall grant 

rate of 34% for hearings held.  In the 3 week period covered by the most recently released numbers, the 

grant rate for completed hearings was 35%.   

These numbers and percentages are for hearings held to completion and does not include those hear-

ings scheduled by not actually held, due to a variety of results, some discussed below.  While here were 

nearly 570 hearings scheduled during this time period, only 211 were held to completion. 

To be sure, some statistics apparently are different—the number of postponed hearings is up, some 201 

potential parolees deciding before their hearing they wished to postpone and another 58 postponing at 

the hearing.  While stipulations and waiver numbers seem to be about in line with what is experienced in 

the past, in person hearings, the postponements are probably a side effect of the teleconferencing pro-

cess. 

In the teleconferenced hearings everyone participates from their various ‘shelter in place’ locations, be 

that home or office, or, in the case of the potential parolee, the parole hearing room.  The inmate, along 

with one or more custody officers, is the only person in the hearing room, his/her attorney also partici-

pating by teleconferencing, with a system in place for confidential consultation between client and coun-

selor, should the need arise.  There have been some reported problems with the confidentiality issue in 

this system, and when that has occurred, the hearing is rescheduled for another date and time. 

However, reports we’ve received from both inmate attorneys and prisoners themselves indicate some 
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individuals are simply more comfortable with their attorney at their side, so they choose to postpone 

their hearing until such time as the process can safely revert to all persons present and accounted for, 

in place at the same time and place.  And just when that will be is anyone’s guess, but BPH strives to 

have postponed hearings rescheduled within 6 months. 

Some attorneys and prisoners report they were comfortable with said prisoner being alone (absent 

consideration of the ever-present custody officers) in the hearing room, where they can possibly feel 

more comfortable about using and referring to their notes than under the scrutiny of the board mem-

bers. 

The decision to go forward or postpone of course is one to be made in conjunction with the individual’s 
attorney, factoring in all issues, including possible need for a new CRA if the hearing is postponed.  
And while it strictly anecdotal, we are hearing from some attorneys and inmates that the deliberation 
period, that time after the body of the hearing is concluded and before the decision is articulated, is 
somewhat shorter than during the average in-person hearing.  That potential outcome remains to be 
verified. 

PAROLE ELGIBLE DATES EXPLAINED 

Much confusion exists about what date any given prisoner might be eligible for release on parole.  In the 

alphabet soup that is CDCR, what’s the difference between MEPD, YPED, SPED and any of the other 

possible dates, especially when any given inmate can have more than one parole eligible date.  Below is 

the explanation from BPH of those classifications. 

EPRD-Earliest Possible Release Date; the first date a determinately sentenced prisoner (DSL) can be 

released based on his/her sentence, less any acquired credits. 

MEPD-Minimum Eligible Parole Date; the earliest date an indeterminately sentenced prisoner (lifer or 

ISL) is eligible for a suitability hearing before the Board of Parole Hearings, based on the length of court-

imposed sentence, less any applicable credits. 

NPED-Nonviolent Parole Eligibility Date; the date a determinately or non-violent indeterminately sen-

tenced prison is eligible for parole consideration under Prop. 57 after having served the full term of their 

primary offense.  This will be an administrative review for determinately sentenced prisoner or a parole 

hearing from non-violent lifers; those convicted of sex offenses are excluded. 

SPED-Second-Striker Parole Eligible Date; the date non-violent DSL prisoner is eligible for parole con-

sideration administrative review after having served 50% of total term, under court order by the Three 

Judge Panel. 

YPED-Youth Parole Eligible Date; the date an inmate who committed their controlling offense before the 

age of 26 are eligible for a parole hearing; determined by the length of their sentence, either ISL or DSL.  

Third and second strikers are excluded, but those LWOP inmates who committed their life crime before 

18 years of age are included. 

EPED-Elderly Parole Eligible Date; the date DSL and ISL inmates who have served 25 years of continu-

ous incarceration and are aged 60 become eligible for parole under the Three Judge Panel court ruling.  

LWOP or condemned inmates are excluded. 

While prisoners may have more than on parole eligible date, the controlling parole eligible date is the 
date that will bring the individual to a parole consideration at the earliest opportunity.  
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NEWSOM’S FIRST YEAR REVERSALS UNPACKED 
By the time former Governor Jerry Brown left office 

for the second time in 2019, we’d had 8 years to fig-

ure out his ‘triggers,’ the things, details and issues 

that prompted many of his reversals of parole 

grants. It took a while, and it took considerable 

work. Each year, when the report to the legislature 

on the previous years’ reversals was released, we 

would systemically comb through it, looking for 

traits, patterns—triggers. 

It’s a wearisome task, knowing that each of the let-

ters represented dashed hopes after years of work 

by a lifer, who would not, then, be going home. Not 

to mention the mind-numbing reading of so much 

legalese, rationalization and posturing. 

Once Gavin Newsom took the helm, all that learned 

information was out the window, all bets were off, 

and the slate wiped clean. And Newsom’s first 

months in office didn’t do much to mitigate every-

one’s concerns about the new sheriff in town. New-

som took office on January 7, 2019 and barely 11 

days later, on January 18, he signed his first denial 

of parole, to a lifer already granted parole, and de-

nied, 3 times previously. 

And a mere 7 days later, he reversed 13 more 

grants. Another 17 reversals came in the next 7 

days: and 8 more by the end of his second month in 

office. Total, 40 in just under two full months in of-

fice. Alarm bells and rumors everywhere. 

Then, for reasons we can discuss, speculate about 

and dissect, things slowed a bit. In the end, the first 

two months of Newsom’s term accounted for just 

over 40% of the total reversals for the year. Did 

calmer heads prevail? Did a greater understanding 

of the process take hold? Did the Governor hear the 

outcry from the advocacy community? Hopefully, all 

of the above. 

The report released in February on all reversals in 

2019 detailed a total of 97 reversals, and, given that 

the parole commissioner made 1,184 grants of pa-

role in 2019, Newsom’s first year reversal rate was 

about 8%. In comparison, not bad. But the details 

are troubling. 

While Brown’s concerns regarding the de-

mographics of the victims was one of the main rea-

sons for his reversals of parole grants, Newsom, 

though also demonstrating that as a major issue, 

also show some, to coin a phrase, concerning con-

cerns. Troopers that we are, we took that 250+ 

page report, read and dissected it all, to identify the 

triggers and concerns of the new Governor. And 

here they are. 

One of Newsom’s more alarming traits, at least in 

this first year, has been his propensity to reverse, 

again, those who have been reversed previously. 

Indeed, nearly a quarter of his reversals, 24 of the 

97 total reversals, were for prisoners who had been 

found suitable and reversed at least once before. 

And it doesn’t stop there. 

Sixteen (16) suffered a second reversal at New-

som’s hand (or pen), a trio (3) saw their fourth (4th) 

reversal, four (4) were reversed for the third time 

and one was reversed for an astonishing sixth (6th) 

time. All of this begs two questions: aren’t we get-

ting awfully close to actual LWOP sentences, even 

when the court imposed sentence was life with pos-

sibility of parole, and at what point do these inexpli-

cable decisions become so dependent on political 

considerations that the afflicted inmates have be-

come political prisoners? 

All questions we continue to discuss with the Gover-

nor’s staff…and as our readers know, we don’t give 

up. 

Of the Governor’s reversals, 10 were for female lif-

ers and more than half, 52, were for inmates who 

qualified for YOPH consideration, 29 of those under 

the age of 20 at the time of the crime. Age didn’t 

seem much of a mitigator, as there were many sen-

ior citizens in the group, including 2 who were 86 

years old, 2 were 79 years of age and 7 more were 

in their 70s. 

Nor did incarceration time hold much sway, as 7 of 

those denied release have served 40 years or more 
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and only 9 had served less than 20 years. 

Those convicted of second-degree murder fared no 

better than those with a first-degree conviction; 50 

of the 97 reversals were for first degree, leaving the 

remaining 47 second degree convictions. As with 

Brown, those inmates whose victim was female, a 

child, aged, or otherwise exceptionally vulnerable, 

were a special target or reversal consideration; 31 

of those reversed had female victims. 

Other than characteristics of the victim where were 

several other identifiable, and frankly troubling, 

commonalities in Newsom’s reversals. Most trou-

bling to us, and one we continue to question to the 

Governor, was Newsom’s use of the Comprehen-

sive Risk Assessment, the CRA, as a reason to de-

ny. Particularly troubling, and factually incorrect, is 

his repeated notation of an ‘elevated’ CRA risk rat-

ing. 

That alleged justification for reversal was used by 

Newsom 44 times, each time claiming the 

‘elevated’ nature of the CRA justified, in part, his 

denial. However, of those 44 cited CRA ratings, all 

by 7 were moderate, and three of those were low. 

And as we reminded the Governor’s office, moder-

ate is NOT elevated and Dr. Kusaj has noted a 

moderate risk rating for a lifer is akin to a low risk 

rating for other released cohorts. 

Thus, the Governor’s characterization of a moder-

ate risk rating as elevated is wrong, plain and sim-

ple. And then there are those 3 individuals who 

were reversed with a low risk rating, but that rating 

still cited in the reversal letter. Perhaps we should 

send the Governor a dictionary, with the definition 

of ‘moderate,’ ‘low’ and ‘elevated’ highlighted. 

There are some familiar factors in Newsom’s rever-

sals. He frequently falls back on that old favorite, 

insight, or lack thereof, as a reason to say no. In 

fact, 38 times the Governor opined the felt the in-

sight exhibited by the prisoner in question was 

‘insufficient,’ ‘shallow’ or inadequate.’ At least it’s 

not the blanket ‘lack of insight’ formerly cited by 

Brown. 

But, as we’ve often said, insight is always evolving-

--and hopefully even the Governor will continue to 

develop greater insight as time goes on, because at 

present, his insight seems a bit shallow to us. An-

other commonality with Brown is Newsom’s con-

cern with salacious, troubling details of the crime. 

Situations like torture, extreme violence, abuse of a 

body after death. And, undeniably, sex offenses are 

triggering for Newsom. 

And while we haven’t seen from this Governor the 

virtual nods to VNOK objections we became accus-

tomed to from Brown (references to the ‘heartfelt 

objections’ and letters from victim families), it is 

nonetheless clear Newsom is subject to such pres-

sure, particularly if the crime is high-profile or with a 

high-profile victim, say, a police officer. This is an 

area ripe for more examination and exploration with 

Newsom, an area we will be addressing. 

Other issues frequently cited by this Governor: con-

cern about re-occurring mental health issues, un-

derstanding of domestic violence, knowledge of the 

‘causative factors’ of the crime and, when all else 

fails, simply a mention that in Newsom’s mind, the 

individual simply needs ‘more time.’ Hardly defini-

tive. 

Reversals remain a topic of concern and study for 

LSA/CLN, and we’d like to be able to address these 

issues on a continuing basis. But that takes some 

help from those who are reversed, as we don’t 

have access to those reversal notifications or rea-

sons, save for the once-yearly report. So again, we 

ask those of you who have been reversed, please 

send us that letter, let us know when and how you 

were notified of the reversal. The more information 

you provide us, the better and more quickly we can 

address reversal issues. 

We also are in need of letters from the Governor 

sending parole grants to en banc consideration, as 

well as information about when those notices were 

received, relative to when the en banc hearing was 

scheduled. We’re working on identifying Newsom’s 

triggers for en banc referral and since there is no 

definitive report of these decisions, we must de-

pend entirely on our readers providing us with that 

information. 
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The reasons for en banc referrals, as well as the 

timing of that notification is of concern. We contin-

ue to discuss with the Governor’s office creation of 

a reliable and accessible way for lifers and their 

families to know where grants of parole are in their 

path through the Governor’s review process. It’s an 

on-going process, but we’ve seen some recent en-

couraging actions, so we’ll keep working. 

Send your communications from the Governor, ei-
ther reversals or en banc referrals to the below ad-
dress, and please note if you need the document 
returned to you. 

WHERE WE GO FROM HERE 

Even before the novel Corona virus floated on to the scene and wreaked havoc with plans, of both indi-

viduals and organizations, LSA was contemplating and re-evaluating the best ways to reach lifers with 

information and assistance on parole suitability.  In the weeks prior to CDCR halting all in-prison pro-

gramming, LSA’s small but intrepid presentation team was in at least one prison each week to offer pro-

grams, usually working and traveling 3 out of 4 weekends, sometimes covering all yards at a prison in a 

weekend. 

It was both exhausting and exhilarating, meeting literally hundreds of lifers and bringing them infor-

mation and programs to help them meet the bar of suitability.  But it was probably also unsustainable.  

The last few weeks, when programming has been on hold, have been frustrating for all concerned, and 

has given us an opportunity to re-visit our strategy, looking for better ways to provide what we know can 

help lifers in their change and rehabilitation.  

When the programming shutdown was announced we were mid-way through a two part program at 3 

institutions, on the last week of a 12-week cycle at yet another prison, looking at scheduled dates at 3 

locations and working on finalizing dates at yet 4 more prisons.  Clearly, we were meeting ourselves 

coming and going.  Or maybe going and coming.  Actually, it felt more like going and going…. 

So where do we go from here?  How do we meet the requests for programs, provide the information we 

know is useful, helpful and meaningful to more lifers without exhausting both ourselves, our vehicles 

and our travel budget?  Well, forward is where we go. 

While we are not going to abandon our in-person presentations, we are in the process of training addi-

tional presentation teams, to spread that travel schedule a bit.  And we’re looking into training teams in 

other institutions to present our material, again, to reach as many as possible. 

Within the next month we’ll be offering a set of correspondence courses, available to individuals or 

groups, that will take lifers and others interested in real life change, through steps and methods we 

know work, provide the opportunity for real change and development of insight.  And we continue to 

provide handouts for many areas of parole suitability, from building a parole plan to understanding your 

CRA to where to find transitional housing and books for book reports. 

Watch this space, we’re out to reach as many lifers as possible, in as many ways as possible.  
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Inmates:  1 yr. $35;   2 yrs. $60;   3 yrs. $75   (or 5 books of stamps per yr.) 
Others:  1 yr. $99;    2 yrs. $180 
Back Issues:   $6   (or 20 stamps) each copy 

Over 50% grant rate since 2011 
Over 155+ grants of parole and many victories in Court on habeas petitions 
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WHEN DOES YOUR SUBSCRIPTION TO CLN EXPIRE? 

Your subscription will expire on the date indicated on the first line of the mailing label above.  After 

that date, you will not receive further issues of CLN without renewal. 
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SB 1437 Resentencing Petitions 

 


