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[WRITER’S NOTE:  IN THE IN RE PALMER SERIES OF CAS-
ES, THERE ARE NOW TWO INDEPENDENT CASES GRANT-
ED REVIEW BY THE CALIFORNIA SUPREME COURT.  TO 
MINIMIZE CONFUSION, WE HAVE REPEATED THE BASICS 
OF EACH CASE BELOW, ALONG WITH THE LATEST 
(12/22/19) CORRESPONDING UPDATES IN STATUS.] 
 

NEW BPH HEARING ORDERED TO CONSIDER YOUTH FAC-
TORS; SUPREME COURT GRANTS REVIEW 

In re William Palmer  (“Palmer I”) 

CA1(2); No. A147177 
CA Supreme Ct. No. S252145 

October 23, 2018 

   The Court’s question on review after the Court of Appeal 
granted relief on a petition for writ of habeas corpus is:  

What standard should the Board of Parole Hearings apply 
in giving "great weight to the diminished culpability of 
youth as compared to adults, the hallmark features of 
youth, and any subsequent growth and increased maturity 
of the prisoner" as set forth in Penal Code section 4801, 
subdivision (c), in determining parole suitability for youth 
offenders?  

   On December 10, 2018, the Clerk further requested the 
following answer: 

Having received the reply to the answer to the petition for re-
view filed on December 7, 2018, the court has directed that I 
request answers, in the form of a letter brief, to the following 
questions: 1. What formal action, if any, was taken at the 
Board of Parole Hearings' December 2018 Executive Board 
Meeting regarding proposed regulations for Parole Considera-
tion Hearings for Youth Offenders (Cal. Code Regs., tit. 15, 
proposed §§ 2440-2446)? 2. What is the significance of this 
action for the issues presented in the petition for review and 
depublication request in this proceeding? The answer must be 

In re Williams Palmer 
In re Linda Ricchio 
In re Francisco Marquez 
In re Todd Schuster 
In re La’Nare Wise 
In re Tony Hoong 
In re William Milton 
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electronically filed with this court and emailed to petitioner's 
counsel by December 19, 2018, with the original to follow by 
mail. Counsel for William M. Palmer is requested to respond 
by December 21, 2018 to the above requested letter brief by 
the Attorney General. No extensions of time are contemplat-
ed. 

   On January 18, 2019, the Court granted review and or-
dered the lower court opinion depublished. 

The petition for review is granted. The Reporter of Decisions 
is directed not to publish in the Official Appellate Reports 
the opinion in the above-entitled proceeding filed Septem-
ber 13, 2018 which appears at 27 Cal.App.5th 120. (Cal. 
Const., art. VI, section 14; Cal. Rules of Court, rule 8.1125(c)
(1).) Votes: Cantil-Sakauye, C.J., Chin, Corrigan, Liu, Cuéllar, 
Kruger and Groban, JJ. 

  The opening brief, answer brief have been filed.  The 
Board’s reply brief is now due on July 3, 2019.  Palmer is 
no longer incarcerated – see related case below. 
 

12/22/19 UPDATE: SIX BRIEFS OF AMICUS CURIAE HAVE 
BEEN FILED AND ANSWERED.  AS OF OCTOBER 10, 2019, 
THE CASE WAS FULLY BRIEFED.  NO DATE HAS BEEN SET 
YET FOR ORAL ARGUMENT. 

 

SERIAL DENIALS OF PAROLE RESULTED IN PUNISHMENT 
SO DISPROPORTIONATE TO LIFER’S INDIVIDUAL CULPA-

BILITY FOR THE OFFENSE HE COMMITTED, THAT IT MUST 
BE DEEMED CONSTITUTIONALLY EXCESSIVE 

In re William Palmer (“Palmer II”) 

33 CA5th 1199; CA1(2); No. A154269 
CA Supreme Ct. No. S256149 

April 5, 2019 
 

  In addition to the case reported above, William Palmer 
had another writ going in the same division of 1st Appel-
late District, which challenged his continued denial of pa-
role as constitutionally excessive punishment for his kid-
nap-for-robbery conviction.  In another published deci-
sion, the 1st DCA recently granted this writ petition, and 
ordered Palmer released per se - and without parole. 

Petitioner has already served a prison term grossly dispropor-
tionate to his offense.                                                    Cont. pg 4 

PUBLISHER’S NOTE     

***  

California Lifer Newsletter (CLN) is a 

collection of informational and opinion 

articles on issues of interest and use to 

California inmates serving indetermi-

nate prison terms (lifers) and their 

families.   

CLN is published by Life Support Alli-

ance Education Fund (LSAEF), a non-

profit, tax-exempt organization locat-

ed in Sacramento, California.  We are 

not attorneys and nothing in CLN is 

offered as or should be construed as 

legal advice.  

All articles in CLN are the opinion of 

the staff, based on the most accurate, 

credible information available, corrob-

orated by our own research and infor-

mation supplied by our readers and 

associates.  CLN and LSAEF are non-

political but not nonpartisan.  Our in-

terest and commitment is the plight of 

lifers and our mission is to assist them 

in their fight for release through fair 

parole hearings and to improve their 

conditions of commitment.  

We welcome questions, comments 

and other correspondence to the ad-

dress below,  but cannot guarantee an 

immediate or in depth response, due 

to quantity of correspondence.  For 

subscription rates and information, 

please see forms elsewhere in this is-

sue.   

CLN is trademarked and copyrighted and 

may not be used or reproduced in any way 

without consent of the publishers      



Volume 13  Number 6          CALIFORNIA LIFER NEWSLETTER    #90                     November & December 2019                                    

3 

 



Volume 13  Number 6          CALIFORNIA LIFER NEWSLETTER    #90                     November & December 2019                                    

4 

 

Cont. from pg. 2 

His continued constructive custody thus con-
stitutes cruel and unusual punishment within 
the meaning of article 1, section 17, of the Cal-
ifornia Constitution and the Eighth Amend-
ment to the United States Constitution.  He is 
entitled to release from all forms of custody, 
including parole supervision. 

Respondent is directed to discharge petitioner 
from all forms of custody, physical and con-
structive, upon the finality of this opinion. 

   But the opinion is not yet final.  On June 4, 
2019, the CA District Attorney’s Association 
petitioned the CA Supreme Court for an order 
depublishing this new case.  On that same 
day, the CA Supreme Court issued an order 
extending time to consider reviewing the low-
er court decision. 

The time for ordering review on the court's 
own motion is hereby extended to and includ-
ing August 3, 2019. (Cal. Rules of Court, rule 
8.512(c).) 

   In the underlying 1st DCA ruling, the Court 
found that the number of years served on a 
“life” sentence could be deemed unconstitu-
tionally excessive – as a controlling factor that 
trumped the “dangerousness” criterion of the 
BPH.  This ruling by the 1st DCA was ground-
ed in the 2005 Dannenberg ruling of the CA 
Supreme Court: 

Our Supreme Court has recognized, however, 
that “even if sentenced to a life-maximum 
term, no prisoner can be held for a period 
grossly disproportionate to his or her individu-
al culpability for the commitment offense.  
Such excessive confinement . . . violates the 
cruel or unusual punishment clause (art. I, § 
17) of the California Constitution.”  (In re Dan-
nenberg (2005) 34 Cal.4th 1061, 1096 
(Dannenberg).)  “The proportionality of a sen-
tence turns entirely on the culpability of the 

offender as measured by “circumstances ex-
isting at the time of the offense.”  (Rodriguez, 
supra, 14 Cal.3d at p. 652, italics added.)  
Where an inmate’s sentence is disproportion-
ate to his or her individual culpability for the 
offense, the Supreme Court has acknowl-
edged, “section 3041, subdivision (b) cannot 
authorize such an inmate’s retention, even for 
reasons of public safety, beyond the constitu-
tional maximum period of confine-
ment.”  (Dannenberg, at p. 1096, citing Rodri-
guez, at pp. 646-656, italics added & Wingo, 
supra, 14 Cal.3d at pp. 175-183; accord, Butler, 
supra, 4 Cal.5th at p. 744.)  “[I]nmates may 
bring their claims directly to court through pe-
titions for habeas corpus if they ‘believe, be-
cause of the particular circumstances of their 
crimes, that their confinements have become 
constitutionally excessive as a result.’ 
”  (Butler, at p. 745, quoting Dannenberg at 
p. 1098.)  In this sort of challenge, deference 
to the legislatively prescribed penalty is no 
longer a relevant factor, as the actual term of 
years served is a function of the Board’s parole 
decisions, not the Legislature’s determination 
of the appropriate penalty in this particular 
case. 

[Writer’s comment: This Dannenberg ruling did 
not result in Dannenberg’s release – the Court 
majority held that if Dannenberg’s crime 
“exceeded the minimum elements of the 
offense,” he could be confined indefinitely for 
that reason alone.  This “meaningless” (per 
Justice Romero’s Dannenberg dissent) parole 
denial standard was later deemed 
“unworkable” and overturned in In re Law-
rence.] 

   The new Palmer ruling appears to turn the 
concept of a “life” sentence on its head – keep-
ing someone “too long” would justify a finding 
supporting their automatic release.  While this 
ruling, if it stands, would have a dynamite 
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     Hope ~  Help ~ Home     

         www.lifesupportalliance.org 
EDITORIAL 

   Each month, at the 2-day Executive Board 
meeting of the BPH, where business and en 
bancs are handled, the board hears com-
ments from the public, on any issues other 
than specific inmates and parole hearings.  
This time on the agenda, though limited to 5 
minutes per speaker, is tailor made for stake-
holders like LSA, where we can bring our 
concerns, comments and observations on 
parole process and policy to the board.  Over 
the 10 years of LSA’s existence and partici-
pation in these meetings we’ve missed a total 
of 3 chances to comment.  We’ve taken the 
opportunity to acknowledge and thank the 
board for positive steps, expressed our con-
cern where and when necessary and provide 
a perspective the commissioners may not 

otherwise get. 

And we’ve listened to many others comment; 
some we agreed with, some we did not.  
Some made sense, some were hate-filled, 
some simply had wrong, some were emotion-
al rants.  The Board and staff are unfailingly 
polite, allow the full 5 minutes to everyone 
and usually are very attentive to what’s being 
presented.  And we’ve learned to go with the 
flow; we have our say, and we certainly un-
derstand others are entitled to theirs as well.  
We don’t make a habit of rebutting comments 
or getting into a ‘he said/she said situation”.  
That isn’t what the public comment time is for 

and it would be unseemly. 

But once in awhile, very occasionally, only a 
handful of times, someone has said some-
thing so egregious, something so reprehensi-
ble, so obviously wrong (dare we say igno-
rant?) that we’re compelled to respond.  Such 
was the case recently at the BPH board 
meeting, when an Assistant DA (who shall be 
unnamed here, at least for now), from a 
Southern California county (which shall be 
unspecified here), arose to pontificate in a 
somewhat jumbled fashion on random topics 
related to parole and lifers….clearly subjects 

he knows nothing about.   

His claims were pretty ludicrous--that inmates 
learn to cry at hearings by taking acting clas-
ses in prison.  That there’s no connection 
between events in early life and actions in 

later life.  That organizations working to assist 
prisons do so only to sell their version of re-
habilitative programs--even naming a well 
known (not LSA) organization specifically. 
(Maybe he should brush up on the laws con-

cerning slander).   

That DAs and custody officers stand around 
rating the sincerity and suitability of specific 
inmates during breaks in hearings.  This one 
may be true, but to admit that sort of breach 
of acceptable behavior on both sides was a 
bit surprising and probably a bit unwise.  And 

those are just the ‘highlights'. 

Interestingly, the board members’ body lan-
guage transformed from polite interest to 
barely concealed disbelief, to chagrin to, final-
ly, flat affect and simply looking away.  Had 
we not been so incensed, we’d have been 
embarrassed for the schlemiel.  All of which 
led us to feel obliged to respond.  After all, 
we’re all about educating the unschooled on 
lifers and parole, and clearly, 

this…..individual ... fits in that category. 

Herewith are the comments offered in re-
sponse by LSA Director Vanessa Nelson-

Sloane. 

“We’ve heard all sorts of prognostications, 
pronouncements and postulations expressed 
before this body over the year, indeed, over 
the years.  I even recall a time when a speak-
er at an en banc hearing, opposing parole, 
noted that she understood you, as commis-
sioners, must follow the law, but asked ‘do 
you have to follow all of the law?”  I thought 
that was perhaps the most bizarre, uneducat-
ed, uninformed and unschooled statement I’d 

heard.  Until recently. 

But few opinions were as reprehensible, unin-
formed and just plain ignorant as some ex-
pressed here recently regarding the authen-
ticity of rehabilitation in prisoners appearing 
before the board.  To suggest that events in 
formative years of anyone’s life don’t have an 
impact on life-long beliefs and actions flies in 
the face not only of the YOPH laws, but the 
decades of sound scientific and social re-

search on which those laws were based.   

To suggest prisoners practice fake emotions 

in acting classes is an insult not only to the 
inmates who are trying to rehabilitate them-
selves, but also the NGOs  [non-
governmental agencies, usually non-profits] 
that provide self-help groups and even the 
commissioners, who are pretty savvy about 
such things—as Ms. Shaffer once noted, 
commissioners have pretty well attuned BS 
meters.  And I’m sure prison wardens would 
be interested in the idea that members of 
custody staff stand around gossiping with 
hearing participants on the pros and cons of 

any individual inmate. 

In all, quite a bucket of offal. 

But, on the upside, we’re confident and grate-
ful that commissioners are more professional, 
better trained, more insightful and simply 
above the sort of paltry opinions—and they 
were only opinions, thus expressed.  And as 
many disagreements as we continue to have 
the CRAs, no FAD clinician has ever ex-
pressed the opinion that events in formative 
years don’t have an impact on behavior and 
criminogenic thinking. That’s well proven and 
to question that concept shows an astounding 

level of disregard and arrogance. 

Are all inmates suitable for parole?  No.  Are 
some just faking it in the hope they’ll make it?  
Of course.  We’re not Pollyannas.  But we’re 
also not prone to feeling so superior to any-
one that we’re willing to summarily and arro-
gantly dismiss the efforts and advances of 
prisoners trying to become citizens, discount 
the work and dedication of those trying to 
assist inmates in that journey—which by the 
way, includes an entire division of CDCR, the 
DRP, or to suggest that anyone is irredeema-
ble.  But perhaps we should rethink that last 

position. 

This was perhaps a blessing in disguise, as it 
reminds us of the current level of commis-
sioners’ training and performance, the contin-
uing efforts of the board to make even more 
progress in these and other areas.  And we 
are secure in the knowledge that while the 
panels hear and consider all information pre-
sented, they are able to identify nonsensical 
drivel when they hear it, no matter from what 

side of the table it originates.” 

WAIT...DID HE REALLY JUST SAY THAT? 
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effect on parole denials and put limits on the 
Board’s authority, CLN is not yet publishing the 
details of this ruling until the CA Supreme Court 
decides whether to grant review on its own mo-
tion or not.  If it does, that would automatically 
depublish and nullify the 1st DCA ruling.  CLN 
will continue to monitor this case closely and 
report on any updates in the procedural steps 
involving the CA Supreme Court. 

 

12/22/19 UPDATE:  EXTENSION OF TIME TO 2/
`1/20 GRANTED TO PETITIONER TO FILE AN-
SWER BRIEF ON THE MERITS 

   On July 31, 2019, a unanimous CA Supreme 
Court issued the following order: 

Review is ordered on the court's own mo-
tion. The issues to be briefed and argued 
are limited to the following: (1) Did this life 
prisoner's continued confinement become 
constitutionally disproportionate under 
article I, section 17 of the California Consti-
tution and/or the Eighth Amendment of 
the United States Constitution? (2) If this 
life prisoner's continued confinement be-
came constitutionally disproportionate, 
what is the proper remedy? The request 
for an order directing depublication of the 
opinion in the above-entitled appeal is de-
nied. For the purposes of briefing and oral 
argument, the Attorney General is deemed 
the petitioner in this court. (Cal. Rules of 
Court, rule 8.520(a)(6).) Votes: Cantil-
Sakauye, C.J., Chin, Corrigan, Liu, Cuéllar, 
Kruger and Groban, JJ. 

[Writer’s comment:   Under the 2016 revision 
to Cal. Rules of Court 8.1115 (see rule below), 
it is no longer true that the granting of review 
automatically results in depublication of the 
case below.  Rather, the CA Supreme Court 
may now deem parts or all of the case below 
(while under review) citable as precedent.  
That appears to be the effect of the above-

quoted blanket order, which denied depublica-
tion - period. 

In other words, you may presently cite In 
re William Palmer (“Palmer II”) 33 CA5th 1199 
as precedent in your current pleadings.] 

[Rule 8.1115. Citation of opinions 

(e)  When review of published opinion has 
been granted 

(1)  While review is pending 

 

Pending review and filing of the Supreme 
Court's opinion, unless otherwise ordered by 
the Supreme Court under (3), a published 
opinion of a Court of Appeal in the matter 
has no binding or precedential effect, and 
may be cited for potentially persuasive value 
only. Any citation to the Court of Appeal 
opinion must also note the grant of review 
and any subsequent action by the Supreme 
Court. 

(2)  After decision on review 

After decision on review by the Supreme 
Court, unless otherwise ordered by the Su-
preme Court under (3), a published opinion 
of a Court of Appeal in the matter, and any 
published opinion of a Court of Appeal in a 
matter in which the Supreme Court has or-
dered review and deferred action pending 
the decision, is citable and has binding or 
precedential effect, except to the extent it is 
inconsistent with the decision of the Su-
preme Court or is disapproved by that court. 

(3)  Supreme Court order 

At any time after granting review or after de-
cision on review, the Supreme Court may or-
der that all or part of an opinion covered by 
(1) or (2) is not citable or has a binding or 
precedential effect different from that speci-
fied in (1) or (2). 

(Subd (e) adopted effective July 1, 2016.)] 
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GOVERNOR’S REVERSAL DECISION UPHELD 

In re Linda Ricchio 

CA 4(1) No. D075197 
November 25, 2019 

      Lifer Linda Ricchio, doing 27-life on a 
first-degree murder, was granted parole by 
the BPH, but the Governor reversed the 
grant.  On her habeas petition, the San Die-
go Superior Court reversed the Governor, 
but on appeal by the Governor, the Court of 
Appeal reversed that court and affirmed the 
Governor’s decision. 

At Ricchio's most recent parole hearing, 
the Board of Parole Hearings (the Board) 
determined that Ricchio was suitable for pa-
role.  The Governor [former Governor Brown 
at the time], however, disagreed and re-
versed the Board's decision.  The Governor 
determined that Ricchio remained currently 
dangerous because she continues to offer 
inconsistent statements regarding the 
offense, which demonstrate she is not cred-
ible, does not fully understand the gravity 
of her actions, and has yet to acknowledge 
the true nature of her crime. 

Ricchio filed a petition for writ of habeas 
corpus in the trial court challenging the 
Governor's, denial of parole.  Without hold-
ing an evidentiary hearing, the trial court 
granted relief and vacated the Governor's 
decision, finding it to be "based on guesses 
and irrational speculation."    

The Governor appeals.  Applying the ex-
tremely deferential standard of review ap-
plicable to the review of parole hearing de-
cisions reaffirmed in In re Shaputis (2011) 
53 Cal.4th 192 (Shaputis II), we conclude 
that there is "some evidence" to support 
the Governor's determination that Ricchio 
is unsuitable for parole because she is cur-
rently dangerous.  (Id. at p. 219.)  Accord-
ingly, we reverse the trial court's order and 

remand with directions to enter a new or-
der denying Ricchio's petition for writ of ha-
beas corpus. 

   Ricchio shot her former boyfriend, Ron 
Ruse, five times outside his Carlsbad 
apartment.  Two of the bullets struck Ruse, 
who died of multiple gunshot wounds to 
the chest, back and abdomen.  The jury 
found Ricchio guilty of first degree murder 
with the personal use of a firearm and 
found true the special circumstance allega-
tion that she committed the murder while 
lying in wait.  The trial court sentenced 
Ricchio to an indeterminate prison term of 
27 years to life. The convoluted facts of 
the case were recited by the Court of Ap-
peal. 

  At her Board hearings, her version of the 
events leading up to the murder were in-
consistent. 

At her prior parole suitability hearings, 
Ricchio offered multiple conflicting ver-
sions of the events leading to the mur-
der.  In 2004, Ricchio echoed her trial 
testimony by casting herself as a victim 
of Ruse, who she claimed was abusive 
and had hired a man to murder her.  Ric-
chio told the Board she had purchased 
the gun to protect herself and, immedi-
ately before shooting Ruse, saw him 
outside her apartment with a knife in his 
hand.  Ricchio claimed Ruse threw a bag 
of groceries at her when she confronted 
him, which caused her to react by 
shooting him. 

  At her next parole board hearing three 
years later, Ricchio shifted her story.  
Like her testimony at trial, Ricchio 
claimed she purchased the gun with the 
intent to commit suicide and had in-
tended to shoot herself on the day of 
the murder, but then shot Ruse in reac-
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tion to him lunging at her or throwing a 
bag of groceries at her while he had a 
knife in his hand.  She also stated she 
used methamphetamine before killing 
Ruse. 

   At her next hearing, Ricchio changed 
her testimony once again to now claim 
she went to Ruse's house with the intent 
to murder him.  She reverted to her pre-
vious explanation that she purchased the 
gun for protection.  She still claimed that 
Ruse lunged at her with a grocery bag in 
his hand before she shot him.  She also 
now claimed that she had not used 
methamphetamine on the day of the 
shooting.  

  In 2016, the Board again held a hearing 
and found Ricchio unsuitable for parole.  
At that hearing, Ricchio declined to dis-
cuss the details of her offense, but ad-
mitted she decided to kill Ruse six weeks 
prior to his death.  In its decision, the 
Board told Ricchio that it "had problems 
with your credibility, and . . . it was a 
combination of selective memory and 
just blatant inconsistencies."   

At her latest hearing in October 2017, 
Ricchio initially repeated her claim she 
purchased the gun for protection after 
Ruse threatened to hire someone to kill 
her.  However, minutes later she 
changed her explanation and admitted 
she purchased the gun with the intent 
"to murder Ron."  Consistent with this 
new version of events, she told the 
Board she rented the apartment next to 
Ruse because she "was completely bent 
on killing him."  She also maintained that 
after she shot Ruse, she bent over beside 
him and touched him on the thigh before 
she fled and called 911. 

  The Board questioned Ricchio regarding 

her statements to a psychologist in 2016 
about her behaviors directed toward 
Ruse before the murder.  Ricchio told the 
psychologist she was not stalking Ruse.  
She told the Board her statements to the 
psychologist were "absolutely truthful."  
However, she then contradicted her 
statement to the psychologist and sug-
gested that although she initially didn't 
feel she was stalking Ruse and she "was 
just wanting [her] boyfriend to come 
home," she could now see that her 
"overall" behavior was stalking.  Ricchio 
did not attempt to reconcile her two in-
consistent statements and instead insist-
ed that she realized she was tormenting 
Ruse "in early 2004," but simply failed to 
articulate that understanding clearly at 
previous parole hearings.   

   The Board finally accepted her latest ver-
sion. 

The Board recognized that Ricchio had 
made inconsistent statements in the past 
but found her current testimony to be 
credible.  The Board concluded that Ric-
chio had gained enough insight into the 
offense, found her not currently danger-
ous, and granted parole.   

   The Governor disagreed. 

In March 2018, the Governor reversed 
the Board's decision to grant Ricchio pa-
role.  The Governor recognized the 
"positive steps" taken by Ricchio but 
found "they are outweighed by negative 
factors that demonstrate she remains 
unsuitable for parole."  The Governor 
based his decision on the combination of 
two factors:  the brutality of the murder 
and Ricchio's continued inability to 
"confront the reality of her actions."  

  To support his finding that Ricchio did 
not understand the gravity of her ac-
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tions, the Governor focused on Ric-
chio's inconsistent statements regard-
ing (1) whether she believed she was 
stalking Ruse; (2) her reason for pur-
chasing the gun in the months before 
the murder; and (3) her insistence that 
after she shot Ruse, she reached out to 
touch his thigh, leading her to immedi-
ately realize the gravity of her actions.   

The Governor found that "none of 
these statements are corroborated by 
the evidence."  He characterized Ric-
chio's inconsistent testimony as an 
attempt to "minimize the terror she in-
flicted on Mr. Ruse and Ms. Woodruff 
for the last two months of Mr. Ruse's 
life."  

  The Governor concluded by stating:  "I 
am concerned that Ms. Ricchio still 
does not fully apprehend the gravity of 
her actions and has yet to acknowledge 
the true nature of her crime.  She must 
do much more to show that she has an 
adequate understanding of how she 
came to commit such a manipulative 
and callous crime."  Accordingly, he de-
termined that Ricchio "currently poses 
an unreasonable danger to society if 
released from prison" and reversed the 
Board's decision.  

      Upon Ricchio’s habeas petition, the 
San Diego Superior Court disagreed with 
the Governor, which the Court of Appeal 
now reviewed. 

The court issued an order to show cause 
and ultimately granted relief without hold-
ing an evidentiary hearing.  Recognizing 
that the Governor was concerned with Ric-
chio's lack of insight, the trial court 
acknowledged the Governor's credibility 
findings but found that the Governor "fails 
to state how these findings, if true, consti-
tute credible evidence that Petitioner is 

currently dangerous." 

   The trial court faulted the Governor for 
failing to "include a factually identifiable de-
ficiency in perception and understanding, 
much less one that tends to show that Ric-
chio currently poses an unreasonable risk of 
danger."  The court characterized the Gover-
nor's concerns as "completely conclusory" 
and found Ricchio was entitled to relief be-
cause "the Governor's decision was based 
on guesses and irrational speculation rather 
than rational inferences based on the facts 
presented."  Accordingly, the trial court or-
dered the Board's decision to be reinstated 
and that Ricchio be released from custody. 

  The Governor timely appealed and, by way 
of a petition for writ of supersedeas, asked 
this court to stay Ricchio's release.  We 
granted the petition and stayed Ricchio's re-
lease during the pendency of this appeal.   

      The Court of Appeal began by citing the 
relevant standard of review. 

Judicial review of parole decisions is gov-
erned by the extremely deferential " ' "some 
evidence" ' " standard of review.  (Shaputis 
II, supra, 53 Cal.4th at pp. 209-210.) 

"It is settled that under the 'some evidence' 
standard, '[o]nly a modicum of evidence is 
required.  Resolution of any conflicts in the 
evidence and the weight to be given the evi-
dence are matters within the authority of 
[the Board or] the Governor. . . .  As long as 
the . . . decision reflects due consideration of 
the specified factors as applied to the indi-
vidual prisoner in accordance with applica-
ble legal standards, the court's review is lim-
ited to ascertaining whether there is some 
evidence in the record that supports 
the . . . decision.' "  (Shaputis II, supra, 53 
Cal.4th at p. 210.) 

Our standard of review is not affected by 
the somewhat unique procedural posture 
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of this case on direct appeal from a trial 
court order granting habeas corpus relief va-
cating the Governor's decision.  A Governor's 
reversal of the Board's decision may be chal-
lenged by the inmate via a petition for writ 
of habeas corpus filed in the superior court 
in the first instance.  (In re Rosenkrantz 
(2002) 29 Cal.4th 616, 655 (Rosenkrantz); In 
re Roberts (2005) 36 Cal.4th 575, 593.)  If the 
trial court grants relief, the respondent may 
appeal.  (Pen. Code, § 1507.)  

  If the trial court grants relief without con-
ducting an evidentiary hearing, the "usual 
deference" to a trial court's ruling is 
"unwarranted" because "[t]he facts being 
undisputed, the question presented on ap-
peal is a question of law, and we review such 
questions de novo."  (In re Zepeda (2006) 
141 Cal.App.4th 1493, 1497; see also 
Rosenkrantz, supra, 29 Cal.4th at p. 677.)  "A 
reviewing court independently reviews the 
record if the trial court grants relief on a pe-
tition for writ of habeas corpus challenging a 
denial of parole based solely upon documen-
tary evidence."  (In re Lazor (2009) 172 
Cal.App.4th 1185, 1192.)  "Our deference is 
thus to the decision of the executive branch 
expressed by the Board or the Governor, not 
to the trial court."  (In re Davidson (2012) 
207 Cal.App.4th 1215, 1222.)  Accordingly, 
our review focuses on the Governor's deci-
sion, not the trial court's decision granting 
habeas corpus relief.  If we conclude the 
Governor's decision is supported by some 
evidence, we must reverse the trial court's 
order as erroneous.   

      Next the Court of Appeal cited the rele-
vant law governing the Governor’s use of his 
review power. 

The decision whether to grant parole is an 
inherently subjective determination 
(Rosenkrantz, supra, 29 Cal.4th at p. 655), 
which is guided by several factors, some ob-

jective, identified in Penal Code section 3041 
and the Board's regulations.  (Cal. Code 
Regs., tit. 15, §§ 2281, 2402.)  In making the 
suitability determination, the Board must 
consider "[a]ll relevant, reliable infor-
mation," such as the nature of the commit-
ment offense including behavior before, dur-
ing, and after the crime; the prisoner's social 
history; mental state; criminal record; atti-
tude towards the crime; and parole plans.  
(Id., § 2402, subd. (b).)  Whether an inmate 
is suitable for parole centers on an assess-
ment of whether the inmate is currently 
dangerous.  (In re Lawrence (2008) 44 
Cal.4th 1181, 1205-1206 (Lawrence).)  Thus, 
the endeavor is to try "to predict by subjec-
tive analysis whether the inmate will be able 
to live in society without committing addi-
tional antisocial acts."  (Rosenkrantz, at p. 
655.) 

    The California Constitution grants the 
Governor the power to review a decision of 
the Board concerning the parole of a person 
sentenced to an indeterminate term upon a 
conviction for murder.  (Cal. Const., art. V, § 
8, subd. (b).)  "Although 'the Governor's de-
cision must be based upon the same factors 
that restrict the Board in rendering its pa-
role decision' [citation], the Governor un-
dertakes an independent, de novo review of 
the inmate's suitability for parole.  
[Citation.]  Accordingly, the Governor has 
discretion to be 'more stringent or cautious' 
in determining whether a defendant poses 
an unreasonable risk to public safety.  
[Citation.]"  (In re Shaputis (2008) 44 Cal.4th 
1241, 1258 (Shaputis I).) 

On appeal, Ricchio acknowledges the Gover-
nor's authority to independently consider her 
suitability for parole but asserts that the Gov-
ernor "lacked the ability to make a competent 
credibility finding of Ms. Ricchio and her suita-
bility for parole."  She asserts that even if the 
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Governor has the authority to make credibility 
decisions, it was impossible for him to properly 
exercise that authority by "merely reading cold 
transcripts."  Her counsel suggests that "[a] 
face to face examination with Ms. Ricchio was 
necessary to insure she was completely under-
stood, and for her credibility to be established." 

  This argument ignores the established rules 
governing the broad authority of the Gover-
nor to review parole decisions.  As the Su-
preme Court routinely recognizes, the Cali-
fornia Constitution vests the Governor with 
authority to review the Board's parole deci-
sion and "[r]esolution of any conflicts in the 
evidence and the weight to be given the evi-
dence are matters within the authority of the 
Governor."  (Rosenkrantz, supra, 29 Cal.4th 
at pp. 676-677.)  Rather than urging courts to 
reject the Governor's reading of the "cold 
transcripts," the Supreme Court has instruct-
ed that "the Governor's interpretation of a 
documentary record is entitled to defer-
ence."  (Shaputis I, supra, 44 Cal.4th at p. 
1258, citing Rosenkrantz, supra, 29 Cal.4th at 
p. 677.)  "When a court reviews the record 
for some evidence supporting the Governor's 
conclusion that a petitioner currently poses 
an unreasonable risk to public safety, it will 
affirm the Governor's interpretation of the 
evidence so long as that interpretation is rea-
sonable and reflects due consideration of all 
relevant statutory factors."  (Ibid.)  Thus, rec-
ognizing the authority of the Governor, we 
decline Ricchio's invitation to disregard the 
Governor's credibility determinations.  

      The Court of Appeal found fault, how-
ever, with Ricchio’s arguments on appeal, hold-
ing they were based on an inaccurate interpre-
tation of the Governor’s Decision. 

On appeal, Ricchio challenges the Governor's 
decision primarily by offering an interpretation of 
the Governor's reasoning that is at odds with the 
plain language of his decision.  Specifically, she 

contends the Governor improperly relied solely 
on the brutal nature of her commitment offense 
or, alternatively, her recent acceptance of re-
sponsibility as the basis for a denial of parole.  
Neither of these contentions is correct or persua-
sive. 

Ricchio concedes the brutality of her underlying 
offense, but asserts the Governor relied solely on 
this factor and ignored other evidence demon-
strating Ricchio's lack of current dangerousness.  
She further notes that she committed murder 
due to her jealousy toward Ruse and his new girl-
friend, which she contends "is not a new or unu-
sual root cause to murder, and therefore in itself 
cannot be a reason to deny parole when the 
causes that led to the crime had been ad-
dressed."  She compares her commitment 
offense to the offense underlying the parole con-
sideration in Lawrence, which she contends simi-
larly arose from a pique of jealousy. 

  As Ricchio correctly notes, the gravity of the 
commitment offense, standing alone, cannot jus-
tify the denial of parole.  (In re Stoneroad (2013) 
215 Cal.App.4th 596, 621; see also Lawrence, su-
pra, 44 Cal.4th at p. 1212.)  However, contrary to 
Ricchio's assertions on appeal, the Governor's 
decision was not based solely on the brutality of 
Ricchio's murder of Ruse.  Rather, as plainly stat-
ed in his decision, the Governor focused on Ric-
chio's ongoing "attempts . . . to manipulate the 
facts of her crime" and her statements revealing 
she still fails to understand the gravity of her ac-
tions or adequately understand how she com-
mitted murder.  The Governor was concerned 
with Ricchio's current understanding of the cir-
cumstances of her life crime—not the circum-
stances of the crime standing alone—when he 
concluded that were she paroled, Ricchio pre-
sents an unreasonable risk of danger to public 
safety.  As we discuss in depth post, established 
law demonstrates that the factors relied upon by 
the Governor are appropriate for determining 
whether an inmate is currently dangerous.  (See, 
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e.g., In re Stevenson (2013) 213 Cal.App.4th 841, 
869 (Stevenson) [Board's conclusion that inmate 
minimized and downplayed his culpability and 
failed to confront the true gravity of the offense 
properly supported denial of parole]; In re Shipp-
man (2010) 185 Cal.App.4th 446, 459 [Board 
reasonably determined inmate was currently 
dangerous due to his inadequate understanding 
of the causative factors triggering the commit-
ment of the offense].) 

The Governor's focus on Ricchio's current 
mental state distinguishes her case from the 
Governor's decision in Lawrence.  There, the 
Supreme Court noted that "[i]n light of peti-
tioner's extraordinary rehabilitative efforts 
specifically tailored to address the circum-
stances that led to her criminality, her insight 
into her past criminal behavior, her expres-
sions of remorse, her realistic parole plans, 
the support of her family, and numerous in-
stitutional reports justifying parole, as well as 
the favorable discretionary decisions of the 
Board at successive hearings—decisions re-
versed by the Governor based solely upon the 
immutable circumstances of the offense—we 
conclude that the unchanging factor of the 
gravity of petitioner's commitment offense 
has no predictive value regarding her current 
threat to public safety, and thus provides no 
support for the Governor's conclusion that 
petitioner is unsuitable for parole at the pre-
sent time."  (Lawrence, supra, 44 Cal.4th at p. 
1226, italics added.)  Here, unlike Lawrence, 
the Governor found the current lack of in-
sight by Ricchio into her commitment offense 
and her antisocial behavior is evidence that 
she remains a current threat to public safety.  
In this regard, Lawrence is completely inappo-
site.   

    The Court of Appeal went on to dis-
pute Ricchio’s complaint that he improper-
ly rejected her late acceptance of responsi-
bility. 

Ricchio also offers an interpretation of the 
Governor's decision as improperly rejecting her 
"late acceptance of responsibility."  Ricchio 
compares the Governor's decision here to the 
decision in In re Lee (2006) 143 Cal.App.4th 
1400, where the appellate court held the Gov-
ernor's decision was not supported by some ev-
idence.  In Lee, the Governor concluded that 
although the inmate had finally accepted re-
sponsibility for his crimes, this realization was 
"too recent" to warrant a grant of parole.  (Id. 
at p. 1405.)  The Court of Appeal concluded that 
because the Governor challenged only the tim-
ing, not the genuineness, of the inmate's re-
morse, this was an improper basis on which to 
deny parole.  "So long as Lee genuinely accepts 
responsibility, it does not matter how long-
standing or recent it is."  (Id. at p. 1414.) 

Unlike Lee, the Governor's decision here does 
not turn on the late timing of Ricchio's expres-
sion of remorse or gain of insight.  Contrary to 
Ricchio's interpretation, the Governor conclud-
ed Ricchio still lacks insight into why she mur-
dered Ruse.  As framed by the Governor, he 
found that Ricchio "still struggles to confront 
the reality of her actions" and "still does not ful-
ly apprehend the gravity of her actions and has 
yet to acknowledge the true nature of her 
crime."  (Italics added.)  It is this finding that she 
presently lacks insight that underlies the Gover-
nor's finding that she is currently dangerous.  
Thus, the holding of Lee does not affect our de-
cision. 

    The Court of Appeal then made the 
crucial finding that “some evidence” did 
support the Governor’s decision. 

In stark contrast to Ricchio's inaccurate inter-
pretation, the Governor's decision finds Ricchio 
to be currently dangerous because she com-
mitted a brutal crime and continues to mini-
mize her culpability and not comprehend the 
gravity of her actions despite years of program-
ming and reflection, thereby demonstrating 
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that she lacks insight into her current offense.  
In the words of the Governor, "I am concerned 
that Ms. Ricchio still does not fully apprehend 
the gravity of her actions and has yet to 
acknowledge the true nature of her crime."  

In Shaputis I, decided at the same time as 
Lawrence, the Supreme Court explained that 
when an inmate who committed a brutal 
crime also lacks insight into the crime and 
her antisocial behavior, the inmate poses a 
risk to public safety and is unsuitable for pa-
role.  "By statute, it is established that the 
gravity of the commitment offense and peti-
tioner's current attitude toward the crime 
constitute factors indicating unsuitability for 
parole, and because . . . these factors pro-
vide evidence of the risk currently posed by 
petitioner to the community, they provide 
'some evidence' that petitioner constitutes a 
current threat to public safety."  (Shaputis I, 
supra, 44 Cal.4th at p. 1246.) 

  In Shaputis II, the Court reaffirmed that an 
inmate's lack of insight into the commitment 
offense is a common and critical factor in de-
termining whether an inmate is suitable for 
parole.  "In Lawrence, we observed that 
'changes in a prisoner's maturity, under-
standing, and mental state' are 'highly pro-
bative . . . of current dangerous-
ness.'  [Citation.]  In Shaputis I, we held that 
this petitioner's failure to 'gain insight or un-
derstanding into either his violent conduct 
or his commission of the commitment 
offense' supported a denial of parole.  
[Citation.]  Thus, we have expressly recog-
nized that the presence or absence of insight 
is a significant factor in determining whether 
there is a 'rational nexus' between the in-
mate's dangerous past behavior and the 
threat the inmate currently poses to public 
safety.  [Citations.]"  (Shaputis II, supra, 53 
Cal.4th at p. 218.) 

  Examination of a prisoner's insight requires 

a "particularly individualized consideration:  
'expressions of insight and remorse will vary 
from prisoner to prisoner and . . . there is no 
special formula for a prisoner to articulate in 
order to communicate that he or she has 
gained insight into, and formed a commit-
ment to ending, a previous pattern of violent 
behavior.' "  (Shaputis II, supra, 53 Cal.4th at 
p. 219, fn. 12.)  "Accordingly, the inmate's in-
sight into not just the commitment offense, 
but also his or her antisocial behavior, is a 
proper consideration."  (Id. at p. 219.) 

  The lack of insight establishes the nexus be-
tween the commitment offense and current 
dangerousness because it reveals that the in-
mate, after decades of incarceration and re-
habilitation, continues to demonstrate a fail-
ure to address the deficiencies that led the 
inmate to commit murder and, therefore, 
that the inmate is at risk of reoffending if re-
leased.  (See, e.g., Lawrence, supra, 44 
Cal.4th at p. 1228.)  Similarly, our courts have 
repeatedly observed that an inmate's minimi-
zation of the gravity of the criminal miscon-
duct that he or she carried out can be a 
" 'significant predictor[] of an inmate's future 
behavior should parole be granted.' 
"  (Stevenson, supra, 213 Cal.App.4th at p. 
869; accord, In re Tapia (2012) 207 
Cal.App.4th 1104, 1112 (Tapia) ["An inmate's 
downplaying or minimizing aspects of the 
commitment offense reflects a denial of re-
sponsibility, and is probative of current dan-
gerousness."].) 

   Here, the trial court recognized that an in-
mate's current lack of insight may support a 
finding of current dangerousness, but faulted 
the Governor's determination that Ricchio lacks 
insight, asserting it was based on "guesses and 
irrational speculation."  Relying on In re Ryner 
(2011) 196 Cal.App.4th 533, 548-549 [a lack of 
insight is indicative of current dangerousness 
only if it shows a material deficiency in an in-
mate's understanding and acceptance of re-
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sponsibility for the crime], the trial court con-
cluded that the Governor's decision does not 
"include a factually identifiable deficiency in 
perception and understanding, much less one 
that tends to show that Ricchio currently pos-
es an unreasonable risk of danger."  We disa-
gree. 

   The Governor's decision notes that Ms. Ric-
chio has made many attempts over the years 
to manipulate the facts of her crime to put her 
actions into a less-callous light.  And, "[w]hile 
her version of the crime has come closer to 
the facts in the record, she still struggles to 
confront the reality of her actions."  He identi-
fied three deficiencies in Ricchio's current un-
derstanding of the commitment offense and 
her antisocial behavior that mirror Ricchio's 
failed attempts, made decades ago at trial to 
downplay her culpability by asserting she had 
no plan to kill Ruse, but rather shot him 
"either in a heat of passion or what she be-
lieved was a need for self-defense, caused by 
Ruse's provocation."  Specifically, what con-
cerned the Governor were:  Ricchio's com-
ments and reluctance to characterize her 
premurder behavior toward Ruse and Wood-
ruff as "stalking"; Ricchio's statement that she 
bought the murder weapon only because Ruse 
had threatened to kill her, and Ms. Woodruff 
had threatened to beat her up; and Ricchio's 
statement that immediately after she shot 
Ruse, she reached out and touched his thigh.  
According to the Governor, "none of these 
statements are corroborated by the evidence 
in the record."  Instead, what the jury found, 
and what the record shows, is "[t]his brutal 
crime was the culmination of a calculated, all-
out campaign to ruin . . . Ruse's life.  After Ms. 
Ricchio stalked, harassed, and threatened Mr. 
Ruse for months, she moved into the apart-
ment directly next to his, and shot him multi-
ple times in the side and back as he fled for his 
life." 

   As we explain below, contrary to the trial 

court's view, the factually identifiable deficien-
cies in Ricchio's perception and understanding 
of Ruse's murder and her antisocial behavior 
which were identified by the Governor are sig-
nificant within the meaning of established case 
authority and show Ricchio is currently danger-
ous and unsuitable for parole.  We now turn to 
an examination of the materiality of the three 
insight deficiencies identified by the Governor. 

    Finally, the Court of Appeal found the three 
insight deficiencies cited by the Governor to be 
supported by some evidence in the record.  
These related to her alleged antisocial behavior 
(“stalking”) where she downplayed and mini-
mized these aspects of the commitment 
offense; her alleged inconsistent statements 
regarding her reasons for purchasing the mur-
der weapon; and her reliance upon alleged im-
plausible versions of the events after the mur-
der. 

   Accordingly, the Court found the Governor’s 
reasons were supported by the minimal stand-
ard of “some evidence,” and reversed the Su-
perior Court ruling below. 

Based our independent review of the entire rec-
ord, we hold that the Governor properly made 
an individualized inquiry into Ricchio's suitability 
for parole by applying the relevant statutory fac-
tors and that some evidence supports his con-
clusion that Ricchio poses an unreasonable dan-
ger to society if released from prison.  Accord-
ingly, the trial court's order must be reversed. 

 

LWOP JUVENILE OFFENDER’S REQUEST FOR 
RESENTENCING DENIED AS MOOT BECAUSE 

HE IS NOW ELIGIBLE FOR EARLY PAROLE CON-
SIDERATION UNDER PC § 3051 

In re Francisco Marquez 

CA6; No. H043178 
November 1, 2019 

    Francisco Marquez was sentenced in 1998 
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to LWOP for a first degree special circumstanc-
es murder he committed when he was under 
18.  He petitioned the Court of Appeal for a 
writ of habeas corpus vacating that sentence 
because it was imposed without consideration 
of the factors later discussed in Miller v. Ala-
bama (2012) 567 U.S. 460 (Miller).  The Court 
of Appeal considered his petition along with his 
appeal from the trial court’s prior denial of a 
petition for resentencing under PC § 1170, 
subd. (d)(2).  The Court of Appeal denied the 
petition as moot in light of amendments to PC 
§ 3051 that make Marquez eligible for parole, 
and in light of the California Supreme Court’s 
recent decision in In re Cook (2019) 7 Cal.5th 
439 (Cook) addressing the availability of habeas 
relief given the legal remedy afforded by the PC 
§ 3051 amendments. 

   Marquez had been denied habeas relief 
in the trial court. 

Marquez petitioned in the trial court in propria 
persona for resentencing under section 1170, 
subdivision (d)(2) (section 1170(d)(2)) in 2013.  
(Information about Marquez’s section 1170(d)
(2) petition proceedings is drawn from the rec-
ord in case No. H041796.)  The trial court ap-
pointed counsel and held an evidentiary hear-
ing over multiple days. 

….  

  The trial court denied the petition.  Of the 
section 1170(d)(2)(F) factors the trial court de-
scribed as “more applicable to this hearing,” it 
determined that Marquez had a mixed record 
regarding performing “acts that tend to indicate 
rehabilitation or the potential for rehabilita-
tion.”  (§ 1170(d)(2)(F)(vi).)  The court found 
Marquez’s rehabilitative efforts had occurred 
only in the “relatively recent debriefing pro-
cess,” and that before that process Marquez 
had engaged in “violent and assaultive behav-
iors that took place for many years” while serv-

ing his life sentence.  Also related to the rehabil-
itative efforts factor, the court found that 
Marquez had not sufficiently demonstrated re-
morse for the murder.  The court concluded that 
while Marquez’s recent acts showing rehabilita-
tion were encouraging, they had occurred over 
“too short a period of time” and left his 
“potential for rehabilitation ... uncertain.”   

The trial court denied the petition, finding 
that Marquez had failed to plead adequate 
grounds for relief, had not shown he was enti-
tled to retroactive application of Miller, and 
had not sufficiently explained his delay in 
seeking habeas corpus relief. 

   The Court of Appeal consolidated the appeal 
of the denial of the writ below with the new ha-
beas petition in the appellate court. 

Marquez filed the instant writ petition in pro-
pria persona while his appeal in case 
No. H041796 was being briefed.  We ordered 
the two matters considered together.  After 
the Supreme Court decided In re Kirchner 
(2017) 2 Cal.5th 1040 (Kirchner), Marquez’s 
appointed counsel in the appeal filed a letter 
in the instant writ matter referencing Kirch-
ner.  Counsel later filed a notice of appear-
ance, stating he was appearing “as counsel for 
petitioner in his habeas petition.”  After re-
ceiving an informal response from respond-
ent, we issued an order to show cause why 
Marquez is not entitled to resentencing.   

   The appellate court then considered the issue 
of resentencing, but the caveat of the more re-
cent decision in In re Cook, which had now pro-
vided for parole hearing eligibility for LWOPs.  
This legal review provides a convenient frame-
work for those similarly situated who wish to 
file for relief under Cook 

Our order to show cause asked respondent to 
address the effect of Kirchner.  We later sought 
multiple rounds of supplemental briefing regard-



Volume 13  Number 6          CALIFORNIA LIFER NEWSLETTER    #90                     November & December 2019                                    

16 

 

ing the effect of Senate Bill No. 394 (Stats. 2017, 
ch. 684, § 1) and its amendments to section 3051, 
and also regarding whether the writ of habeas 
corpus is a proper mechanism to return this 
matter to the superior court for the limited pur-
pose of providing petitioner an opportunity to 
make a record of information that will be relevant 
to his future youth offender parole hearing.  Re-
spondent argues that the legislative enactment 
renders Marquez’s petition moot in its entirety.  
Marquez acknowledges that Senate Bill No. 394 
precludes him from being resentenced, but ar-
gues we should nonetheless grant the petition 
and issue a writ of habeas corpus limited to allow-
ing him an opportunity to make a record of infor-
mation relevant to his future youth offender pa-
role hearing.  (Citing People v. Franklin (2016) 
63 Cal.4th 261, 283–284 (Franklin).)  After we re-
ceived the parties’ supplemental briefing, the Su-
preme Court decided Cook, which resolves the 
remaining issues presented here. 

In Franklin, the defendant appealed his sen-
tence of 50 years to life imposed for killing a 
teenager when he was 16 years old, arguing 
that his sentence violated the 
Eighth Amendment to the United States Consti-
tution under the reasoning of Miller, supra, 
567 U.S. 460 and its progeny.  (Franklin, supra, 
63 Cal.4th at p. 268.)  The Franklin court grant-
ed review to determine whether section 3051 
mooted the constitutional challenge.  (Ibid.)  
(Section 3051, subdivision (b)(3) provides in rel-
evant part that a “person who was convicted of 
a controlling offense that was committed when 
the person was 25 years of age or younger and 
for which the sentence is a life term of 25 years 
to life shall be eligible for release on parole by 
the board during his or her 25th year of incar-
ceration at a youth offender parole hearing.”)  
The Franklin court determined that section 
3051 rendered the Eighth Amendment argu-
ment moot because “section 3051 has super-
seded Franklin’s sentence so that notwith-
standing his original term of 50 years to life, he 

is eligible for a ‘youth offender parole hearing’ 
during the 25th year of his sentence” where 
the Board of Parole Hearings will need to 
“ ‘give great weight to the diminished culpabil-
ity of juveniles as compared to adults, the hall-
mark features of youth, and any subsequent 
growth and increased maturity of the prisoner 
in accordance with relevant case law.’  (§ 4801, 
subd. (c).)”  (Franklin, at p. 277.)  Though Frank-
lin was no longer entitled to resentencing, the 
Franklin court decided that a limited remand 
was appropriate to determine whether he had 
an adequate opportunity to “put on the record 
the kinds of information that sections 3051 and 
4801 deem relevant at a youth offender parole 
hearing” relating to Franklin’s characteristics 
and circumstances when he committed the 
murder.  (Franklin, at p. 284.) 

 In Kirchner, the Supreme Court decided that 
section 1170(d)(2) “does not provide an ade-
quate remedy at law for Miller error, [meaning] 
that petitioner may obtain a Miller resentencing 
as a form of habeas corpus relief.”  (Kirchner, su-
pra, 2 Cal.5th at p. 1043.)  The Kirchner court 
noted in a footnote that pending legislation (i.e., 
Senate Bill No. 394) “would make juvenile 
offenders sentenced to life without parole eligi-
ble” for youth offender parole hearings.  
(Kirchner, at p. 1049, fn. 4.)  After we granted the 
order to show cause in this matter, Senate Bill 
No. 394 was passed by the Legislature and 
signed by the Governor.  (Stats. 2017, ch. 684, 
§ 1.)  That bill added a new subdivision (b)(4) to 
section 3051, which provides that a “person who 
was convicted of a controlling offense that was 
committed before the person had attained 18 
years of age and for which the sentence is life 
without the possibility of parole shall be eligible 
for release on parole by the board during his or 
her 25th year of incarceration at a youth offend-
er parole hearing, unless previously released or 
entitled to an earlier parole consideration hear-
ing pursuant to other statutory provisions.” 

   The Supreme Court in Cook considered 
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“whether a sentenced prisoner whose con-
viction is final can seek the remedy of evi-
dence preservation and, if so, by what 
means.”  (Cook, supra, 7 Cal.5th at pp. 446
–447.)  Rather than deciding whether a 
Franklin proceeding is constitutionally re-
quired, the court found that the combina-
tion of section 1203.01 (trial courts’ inher-
ent authority) and Code of Civil Procedure 
section 187 provides a “plain, speedy, and 
adequate remedy at law that makes resort 
to habeas corpus unnecessary, at least in 
the first instance.”  (Cook, at p. 452.)  Sec-
tion 1203.01, subdivision (a) allows a trial 
court to create a postjudgment record con-
taining individuals’ “views respecting the 
person convicted or sentenced and the 
crime committed.”  The Supreme Court de-
termined in Cook that the section 1203.01 
process was flexible enough for trial courts 
to conduct robust proceedings like those 
contemplated by Franklin.  (Cook, at p. 
456.)  As the section 1203.01 process 
afforded an adequate remedy, the Cook 
court reversed and remanded the matter 
with directions to deny the petition. 

  Consistent with Cook, we will deny 
Marquez’s petition because section 
1203.01 provides an adequate remedy at 
law to preserve evidence of youth-related 
factors. 

   Accordingly, the appellate court remand-
ed the matter to the Superior Court for a 
new hearing consistent with PC § 1203.1 
and Cook. 

The petition for writ of habeas corpus is 
denied without prejudice to future trial 
court proceedings under Penal Code 
section 1203.01 consistent with In re 
Cook (2019) 7 Cal.5th 439.   

 
 

CDCR REGULATION DENYING REGISTERED SEX 
OFFENDERS PROP. 57 RELIEF OVERTURNED 

In re Todd Schuster 

--- Cal.App.5th ---; CA6; No. H043178 
December 2, 2019 

  Todd Schuster petitioned the superior court for a 
writ of habeas corpus, seeking early parole consid-
eration under Prop. 57.  At the time, an emergency 
CDCR regulation rendered those who had a convic-
tion for a sex offense requiring registration under 
PC § 290 ineligible for such consideration.  The pe-
tition pointed out that under Prop. 57, all 
“nonviolent” offenders were eligible for early pa-
role consideration.  The only statutory definition of 
nonviolent was the definition of violent felonies in 
section 667.5, which did not include PC § 290 reg-
istrants.   

  Schuster’s appointed counsel then narrowed his 
argument to the claim that Schuster could not be 
declared ineligible for parole based only on his pri-
or conviction for a sex offense.  Whether a current 
conviction would render him ineligible for parole 
was not discussed. 

  The trial court granted Schuster’s petition and in-
validated the regulation.  In doing so, the court 
found that “nonviolent” felonies under Prop. 57 
included only those felonies not listed as violent in 
PC § 667.5.  The Department sought a stay and re-
consideration, arguing the matter was moot be-
cause Schuster had been released from prison and 
the regulations had been revised.  The court found 
the petition was not moot because it affected im-
portant issues of continuing public interest that 
may evade review and denied the stay.  The court 
modified its order sua sponte to declare invalid 
two revised regulations that denied early parole 
consideration to those convicted of an offense re-
quiring registration under PC § 290 or serving life 
terms for a violent offense. 

  CDCR appealed.  It contended the judgment 
should be reversed with directions to dismiss the 
matter as moot because the trial court could not 
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grant Schuster effectual relief after he was released 
from prison.  It further contended the court ex-
ceeded its authority by invalidating regulations that 
Schuster did not challenge and erred in concluding 
that the definition of “nonviolent felony offense” is 
constrained by PC § 667.5. 

   The Court declined to dismiss. 

We conclude the matter is not moot be-
cause it poses an issue of broad public 
interest that is likely to recur.  As we dis-
cuss, we conclude that the trial court 
erred when it invalidated the unchal-
lenged revised regulations.  We modify 
the judgment to invalidate only the chal-
lenged regulation and then only to the 
extent it is applied to inmates like Schus-
ter who are section 290 registrants sole-
ly due to a prior conviction. 

Proposition 57 and Early Parole Consideration 

In November 2016 the electorate passed 
Proposition 57, The Public Safety and Rehabil-
itation Act of 2016.  The initiative added sec-
tion 32 to article I of the California Constitu-
tion which, among other things, provides for 
early parole consideration for those convicted 
of nonviolent offenses.  The added section 
(the Amendment) reads in part:  “(a)  The fol-
lowing provisions are hereby enacted to en-
hance public safety, improve rehabilitation, 
and avoid the release of prisoners by federal 
court order, notwithstanding anything in this 
article or any other provision of law:  [¶]  (1)  
Parole Consideration:  Any person convicted 
of a nonviolent felony offense and sentenced 
to state prison shall be eligible for parole con-
sideration after completing the full term of his 
or her primary offense.  [¶]  (A)  For purposes 
of this section only, the full term for the pri-
mary offense means the longest term of im-
prisonment imposed by the court for any 
offense, excluding the imposition of an en-
hancement, consecutive sentence, or alterna-
tive sentence.  [¶]  . . .  [¶]  (b)  The Depart-

ment of Corrections and Rehabilitation shall 
adopt regulations in furtherance of these pro-
visions, and the Secretary of the Department 
of Corrections and Rehabilitation shall certify 
that these regulations protect and enhance 
public safety.” 

 The Department issued emergency regula-
tions to implement the Amendment.  As rele-
vant here, the emergency regulations defined 
nonviolent offender as all inmates except 
those who are (1) condemned, incarcerated 
for a term of life without the possibility of pa-
role, or incarcerated for a term of life with the 
possibility of parole; (2) serving a term of in-
carceration for a violent felony within the 
meaning of section 667.5, subdivision (c); or 
(3) “[c]onvicted of a sexual offense that re-
quires registration as a sex offender under . . . 
section 290.”  (Cal. Code Regs., tit. 15, former 
§ 3490, subd. (a), Register 2017, No. 15 (Apr. 
13, 2017).)  

Schuster’s Petition 

In 2016 Schuster was convicted of possession 
of a controlled substance for sale and sen-
tenced to a five-year prison term.  In 2010 he 
had been convicted of the same offense and 
pimping (§ 266h, subdivision (b)(2)), sentenced 
to three years in prison,  and required to regis-
ter as a sex offender under section 290. 

In 2017 he sought early parole consideration.  
The Department denied his request due to his 
registration status stemming from his prior 
conviction.   

Schuster petitioned for a writ of habeas cor-
pus, contending the Department’s regulation 
conflicted with the law.  He argued that under 
Proposition 57 all nonviolent offenders were 
eligible for early parole consideration.  The on-
ly potential definition of nonviolent was in sec-
tion 667.5, which enumerated violent felonies 
and did not include section 290 registrants.   

The trial court deemed the petition a 
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challenge to the emergency regulations 
and found it appeared that Schuster had 
set forth a prima facie case.  The court 
appointed counsel and issued an order 
to show cause, directing the return to 
address four questions:  (1)  Had the De-
partment determined Schuster was inel-
igible for early parole consideration?  (2)  
If so, was the reason his prior conviction 
for pimping?  (3)  If so, was his ineligibil-
ity due to the emergency regulation ex-
cluding section 290 registrants from eli-
gibility?  (4)  If so, is the regulation in 
conflict with article I, section 32(a)(1) of 
the California Constitution?   

In the return, the Department an-
swered the first three questions in the 
affirmative, but denied that the emer-
gency regulation conflicted with the 
Amendment.  It argued it had acted 
within its authority in issuing the emer-
gency regulation.   

In the traverse, Schuster, through new-
ly appointed counsel, clarified that his 
position was not that only offenders 
who had committed an offense listed in 
section 667.5 were excluded from early 
parole consideration.  Instead, his posi-
tion was that the focus for eligibility for 
early parole consideration had to be on 
the current offense, not on a prior 
offense.  He argued the language of 
Proposition 57 was clear and unambigu-
ous in referencing the current offense.   

 Supplemental Briefing 

The trial court ordered supplemental 
briefing.  It observed that under the 
Amendment the eligibility requirement 
for early parole consideration is de-
scribed as “any person convicted of a 
nonviolent felony offense and sentenced 
to state prison.”  There was no excep-

tion for a third-striker serving an inde-
terminate sentence for a nonviolent 
offense or for a person currently con-
victed of a nonviolent offense who had a 
prior conviction for a sex offense requir-
ing registration under section 290.   

The trial court asked seven questions 
based on this understanding of the 
Amendment and whether the emergen-
cy regulation conflicted with the Amend-
ment:  (1) if the regulation conflicted 
with the Amendment by declaring an 
inmate ineligible for early parole consid-
eration based on a prior conviction; (2) if 
there was a conflict because the regula-
tion made an inmate ineligible based on 
a prior conviction for a sex offense re-
quiring registration that was not a vio-
lent felony under section 667.5; (3) if the 
focus of the Amendment was on the in-
mate’s current offense; (4) if the regula-
tion was internally inconsistent by ex-
cluding inmates with a prior conviction 
for a sex offense listed in section 290 but 
defining “violent felony” as an offense 
listed in section 667.5; (5) if the voters 
would commonly understand “violent 
felony” to refer to felonies listed in sec-
tion 667.5 based on two prior initiatives 
(Proposition 21 and Proposition 83) that 
amended that section; (6) if the term 
“violent felony” in the Amendment was 
not defined by section 667.5, whether it 
was unconstitutionally vague under 
Johnson v. United States (2015) 135 S.Ct. 
2551; and (7) if the Amendment gave 
sweeping powers to the Department to 
define “violent felony” and if so, was 
that delegation of power a violation of 
the separation of powers doctrine.   

The Department responded that the 
regulation did not conflict with the 
Amendment and argued that the De-
partment had authority to define nonvi-
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olent felony.  It objected to the proce-
dural propriety of the questions raising 
vagueness and separation of powers be-
cause these issues had not been raised 
by petitioner.   

 Schuster submitted that the entire case 
rested on the court’s observation that 
the Amendment addressed the inmate’s 
current (rather than prior) conviction.  
Schuster agreed with the Department 
that the Amendment was not unconsti-
tutionally vague and it was not neces-
sary to reach the separation of powers 
issue. 

The Trial Court’s Order 

The trial court granted the petition.  It 
found that a nonviolent felony, as used 
in the Amendment, could only mean a 
felony offense not listed in section 667.5 
and that applying any other definition 
would raise questions of unconstitution-
al vagueness.  It declared the Depart-
ment did not have broad authority to 
define what constitutes a nonviolent fel-
ony and to preset exclusions to early pa-
role consideration.  It found the regula-
tion at issue conflicted with the Amend-
ment and was invalid and directed the 
Department to consider Schuster for 
early parole pursuant to the Amend-
ment.   

  CDCR tried to weasel out of the trial 
court’s order by rewriting the regulations 
slightly upon publication.  But the trial 
court noted that these adjustments were 
just “moving things around”, and failed to 
adhere to the trial court’s order.  The court 
continued to reject CDCR’s amended regu-
lations. 

  The Appellate Court then limited relief to 
just those sections that applied to Schus-

ter, and affirmed invalidation of the re-
maining regulations that adversely affected 
hm. 

Validity of Regulations 

The Department contends the trial 
court erred in finding the term 
“nonviolent felony offense” in the 
Amendment was limited by section 
667.5, subdivision (b)’s definition of vio-
lent felony.  Although the court did make 
the challenged finding, its order was lim-
ited to invalidating two final regulations, 
Title 15, sections 2449.1, subdivision (a)
(3) and 3491, subdivision (b)(3).   

The Department contends the court 
erred in invalidating Title 15, section 
2449.1, subdivision (a)(3) because that 
regulation was not before it.  We agree.  
That regulation excluded from the defi-
nition of nonviolent offender an inmate 
currently incarcerated for a term of life 
with the possibility of parole for a vio-
lent offense.  (Tit. 15, § 2449.1, subd. (a)
(3).)  That regulation never applied to 
Schuster, who was not serving a life 
term, and he did not challenge it.  The 
trial court’s ruling invalidating sua spon-
te the unchallenged regulation was an 
abuse of its discretion. 

The Department does not address the validity of 
Title 15, section 3491, subdivision (b)(3) (other than 
to claim mootness).  The issue of whether that reg-
ulation could be applied to bar early parole consid-
eration for inmates with a prior conviction for a sex 
offense requiring registration was before the Sec-
ond District, Division 5 in In re Gadlin (2019) 
31 Cal.App.5th 784, review granted May 15, 2019 
S254599.  In Gadlin, the appellate court began its 
analysis with the rule that an agency has no discre-
tion to promulgate a regulation that is inconsistent 
with the governing statute.  (Id. at p. 789.)  It found 
the language of the Amendment, particularly “[t]he 
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reference to ‘convicted’ and ‘sentenced,’ in con-
junction with present eligibility for parole once a 
full term is completed, make clear that the early pa-
role eligibility must be assessed based on the con-
viction for which an inmate is now serving a state 
prison sentence (the current offense), rather than 
prior criminal history.  This interpretation is sup-
ported by [Cal. Const., art. I] section 32(a)(1)’s use 
of the singular form in ‘felony offense,’ ‘primary 
offense,’ and ‘term.’ ”  (Ibid.)  The court noted the 
Department offered policy considerations of public 
safety to justify the regulation.  “These policy con-
siderations, however, do not trump the plain text of 
[Cal. Const., art. I] section 32(a)(1).”  (Ibid.)  The 
Gadlin court concluded that the Department’s 
“application of [Tit. 15] section 3491(b)(3) to ex-
clude Gadlin and all similarly situated inmates from 
early parole consideration runs afoul of [Cal. Const., 
art. I] section 32(a)(1).”  (Id. at p. 790.)   

We agree with Gadlin that the focus of 
the Amendment for early parole consid-
eration is on the inmate’s current convic-
tion, not on any prior convictions.  The 
Amendment makes no mention of prior 
convictions or an inmate’s status as a 
section 290 sex registrant.  “Whenever 
by the express or implied terms of any 
statute a state agency has authority to 
adopt regulations to implement, inter-
pret, make specific or otherwise carry 
out the provisions of the statute, no reg-
ulation adopted is valid or effective un-
less consistent and not in conflict with 
the statute and reasonably necessary to 
effectuate the purpose of the stat-
ute.”  (Gov. Code, § 11342.2.)  To the ex-
tent that Title 15, section 3491, subdivi-
sion (b)(3) is applied to bar inmates with 
prior sex offenses requiring registration 
from early parole consideration, it con-
flicts with the Amendment and is invalid. 

DISPOSITION 

The judgment is modified to invalidate 
only Title 15, section 3491, subdivision 
(b)(3) and only to the extent that section 
is applied to bar inmates from early pa-
role consideration under the Amend-
ment based on a prior conviction for a 
sex offense requiring registration.  As 
modified, the judgment is affirmed.   

 

CHIU ERROR CLAIM REJECTED BECAUSE EVI-
DENCE CLEARLY PROVED INTENT TO KILL 

In re La’Nare Wise 

CA1(4); No. A157039 
September 12, 2019 

  CLN has reported many cases involving 
prisoners convicted of murder under a 
“natural and probable consequences” the-
ory of liability (“Chiu error”), which cases 
have often been overturned upon lately 
filed petitions.  However, it cannot be over-
looked that such relief is only given when 
the review of the case factors show that 
the jury did in fact rely on this now-
disallowed theory of liability.  In the instant 
case, the Court agreed to hear petitioner’s 
request for legal relief, but, upon reviewing 
the facts of the case, concluded that the 
jury relied upon a proper theory in return-
ing its verdict; the Court therefore denied 
relief. 

   The legal history of the case was summa-
rized by the Court. 

In December 2007, this court affirmed 
Wise’s conviction for one count of first-
degree murder and three counts of pre-
meditated attempted murder.  (People v. 
Wise (Dec. 21, 2007, A115148) [non-pub. 
opn.] (Wise I).)  In doing so, we relied in 
part on People v. Coffman (2004) 34 
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Cal.4th 1, 106-108, for the proposition 
that “under the natural and probable 
consequences doctrine, ‘an aider and 
abettor “is guilty not only of the offense 
he intended to facilitate or encourage, 
but also of any reasonably foreseeable 
offense committed by the person he 
aids and abets.” ’. . . ‘To the extent [the 
defendant] contends that imposition of 
liability for murder on an aider and 
abettor [theory] under this doctrine vio-
lates due process by substituting a pre-
sumption for, or otherwise excusing, 
proof of the required mental state, [he 
or] she is mistaken.’ ”  (Wise I, supra, 
A115148 at p. 11.) 

In 2014 our Supreme Court decided 
People v. Chiu (2014) 59 Cal.4th 155 
(Chiu).  In relevant part, Chiu held that 
“a defendant cannot be convicted of 

first degree premeditated murder under 
the natural and probable consequences 
doctrine.”  (Id. at p. 167.)  Instead, such 
a conviction may be based on direct 
principles of aiding and abetting, and 
“the prosecution must show that the 
defendant aided or encouraged the 
commission of the murder with 
knowledge of the unlawful purpose of 
the perpetrator and with the intent or 
purpose of committing, encouraging, or 
facilitating its commission.”  (Id. at pp. 
166-167.)  In In re Martinez (2017) 3 
Cal.5th 1216 (Martinez), the court ap-
plied the standard of review for harm-
less error identified in Chiu to the collat-
eral review of a judgment of conviction.  
“Chiu error requires reversal unless the 
reviewing court concludes beyond a rea-
sonable doubt that the jury actually re-

1966 Tice Valley Boulevard, no 439 

Walnut Creek, CA 94595 
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lied on a legally valid theory in con-
victing the defendant of first degree 
murder.”  (Id. at p. 1218.)  Most recent-
ly, the court made clear that in applying 
this standard of harmless error, “The re-
viewing court must reverse the convic-
tion unless, after examining the entire 
cause, including the evidence, and con-
sidering all relevant circumstances, it 
determines the error was harmless be-
yond a reasonable doubt.”  (People v. 
Aldemat (2019) 8 Cal.5th 1) 

In April 2016, Wise petitioned the Ala-
meda Superior Court for habeas corpus 
relief asserting Chiu error.  The petition 
was denied.  His petition filed in this 
court was denied in January 2017.  In 
February 2017, he petitioned the Su-
preme Court.  After receiving informal 
opposition, the Court issued an order to 
show cause returnable to this court di-
recting the respondent to demonstrate 
why Wise “is not entitled to relief pursu-
ant to In re Martinez (2017) 3 Cal.5th 
1216 and People v. Chiu (2014) 59 
Cal.4th 155.  (See People v. Letner and 
Tobin (2010) 50 Cal.4th 99, 180-182 
[Letner].)” 

   Because the decision as to whether Chiu 
error occurred or not depended on the 
facts, the Court recited them. 

The following factual summary is taken 
verbatim from our opinion in Wise’s ap-
peal filed December 21, 2007: 

“At approximately 1:30 a.m. on February 1, 2004, 
eighteen-year old Siara Spriggs drove her three 
friends, Stephanie Franklin, Lendell Waters and 
George Carnegie to the Giant Burger at 81st Ave-
nue and International Boulevard in Oak-
land.  Waters got out of the car to order food.  He 
saw a girl he knew, Larona Jones, and chatted with 
her for a few minutes.  Jones was the girlfriend of 
co-defendant Lamar Williams.  Williams was angry 

that Jones was speaking to Waters, and told her 
not to talk to anyone else while she was with 
him.  Williams felt Waters disrespected him by grin-
ning at this, but when Waters offered apologies 
Williams refused to shake hands and called Waters 
a ‘Bitch Ass Nigger.’   

   “Williams phoned defendant and told him to 
come to Giant Burger because he ‘had just gotten 
into it with someone.’  Williams also told defendant 
to ‘Bring the gauge.’ Defendant arrived at Giant 
Burger with a pump action shotgun in a vehicle 
driven by co-defendant Jideofor Ajaelo.  Defendant 
rode in the front passenger seat.  Mike Anderson 
and Alexander Gomez were in the back 
seat.  Williams climbed into the right rear passen-
ger seat.  As they proceeded down 81st Avenue, 
Williams spotted Spriggs’ vehicle and said, “There 
they go right there.”  The first shots were fired 
from Ajaelo’s vehicle on 81st Avenue near San 
Leandro Boulevard, and eleven 9mm casings were 
recovered from that location.  Ajaelo pulled along-
side Spriggs’ car along San Leandro Boulevard and 
more shots were fired.  Four more 9mm shell cas-
ings were found on San Leandro Boulevard.  At one 
point, Williams told defendant to shoot out the 
tires on Spriggs’ car.  Defendant complied by firing 
the shotgun once at the rear tire on Spriggs’ 
car.  The shot missed the tire and hit the 
ground.  Defendant tried to fire again but the shot-
gun jammed and would not fire a second 
time.  Spriggs turned onto 75th Avenue and Aja-
elo’s car drove straight on.  Spriggs stopped the car 
and tried to run, but fell because she had been shot 
in the leg.  Stephanie Franklin was found dead in 
the front passenger seat, killed by a single bullet to 
the back which lodged in her heart.  Waters was 
shot in the arm and leg and Carnegie escaped inju-
ry.  All casings recovered were fired from the same 
weapon.   

   “An information filed on December 3, 
2004, charged defendant and co-
defendants Williams and Ajaelo with the 
murder of Stephanie Franklin (Penal 
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Code, § 187, subd. (a)), with the special 
circumstances of murder perpetrated by 
shooting a firearm from a motor vehicle 
(§ 190.2, subd. (a)(21)), and attempted 
murder (§§ 187(a)/664) of Spriggs, Wa-
ters and Carnegie (3 separate 
counts).  Defendant was tried separately 
from the other defendants.  Jury trial be-
gan on May 30, 2006.  On June 22, 2006, 
the jury found defendant guilty of first 
degree murder with special circumstanc-
es and three counts of premeditated 
attempted murder and found true the 
firearms allegations.  The trial court sen-
tenced defendant to a total term of 105 
years-to-life without the possibility of 
parole.”  (Wise I, supra, A115148 at pp. 1
-3.) 

  The Court reviewed the instructions given 
to the jury, as they applied to the instant 
facts. 

The Instructional Error on Possible Vi-
carious Liability for First Degree Murder 
was Harmless Beyond a Reasonable 
Doubt. 

There is no question that the instruc-
tion given to Wise’s jury on liability for 
the natural and probable consequences 
of a criminal act contained the same de-
fect that was identified in Chiu.  The in-
struction in isolation could be read to 
permit the jury to convict Wise of first 
degree murder simply based upon his 
participation in the target crime of 
shooting from a vehicle.  (See Chiu, su-
pra, 59 Cal.4th at pp. 160, 166-167.)  
There is also no doubt that Wise is cor-
rect when he argues that the instruction 
on the special circumstance allegation, a 
former version of CALJIC 8.80, could al-
low the jury to convict him as an aider 
and abettor without concluding he in-
tended the victim be killed.  The instruc-

tion has a latent ambiguity.  “The jury 
was told that if it determined one of the 
defendants was the actual killer, intent 
to kill was not required, and that if it 
could not decide whether one of the de-
fendants was the actual killer or an aider 
and abettor, it must find intent to kill in 
order to make a true finding.  The jury, 
however, was not informed what was 
required in the event the jury deter-
mined that a particular defendant was an 
aider and abettor.  [Fn. 
Omitted.]  The omission of this third al-
ternative made the instruction ambigu-
ous.”  (Letner, supra, 50 Cal.4th 99 at p. 
181.)  But neither of these deficiencies in 
the instructions had any effect on Wise’s 
verdict. 

The jury here was presented with three 
theories of murder: Murder based on 
aiding and abetting an unlawful killing 
with malice aforethought; aiding and 
abetting a murder perpetrated by means 
of discharging a firearm from a motor 
vehicle with the intent to kill; and mur-
der arising as a natural and probable 
consequence of aiding and abetting the 
crime of shooting from a vehicle.  The 
jury was also instructed on second de-
gree murder, voluntary manslaughter, 
and shooting from a moving vehicle.    

 The instructions used in this case for 
aiding and abetting murder with malice 
aforethought required that to determine 
the murder was in the first degree, the 
jury had to conclude that “the killing was 
preceded and accompanied by a clear, 
deliberate intent on the part of the de-
fendant to kill.”  The instruction for mur-
der by means of discharging a firearm 
from a motor vehicle specified the crime 
as first degree murder and required that 
“[t]he defendant specifically intended to 
kill a human being.”  But the instruction 
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 for murder as a natural and probable 
consequence of shooting from a motor 
vehicle neither required an intent to kill 
nor specified a degree of murder.  

  During deliberations, the jury had a 
series of questions.  The jury’s first ques-
tion asked the court to “clarify and de-
fine” the instruction on Principals—
Liability for Natural and Probable Conse-
quences.  The court replied by asking the 
jury, “What do you mean by ‘clarify and 
define the above mentioned cite of the 
law’?”  As we said in our decision on ap-
peal, “Quite reasonably, the trial court 
sought clarification from the jury but 
none was forthcoming.”  (Wise I, supra, 
A115148 at p. 5.) 

 The jury’s second question asked the 
court to identify all the elements neces-
sary for murder committed by discharg-
ing a firearm from a motor vehicle.  The 
court directed the jury specifically to the 
instruction given for that offense, CALJIC 
8.25.1.  That instruction specifically fo-
cused on Wise’s intent to commit mur-
der.  It said: “Murder which is perpetrat-
ed by means of discharging a firearm 
from a motor vehicle intentionally at an-
other person outside of the vehicle 
when the perpetrator specifically intend-
ed to inflict death, is murder of the first 
degree.  The essential elements of drive 
by murder are: [¶] 1. The defendant 
committed the crime of murder; [¶] 2. 
The defendant perpetrated the murder 
by means of discharging a firearm from a 
motor vehicle intentionally at another 
person outside of the vehicle; and [¶] 3. 
The defendant specifically intended to 
kill a human being.”  

   The jury next asked the court to speci-
fy the “elements that differentiate first 
degree and second degree murder.”  The 

court directed the jury to the series of 
instructions on homicide.  The instruc-
tion on liability for the natural and prob-
able consequences of a target crime was 
not among the instructions specified in 
the court’s reply to this third question.  

 The jury next asked the court to recon-
vene to explain the charges against Wise 
because many jurors were “very con-
fused and unclear about the charges.”  In 
response, on the morning of June 22, 
2006, the court re-convened and read to 
the jury the counts alleged against Wise 
in the information.  The court also pro-
vided the jury a summary of the charges 
against Wise along with the lesser in-
cluded offenses for each count.  Neither 
the charges against Wise from the infor-
mation, nor the summary prepared by 
the court, describes possible murder lia-
bility due to the natural and probable 
consequence of shooting from a vehicle, 
nor as an aider and abettor.   

 The jury had two more questions be-
fore returning its verdict.  Each of them 
focused on the verdict form for first de-
gree murder.  The first question asked if 
in order to find Wise guilty of murder, 
the jury also had to find true the special 
circumstance allegation and each of 
three arming allegations.  The court re-
plied, “The murder charge is independ-
ent and distinct from the clauses.  You 
can find him guilty of first degree murder 
and find that none, some or all of the 
clauses are true or not.”  The jury’s final 
question asked if it was necessary to 
agree unanimously on the special cir-
cumstance allegation and each of the 
firearm allegations in order to support 
the murder charge.  The court answered, 
“No—again the murder charge stands 
alone, and the clauses stand alone.  One 
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is not dependent on the other.  However, 
any decision on the murder charge and 
the clauses must be unanimous.”    

 The jury returned its verdict of first de-
gree murder the afternoon of June 22 on 
the third day of deliberations.  

 Our review of the record leads us to 
conclude beyond a reasonable doubt 
that the jury found Wise guilty of first de-
gree murder because he harbored a clear 
intent to kill as a result of deliberation 
and premeditation.  While the jury initial-
ly asked a question about natural and 
probable consequences liability, its delib-
eration obviously moved beyond vicari-
ous liability.  The jury’s third question 
asked the court to provide guidance on 
the distinction between first and second 
degree murder.  The court’s reply di-
rected the jury to the series of instruc-
tions concerning homicide, but those in-
structions did not include liability based 
upon the natural and probable conse-
quences of an underlying felony or 
Wise’s potential liability as an aider and 
abettor.  The specified instructions stated 
that in order to find Wise guilty of first 
degree murder, the jury had to “find that 
the killing was preceded and accompa-
nied by a clear, deliberate intent on the 
part of the defendant to kill, which was 
the result of deliberation and premedita-
tion.”  (Italics added.)  If the jury conclud-
ed that Wise acted with malice afore-
thought, but the evidence did not prove 
deliberation and premeditation, the mur-
der was of the second degree.  

 The evidence also fully supports the 
verdict and was argued by the prosecu-
tion to demonstrate that Wise had the 
specific intent to commit murder.  Unlike 
Martinez, Wise was tried alone.  His case 
was severed from the other defendants, 

and the gravamen of the prosecution’s 
argument was that Wise harbored an in-
tent to kill.  He brought the shotgun to 
Giant Burger as Williams asked him to 
and fired it toward the victims after Wil-
liams had already fired 11 rounds from 
his 9 millimeter.  The prosecutor argued 
this conduct clearly demonstrated that 
Wise “knows and everyone knows after 
those eleven shots there’s an intent to 
kill.  And he doesn’t pick up the shotgun 
until after that.  And when he picks up 
that shotgun, points it out the car and 
fires, it’s game over.  That’s it.  He’s on 
the hook for first-degree murder.  Then 
he admits to you that he pulled the trig-
ger again to see if it would fire again.”  By 
contrast, when the prosecutor described 
possible liability under the natural and 
probable consequences theory, the pros-
ecutor referred to it as a “far fetched sce-
nario where there is no intent to kill by 
anyone.”  He told the jury to apply the 
natural and probable consequences anal-
ysis “if you give him the benefit of the 
doubt beyond all benefits of doubt.”   

 The defense also argued it was the 
prosecution’s burden prove that, as an 
accomplice, Wise had to share in Wil-
liams’s specific intent to kill.  The defense 
argued this was not a case of murder be-
cause Wise had no idea what Williams 
intended to do.  Wise argued that he did 
not fire the shotgun and only said he did 
because he was coerced by the police to 
say so.  Alternatively, he argued that he 
fired in imperfect and actual self-
defense.  He thought the passengers in 
the other vehicle were armed, and he 
was afraid he would be shot by Williams 
if he did not fire the shotgun when he 
was told to do so.   

   The defense concluded that it was the 
prosecution’s burden “to show that La-
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nare Wise had that specific intent to kill, 
or, if not, that he had the specific intent 
to join in to Lamar Williams’ murderous 
plan, knowing the full extent of it.  [¶] . . . 
[¶]  I want you to determine that Lanare 
Wise does have a different liability, that 
he isn’t guilty of all those counts that re-
quire specific intent to kill, the uses, and 
everything that Lamar Williams is guilty 
of.  I want you to do that because, in fact, 
he didn’t kill anybody, he didn’t shoot an-
ybody, he didn’t injure anybody, he did-
n’t even damage the car.  And I want you 
to do that because he didn’t know the 
full extent of what Lamar Williams’ crimi-
nal purpose was and he did nothing to 
aid or encourage that purpose of killing 
Lendell Waters and tragically killing 
Stephanie Franklin.  He didn’t really 
know.  He didn’t really help, knowing 
what the criminal purpose was, and he 
didn’t really want that same outcome.  
[¶]  And I believe the evidence shows 
that even pulling the trigger toward the 
other car was done in a reasonable ap-
prehension of self-defense or possibly in 
response to threats from Lamar or the 
fact that he thought Lamar might shoot 
him.  And his gun didn’t really work based 
on everything I’ve told you.”  

 In sum, on this record the notion that 
Wise shot at Spriggs’s car without fully 
intending to kill or, at a minimum, assist 
Williams’s endeavor to do so, stretches 
credulity beyond its breaking point.  
Moreover, the progression of questions 
from the jury and the responsive instruc-
tions from the court indicate the jurors 
moved their focus from natural and prob-
able consequences of a lesser felony to a 
theory of liability for murder predicated 
on Wise’s intent to kill.  After examining 
the entire cause and considering all the 
relevant evidence and circumstances, we 

conclude the error in instructing the jury 
on the reasonable and probable conse-
quences theory of vicarious liability for 
murder was harmless beyond a reasona-
ble doubt.  

  The Court then dealt with the reality that 
intent-to-kill was the theory of guilt relied 
upon by the jury, was not affected by Chiu 
error, and upheld their verdict. 

Finally, Wise argues that the guilty ver-
dicts on counts two through four for 
attempted murder must be reversed be-
cause the instructions did not require the 
jury to conclude that a premeditated 
murder was the natural and probable 
consequence of the target crime.  Be-
cause we have concluded that the record 
demonstrates no reasonable probability 
that Wise was convicted of first degree 
murder without a jury determination that 
he harbored an intent to kill, there is no 
merit to the argument that Wise was im-
properly found guilty of attempted mur-
der on a natural and probable conse-
quences theory.  Moreover, the verdicts 
on their face recite that “defendant did 
unlawfully, and with malice afore-
thought, attempt to murder . . . a human 
being, . . . [¶] [and] [w]e, the jury, further 
find that the aforesaid attempted murder 
was . . . committed willfully, deliberately, 
and with premeditation.”    

Neither would Chiu compel a different result 
even if we had not concluded the error was 
harmless.  In People v. Favor (2012) 54 Cal.4th 
868, 880 (Favor) the court held: “Under the nat-
ural and probable consequences doctrine, there 
is no requirement that an aider and abettor rea-
sonably foresee an attempted premeditated 
murder as the natural and probable conse-
quence of the target offense.  It is sufficient that 
attempted murder is a reasonably foreseeable 
consequence of the crime aided and abetted, 
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and the attempted murder itself was com-
mitted willfully, deliberately and with premedi-
tation.”   

In discussing the policy reasons to require a 
finding of premeditation by each defendant 
guilty of first-degree murder under the natural 
and probable consequences doctrine, the Chiu 
court distinguished cases of attempted murder.  
(Chiu, supra, 59 Cal.4th at p. 163 [discussing 
Favor].)  The determination of premeditation 
for an attempted murder involves a statutory 
penalty provision and does not create a greater 
degree of attempted murder.  Moreover, a de-
fendant guilty of premeditated attempted mur-
der is facing a life sentence considerably less 
severe than either first or second degree mur-
der and is eligible for parole consideration after 
serving seven years.  (Ibid.)   

    After distinguishing cases of attempted 
murder, the Chiu court expressly held “that a 
defendant cannot be convicted of first degree 
premeditated murder under the natural and 
probable consequences doctrine.”  (Chiu, su-
pra, 59 Cal.4th at p. 167.)  Chiu does not ad-
dress a verdict of vicarious liability for attempt-
ed murder.  Favor remains the law, whether or 
not the policy reasons supporting its rule re-
main viable after Chiu.  (But see, People v. 
Mejia (Sep. 18, 2019, G052967) ___ 
Cal.App.5th ___(2019 WL 4466845). 

   Accordingly, the Court of Appeal denied 
Wise relief. 

 

CHIU ERROR IN CHIU’S CRIME PARTNER’S CASE 
FINALLY GIVEN RELIEF 

In re Tony Hoong 

CA3; No. C085638 
November 5, 2019 

   It wouldn’t seem fair to cite a case where Chiu 
error was disallowed, without also reporting a 
case where such a claim was successful.  In the 

case at bar, Chiu’s crime partner finally got re-
lief! 

Petitioner Tony Hoong, a coperpetrator 
with the defendant in Chiu, was convict-
ed of first degree murder for the same 
murder at issue in Chiu, and the same 
instruction concerning the natural and 
probable consequences doctrine was 
given to Hoong’s jury.  Although the Cali-
fornia Supreme Court’s decision in Chiu 
invalidating that jury instruction was 
filed after Hoong’s appeal from his first 
degree murder conviction was final 
(People v. Chiu (Nov. 12, 2008, C050441) 
[nonpub. opn.]), Hoong is nevertheless 
entitled to retroactive application of 
Chiu, supra, 59 Cal.4th 155 in this subse-
quent habeas corpus proceeding.  (In re 
Lopez (2016) 246 Cal.App.4th 350, 359.) 

 In considering Hoong’s habeas corpus 
petition, the superior court determined 
that the natural and probable conse-
quences instruction was erroneous as to 
first degree murder, but the error was 
harmless beyond a reasonable doubt be-
cause the prosecutor, in closing argu-
ment, told the jury the natural and prob-
able consequences doctrine could not 
support convicting Hoong of first degree 
murder but only of second degree mur-
der.    

This court issued an order to show 
cause, and we will now order the superi-
or court to vacate Hoong’s conviction for 
first degree murder.  Although the pros-
ecutor said in closing argument that the 
natural and probable consequences doc-
trine could not support a conviction for 
first degree murder, the trial court’s in-
structional error allowed application of 
the natural and probable consequences 
doctrine to first degree murder and 
there are circumstances that raise rea-
sonable doubt about whether the jury 



Volume 13  Number 6          CALIFORNIA LIFER NEWSLETTER    #90                     November & December 2019                                    

29 

 

based its verdict of first degree murder 
on the natural and probable conse-
quences doctrine.  The instructional er-
ror was not harmless beyond a reasona-
ble doubt. 

   The facts of this case are not in dispute.  The 
record from Chiu is recited below. 

Hoong, along with Bobby Chiu and 
Rickie Che, gathered outside an Internet 
cafe where they had heard there might 
be a fight.  After Chiu made a rude re-
mark about a girl, a fight broke out be-
tween one group (including Hoong, 
Chiu, and Che) and another group.  Che 
threw the first punch, hitting the even-
tual murder victim, Roberto Treadway, 
in the side of the head. 

 As the fight was not going well for 
Hoong’s outnumbered group, someone, 
possibly Chiu, yelled to Che to get the 
“strap,” or gun.  Che went to a car to 
get the gun.  Some members of the op-
posing group tried to leave, but Hoong, 
swinging a knife, blocked Treadway’s 
path of escape and stabbed Treadway in 
the arm.  A member of Hoong’s group, 
possibly Chiu, urged Che to use the gun, 
and Che fired at the fleeing Treadway, 
shooting him fatally in the back of the 
head.  The gunshot was the sole cause 
of Treadway’s death. 

 Chiu and Hoong were tried together, 
resulting in jury verdicts of first degree 
murder against each of them.  Chiu and 
Hoong both appealed.  This court re-
versed Chiu’s first degree murder con-
viction and remanded for a new trial, 
but it affirmed Hoong’s first degree 
murder conviction.  On retrial, Chiu was 
again convicted of first degree murder.  
Although this court affirmed the judg-
ment, the California Supreme Court re-
versed in Chiu, supra, 59 Cal.4th 155, 

holding for the first time that a convic-
tion for first degree murder cannot be 
predicated on the natural and probable 
consequences doctrine.  (Id. at p. 166.) 

  The history of the Chiu case, Hoong’s earlier 
denial of relief under Chiu, the Cal. Supreme 
Court’s reversal of Chiu, and the now prayed 
for relief for Hoong, are spelled out below. 

Hoong contends the jury instructions 
in his case had the same defect as in 
Chiu, supra, 59 Cal.4th 155.  The trial 
court instructed the jury that it could 
find Hoong guilty of murder under the 
natural and probable consequences 
doctrine.  Additionally, the trial court 
instructed the jury that, if it determined 
Hoong committed murder, it had to 
then determine whether it was first de-
gree or second degree murder. 

 Because Hoong was not the shooter, 
the trial court instructed the jury on two 
theories of aiding and abetting:  (1) di-
rect aiding and abetting, requiring the 
jury to find the defendant intended to 
aid and abet murder, and (2) aiding and 
abetting under the natural and probable 
consequences doctrine.  The latter in-
struction allowed the jury to conclude 
Hoong aided and abetted Che in com-
mitting the murder because Hoong in-
tended to aid and abet Che’s assault or 
disturbing the peace, and murder was 
the natural and probable consequence 
of the assault or disturbing the peace.  
Therefore, the jury was allowed to con-
clude Hoong aided and abetted a mur-
der under the natural and probable con-
sequences doctrine. 

 Once the jury concluded Hoong com-
mitted murder, it was required to deter-
mine whether the murder was first degree 
or second degree murder.  (Chiu, supra, 
59 Cal.4th at pp. 160-161.)  The jury found 
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Hoong guilty of first degree murder, but 
the theory was not specified.  Therefore, 
the jury either found Hoong directly aided 
and abetted a first degree murder intend-
ing for Che to murder Treadway (a valid 
theory) or found Hoong intended to aid 
and abet an assault or disturbing the peace 
the natural and probable consequence of 
which was first degree murder (an invalid 
theory under Chiu, at p. 166). 

 Because the jury instructions allowed the 
jury to rely on an invalid theory to convict of 
first degree murder, the “first degree murder 
conviction must be reversed unless we con-
clude beyond a reasonable doubt that the jury 
based its verdict on the legally valid theory that 
defendant directly aided and abetted the pre-
meditated murder.”  (Chiu, supra, 59 Cal.4th at 
p. 167; see In re Martinez (2017) 3 Cal.5th 
1216, 1225 [same harmless error standard ap-
plies in habeas corpus proceeding].)  In deter-
mining whether the instructional error is harm-
less beyond a reasonable doubt, we consider 
the entire record, including the arguments of 
counsel, to determine whether there is a rea-
sonable possibility the erroneous jury instruc-
tions contributed to the verdict.  (Chapman v. 

California (1967) 386 U.S. 18, 24 [17 L.Ed.2d 
705, 711]; People v. Reese (2017) 2 Cal.5th 660, 
671.)  

  This error was not harmless beyond a reasona-
ble doubt. 

The People argue, and the superior court held, 
that the erroneous instructions were harmless 
beyond a reasonable doubt because the prose-
cutor, in closing argument, expressed the opin-
ion that reliance on the natural and probable 
consequences doctrine could only support a 
second degree murder conviction.  According to 
the People and the superior court, if the jury 
adopted the prosecutor’s argument that a first 
degree murder conviction could not be predi-
cated on the natural and probable consequenc-
es doctrine, the jury necessarily found Hoong 
guilty of first degree murder on a direct aiding 
and abetting theory.  While this reasoning is 
logical, other circumstances indicate the jury 
rejected the prosecutor’s guidance, and those 
circumstances cast doubt on whether the jury 
found Hoong guilty of first degree murder 
based solely on direct aiding and abetting and 
not on the natural and probable consequences 
doctrine. 

 The jury instructions did not preclude reli-
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ance on the natural and probable consequences 
doctrine to support a first degree murder convic-
tion.  A jury must follow the instructions of the 
trial court, but it is not equally bound by the ar-
guments of counsel.  (People v. Valdez (2004) 32 
Cal.4th 73, 114, fn. 14.)  While the instruction on 
natural and probable consequences permitted 
the jury to conclude that murder was a natural 
and probable consequence of assault or disturb-
ing the peace, the instruction did not give the 
jury guidance on the degree of murder.  The in-
struction did not limit the application of the nat-
ural and probable consequences doctrine to sec-
ond degree murder.  Therefore, although the 
prosecutor’s argument suggested limiting the 
application of the natural and probable conse-
quences doctrine to second degree murder, it 
remained possible for the jury, following the trial 
court’s instructions, to convict Hoong of first de-
gree murder predicated upon the natural and 
probable consequences doctrine.  Certainly we 
may consider the arguments of counsel when 
determining whether an omission in the jury in-
structions was harmless beyond a reasonable 
doubt.  (People v. Visciotti (1992) 2 Cal.4th 1, 59 
[failure to instruct jury that attempted murder 
requires intent to kill cured by prosecutor’s argu-
ment].)   

However, in this case, the defect in the jury in-
structions (the failure to limit the natural and 
probable consequences doctrine to second de-
gree murder) was not the only circumstance that 
casts doubt on whether the error was harmless.  
And this was not merely an omission; instead, the 
jury instructions expressly allowed the jury to 
take an improper path to convicting Hoong of first 
degree murder. 

 Moreover, the prosecutor’s closing argu-
ment with respect to first degree murder raises 
further doubt about whether the jury relied on a 
direct aiding and abetting theory to convict Hoong 
of first degree murder.  In closing, the prosecutor 
argued:  “At the very least this is second-degree 

murder.  I would indicate to you for Tony Hoong 
there is a lack of evidence to get him to first-
degree murder.  There just is.  There is not the 
preoffense statements.  . . .  When you are swing-
ing a knife, you are clearly guilty of second-degree 
murder.”  This frank concession by the prosecutor 
does not engender confidence that the jury did 
not base its first degree murder conviction on the 
natural and probable consequences doctrine.  Alt-
hough the prosecutor argued the jury could only 
get to first degree murder in this case on a direct 
aiding and abetting theory, the prosecutor also 
argued the evidence was not sufficient to convict 
Hoong of first degree murder.  The jury neverthe-
less convicted defendant of first degree murder. 

 As this court already acknowledged in its 
decision on direct appellate review of Hoong’s 
conviction, the jury could have relied on the nat-
ural and probable consequences doctrine in con-
victing Hoong of first degree murder.  This court 
wrote:  “The prosecutor had not pursued the 
[direct aiding and abetting] theory as to defend-
ant Hoong, believing that he was guilty at most 
of second degree murder as a consequential 
offense of either of the intended misdemeanors.  
The jury, however, apparently was of a different 
opinion either as to the extent of defendant 
Hoong’s complicity in a premeditated murder, or 
the degree of murder that was a consequential 
offense of the misdemeanors.”  This court deter-
mined that Hoong’s first degree murder convic-
tion was intact under either theory. 

 In summary, the trial court’s jury instruc-
tions allowed the jury to convict Hoong of first 
degree murder based on the natural and proba-
ble consequences doctrine.  While there was 
some evidence the jury may have relied solely 
on a theory of direct aiding and abetting to con-
vict Hoong of first degree murder, other circum-
stances cast reasonable doubt on the conclusion 
that the jury did not rely on the natural and 
probable consequences doctrine to convict 
Hoong of first degree murder.  Accordingly, be-
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cause we cannot say that the trial court’s instruc-
tions were harmless beyond a reasonable doubt, 
relief must be granted.  The appropriate remedy 
under these circumstances is to vacate the first 
degree murder conviction and give the prosecu-
tion the option of retrying Hoong on that charge 
or, alternatively, allowing the prosecution to 
agree to a reduction of the conviction to second 
degree murder.  (In re Martinez, supra, 3 Cal.5th 
at p. 1227.) 

 
DISPOSITION 

 The petition for a writ of habeas corpus 
is granted insofar as it seeks relief from the 
conviction for first degree murder.  The 
conviction for first degree murder is vacat-
ed.  In accordance with Chiu, supra, 59 
Cal.4th 155, this matter is remanded to the 
trial court with directions to allow the Peo-
ple to accept a reduction of the conviction 
to second degree murder, or to elect to re-
try Hoong for first degree murder under a 
theory or theories other than natural and 
probable consequences.  If the People ac-
cept the reduction of the conviction, then 
Hoong shall be resentenced.  To the extent 
the petition for writ of habeas corpus seeks 
other relief, it is denied. 

 
 

GALLARDO RELIEF NOT RETROACTIVE 

In re Wllliam Milton 

--- Cal.App.5th ---; CA2(7); No. B297354 
December 3, 2019 

   This case involves a three-striker who 
filed for retroactive relief for his life term, 
using lately-decided In re Gallardo.  The 
Court of Appeal denied retroactive relief. 

In 1999 a California jury convicted William 
Milton of second degree robbery.  In a bifur-
cated proceeding, Milton admitted he had 
two prior felony convictions in Illinois.  The 

court ruled the out-of-state convictions quali-
fied as serious felonies for purposes of the 
three strikes law (Pen. Code, §§ 667, subds. 
(b)‑(j), 1170.12).  Milton appealed, this court 
affirmed, and the Supreme Court denied re-
view.  

Eighteen years after his conviction, Milton 
filed this petition for a writ of habeas corpus, 
contending he is entitled to resentencing un-
der the California Supreme Court’s decision in 
People v. Gallardo (2017) 4 Cal.5th 120 
(Gallardo), which held a court considering 
whether to impose a sentence enhancement 
based on a prior conviction may not make 
factual findings about the defendant’s con-
duct to impose the enhancement.  Because 
Gallardo does not apply retroactively to Mil-
ton, whose conviction became final long ago, 
we deny the petition. 

NOTE to CLN readers.  This published case 
delves deeply into the federal and state 
cases that define what qualifies for retrac-
tive relief, and what does not.  Suffice it to 
say here that in the facts of Milton’s case, 
he was not eligible for retroactive relief (18 
years after his conviction).  If you believe 
your case merits a different conclusion, this 
writer recommends that you study the 
published decision in Milton in the law li-
brary. 
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ON THE ROAD AGAIN 

 Life Support Alliance is on the move again, working out a schedule for the first months of the 

coming year, trying to fit in all the prisons and groups who have contacted us about bringing our 

programs to the men and women in those various locations.  Time and distance are always impedi-

ments to that process so we’re hoping to start early and plan well. 

 Those interested in participating in any of the workshops currently offered are encouraged to 

have their self-help group sponsor or facility CRM contact us to get the ball rolling.  And while we 

try to respond to every group who expresses an interest, we’ve found our best and most effective 

path is to work with the institution’s staff and CRM, perhaps spending a weekend there, and mak-

ing the relevant workshop available to as many as possible at that location.   

 For the past four years we’ve offered The Amends Project, helping lifers and others under-

stand and write appropriate and meaningful letters of apology and amends to their victims and vic-

tims’ families.  Over 400 certificates of accomplishment for successful amends letters have been 

awarded and research shows that nearly 30% of those who received certificates have since been 

paroled. 

 Two years ago, we began the two-part Connecting the Dots course, helping identify causa-

tive factors of criminal thinking and behavior and developing insight.  The Dots program has been 

presented at over a dozen prisons, reaching nearly 1000 men and this year we’ll be bringing this 

program to the female institutions as well. 

 In late 2017 we began the RISE program, a RAC-accredited 12-week curriculum of overlap-

ping and interconnected modules will take participants through several aspects of self-examination, 

personal reclamation and initial reintegration into society.  RISE integrates four workshops, Con-

necting the Dots, The Amends Project, Understanding Suitability and Lifers and Wifers, and other 

elements into a continuum of discovery in the development of insight and understanding.   

 January will see the debut of Understanding Your CRA, offering assistance in understanding 

and applying the information presented in Compressive Risk Assessments, the background on that 

process and how to incorporate that information into parole plans and hearing presentation.  Un-

derstanding Your CRA offers prisoners assistance in internalizing and applying the factors identi-

fied in their psych evaluation to assist in their rehabilitation and parole success. 

 For more information on bringing one or any of these programs and workshops to your cur-

rent location we suggest having a self-help sponsor or CRM contact us or send us the name and 
contact information of that sponsor and CRM and we’ll try to follow up.   

Reach us at:  

Life Support Alliance  
PO BOX 277 

Rancho Cordova, Ca. 95741   

Sponsors are also welcomed to reach out by phone 

or email: (916) 402-3750; 

staff@lifesupportallice.org. 
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In the last several months the BPH has received 

updated information from staff on the implementa-

tion and progress in several areas.  While 2019 was 

a hectic year at the BPH, with many laws and time-

lines changing, new technology going live and the 

expansion of the board itself, the reports offered the 

commissioners don’t seem indicate much slowdown 

in 2020. 

BPH Executive Director Jennifer Shaffer has fre-

quently noted the increasing number of hearings 

the board is required to hold each year, forecasting 

the probability that over 8,000 parole hearing will be 

calendared in 2020.  That scheduling is made even 

more changeable by the impact of such laws as AB 

965. 

In October Shaffer noted the implementation of AB 

965, which authorizes the California Department of 

Corrections and Rehabilitation to grant credits re-

garding an inmate’s Youth Parole Eligibility Date, 

thus possibly moving the date of a scheduled hear-

ing forward as a result of those credits.  Shaffer not-

ed the implementation period of AB 965 will be de-

layed, pending approval of regulations and intro-

duction of technical improvements in the technology 

systems available to the board.  

Other new legislation, not yet implemented, will re-

quire the FAD to administer a standardized risk as-

sessment for sex offenders as part of the CRA in-

terview, in addition to the currently used Static-99R.  

More on this as it become available.  Shaffer also 

noted the new regs regarding Non-Violent Parole 

Process for Indeterminately Sentenced Nonviolent 

Second Strikers became effective Oct. 21, 2019. 

The roll-out of the new appointed attorney selection 

process continues, with in-person interviews under-

way.  It appears the board is still having some diffi-

culty recruiting enough attorneys to fill slots on the 

panels for High Desert State Prison, Chuckawalla 

Valley and Ironwood State prisons, as well as Cen-

tinela and Calipatria prisons, though recruitment 

efforts continue.  Under the new guidelines and 

contracts appointed attorneys will be required to 

meet more often than has been the norm in the 

past with their clients and will have access to client 

information sooner, to allow those meetings to be 

fruitful. 

As of October, the Investigations and Screening 

Unit at the BPH had reviewed 823 pardon applica-

tions submitted under AB 2845; 237 applications 

were still pending at that time. Further updates for 

the year are expected early in 2020. 

FAD head Dr. Cliff Kusaj noted the FAD faced “an 
uphill climb” in 2019 to complete an estimated 
3,500 CRA reports.  In order to facilitate more time-
ly completion and release of the CRAs to the in-
mates and counsel Kusaj noted the FAD would be 
implementing efficiency measurers and hiring new 
clinicians beginning January 1. 

The three months of en banc hearings here report-

ed were definitely a mixed bag, but encouraging, 

as the commissioners, largely, stood their ground 

in answering the Governor’s calls to reassess their 

decisions.  Fully 75% of those granted parole and 

referred for another look by the Governor saw their 

grants affirmed and release dates set. 

As usual, the 1170 (e) compassionate release cas-

es saw the usual 50/50 split on granting that refer-

ral and a handful of other referrals and considera-

tions made up the remaining number of en banc 

cases.  Only a trio of cases, all in November, ap-

peared before the board for consideration of rec-

ommendations on pardon and commutation, and all 

were dealt with positively.  Pardon was recom-

mended Jeffrey Hunerlach and both Anthony 

Banks and Benjamin Guerra received commuta-

tion recommendations. 

UPDATE REGARDING ON-GOING BOARD BUSINESS 

EN BANC RESULTS 
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Also, in November compassionate release recom-

mendations for Paul Harris, Thomas Hightower 

and Jonathan Pugh were denied, in Hightower 

and Harris’ case in part because both were judged 

mobile enough to be a risk.  However, the same 

request for Christopher Kinney was granted.  It 

appears the parole commissioners doubted the as-

sessment of CDCR’s medical staff at the various 

institutions.  In December, Brian Laudenback was 

recommended for compassionate relief. 

In October the grant for Anthony Lugo was re-

ferred by BPH chief counsel and based on alleged 

institutional misconduct that grant was rescinded.  

In similar circumstances, in November, the Chief 

Counsel referred two grants, for David Cerda and 

Everett Lawrence for en banc consideration, 

based on alleged misconduct after the grant; both 

dates were rescinded.  And in something of an unu-

sual, but not unprecedented move, in December 

the Chief Counsel’s referral of Bindhu Lang for en 

banc consideration was due to questions regarding 

the viability of a denial of parole.  That denial of pa-

role for Lang was rescinded, and he will have an-

other shot at a hearing in coming months. 

In a somewhat unusual referral, a member of the 

parole panel that granted a date to Marshall Field 

referred that decision to en banc on the basis of 

comments Field apparently made to an Assistant 

DA (female) after the hearing, and thus the public 

record, had been concluded.  While the comments 

were not of threatening or inappropriate nature, at 

least from the information gleaned from the discus-

sion at the en banc, Field’s actions did, to the DAs 

and at least one panel member, appear to be im-

pulsive, thus concerning.  The grant was rescinded, 

and a new hearing scheduled. 

To round out November, John Nguyen was grant-

ed parole on a tie vote referral.  The majority of the 

commissioners agreed with the panel member at 

Nguyen’s hearing that he was suitable. 

The majority of en banc referrals, however, are still 

generated by the Governor’s office and still at a 

concerning level.  In October there were 9 such re-

ferrals, with grants for Lance Nash, Jose Carrillo, 

Mario Cota, Donald Glass, Jose Rincon, Debo-

rah Thompson and Michael Williams all affirmed.  

While some had support of family and friends, 

some did not, and nearly all were officially opposed 

by the DA.  Grants for Linda Harley and Marcus 

Threats, both opposed by DAs were rescinded.  

Newsom sent a total of 11 grants back for a second 

look in November.  The grants for William Acker, 

Anthony Clifford, Donald Debenedetto, Filipe 

Lopez, Terrance Rubin, John Montalvo and Kozi 

Scott all stood the test of review and were affirmed.  

Nearly all were opposed by the DAs of their respec-

tive counties, often with no other information than a 

recitation once again of the facts and details of the 

crime.    

Others referred in November, Christopher Gamez, 

Raymond Garcia, Drew Lambert and Jeffrey Per-

rottte were referred for rescission hearings.  Those 

decisions noted reasons for concern expressed in 

the Governor’s letter of referral for rescission, but 

details of those concerns and the letters were una-

vailable. 

The Governor ended the year by referring 8 more 
grants for en banc consideration.  The news was 
better this month, as Robert Counts, Darell Flow-
ers, Willie Hines, Roosevelt McCowan; Christian 
Ortiz-Lopez; Kevin Smith and Achillies Williams 
all saw their grants affirmed.  Only Patrick Moore’s 
grant was lost. 
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 Given the increase in en banc referrals evident under the current Governor, it was perhaps provi-

dential that BPH Chief Legal Counsel Jessica Blonien provided the board, and the public, with a review 

of the en banc process recently.  We’ve included a summary here, for those who are still unclear (as 

many of us are…) on how en banc works. 

 There are basically 4 ways/reasons a parole decision can be referred to en banc consideration.   

“En banc” is a legalistic term for review of a decision by an entire body, “full court or full body,” which, in 

the case of the BPH, means review of the decision by all 17 commissioners, or at least however many 

are present on the day of the review (it must always be a quorum for the proceedings to go forward). 

 Referral by Chief Counsel: 

 The BPH has up to 120 days to review any parole decision and may, as a result of that review, 

refer the decision to en banc if the review finds 

• An error of law 

• An error of fact 

• Or new information has become available during the 120 days 

 Should one of these be discovered and it appears there is a substantial likelihood that correct or 

new information would have resulted in a different decision, that decision is referred.  The possible out-

comes of these referrals are that the board as a whole 

• Affirm the decision 

• Vacate the decision and schedule a new hearing 

• Affirm a denial of parole by modify the denial length 

 An en banc referral can also be made by a member or members of the hearing panel that made 

the decision.  This can be done for any reason within 60 days of the hearing.  Possible outcomes of a 

hearing panel decision: 

• Affirm the panel decision 

• Vacate the decision and schedule a new hearing 

 The third prospect for en banc referral is a tie vote by the hearing panel, these days usually com-

posed of two individuals, a commissioner and a deputy commissioner.  A tie vote automatically is re-

ferred for en banc hearing review by the entire board. 

 In these cases, the commissioners consider the entire record of the hearing, but only the record 

of the hearing, no additional or new evidence or comment is allowed.  And the commissioner sitting on 

the original panel, regardless of whether his/her vote was to grant or deny, is recused from en banc par-

ticipation. Outcomes can be: 

• Deny parole 

• Grant parole 

• Resolve a disagreement in denial length 

 The last route for a parole decision to reach en banc action is referral by the Governor, and this is 

where the process gets a bit fuzzy and problematic.   Acting under PC 3041.1 (a) the Governor can 

“anytime before an inmate’s release [sic]request review of a decision by a parole authority concerning 

 EN BANC REFERRAL PROCESS 
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the grant or denial to any inmate in the state prison.”   

 Among the reasons cited by the Governor can be  

• Public Safety Concern 

• Inadequate (in the Governor’s opinion) consideration of the offense(s) 

• Inadequate consideration of other (unspecified) factors 

 In deciding referrals from the Governor, the board is charged with considering whether the grant 

and current release date may not be appropriate under the above standards.  In deciding on each 

case, the board can, if considering a grant 

• Affirm the parole grant 

• Schedule a rescission hearing 

 If considering a denial referred for review by the Governor (something we haven’t seen) the 

board’s options are: 

• Affirm the denial 

• Vacate the denial and refer for a new hearing 

 Where things get a bit more dicey is in the notification process for a Governor’s referral.  Ac-

cording to law and policy, the Governor writes a letter outlining his opinion after review of the parole 

panel’s decision, a letter that is then emailed to the prison to be delivered to the inmate.  Except.  

That’s seldom how it works. 

 We personally have dozens of examples of inmates, and their families, who are entitled to ap-

pear at the en banc to personally plead their loved one’s case (just about the only time families can 

personally participate in the parole process), who never knew that prisoner is up for en banc consider-

ation until after the hearing was held.  In better circumstances, they often find out just a few days be-

fore the hearing, leaving precious little time for any prisoner to marshal his forces and supporters to 

trek to Sacramento or even provide letters or emails in his/her support.  Just about the best case sce-

nario we know if is that the inmate or family discovers the pending en banc by checking the public cal-

endar of the Board’s Executive meetings, published 10 days prior to the meeting.   

 Indeed, the Board, once an en banc is calendared, sends their own notice to the prisoner in-

forming him/her of the en banc.  Unfortunately, that notification follows the same path as the Gover-

nor’s decision; emailed to the institution, where it becomes the responsibility of the institution to inform 

the inmate.  In this case, the DA and the inmate’s attorney are also notified by email.  But the likeli-

hood of a DA reaching out make sure an inmate is notified is pretty small (as in non-existent) and un-

fortunate most lifers still depend on state attorneys for their representation and, as a cohort, those at-

torneys have not been concerned, let alone required, to be certain their client is informed.  There are 

exceptions to this, and for those state appointed attorneys who put forth the extra effort to notify their 

client and/or act on their behalf, we salute you. 

 Where’s the breakdown?  Frankly, it seems to be in two places; the Governor often doesn’t 

make his decision until the last minute and when that decision is made and emailed to the prison, the 

inmate is still at the mercy of the prison communication system, with all the foibles, intentional or other-

wise, therein. 



Volume 13  Number 6          CALIFORNIA LIFER NEWSLETTER    #90                     November & December 2019                                    

40 

 

 If an en banc referral results in a rescission hearing on the grant/denial, there are standards, at 

least officially, for rescission of the original decision.  Those include 

• Disciplinary Conduct 

• Psychiatric deterioration 

• Fundamental errors  

• New information indicating parole should not be allowed. 

 Public comment, in favor of or opposing parole, is allowed at en banc hearings, each speaker be-

ing given 5 minutes only (and timed) to provide the Board with what information they feel probative to the 

parole decision.  While the number of speakers is not limited, the Board is strict on maintaining the 5 mi-

nute limit. 

 If you find yourself at en banc consideration and your friends and family wish to speak for you, 

please suggest they contact LSA, as we can help them create informative and time compliant remarks.  

And of course, you, the prisoner in question can offer your own support, by sending a letter to the board.  

If you find out in time. 

LEGAL RESEARCH NOT AVAILABLE 

Each month we find ourselves dealing with several 

letters, even phone calls and emails from family 

and friends of intrepid lifers who want to get the 

jump on the latest legal information regarding the 

array of cases that, at any one time, are before the 

courts and applicable to lifers.  And while we ap-

preciate the importance of having the latest infor-

mation, we must remind our readers…we aren’t a 

legal or legal research operation. 

We don’t subscribe to legal notifications services 

(they aren’t in our budget) and we don’t have the 

resources in time or personnel to constantly search 

weekly, even monthly, for the results in such cases.  

Which leads us to the next thought; said lack of 

time and personnel resources apply to researching 

such questions that come our way by mail, phone 

or email.  We just can’t put everything on hold to 

continually check on the status of each individual 

case. 

That’s why we publish CLN and why we prevail on 

former lifer and paralegal extraordinaire John Dan-

nenberg.  John, not because he must, but because 

he has remained dedicated to the plight of lifers 

since his release in 2009, keeps his deft fingers on 

the pulse of the legal goings-on and, as with this 

issue, reports on those events in CLN.  And not 

one to dash off a basic report, his analysis of court 

decisions is well-reasoned and carefully explained.   

John, who has fully reclaimed his civilian life since 

release, carves out considerable time in that life to 

research, check and report on legal cases for CLN.  

When something happens in courts affecting lifers, 

you can be sure he’ll report it in the next CLN.   

Please note, there are no legal assistants, clerks or 

researchers here at LSA/CLN. When you ask us to 

research various aspects of law, cases or settle-

ments you may not receive an answer.  Why?  Be-

cause each correspondence back to explain all of 

this to him/her individually is time consuming and 

stamp consuming.  This, please consider this a 

‘heads-up’ on the issue of court decisions and cas-

es. 

When something new in court cases dealing with 
lifer issues has been 
decided, the next CLN 
will make that infor-
mation not only availa-
ble, but understandable.   
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After being denied at a parole hearing, most lifers 

should take a few days to process the events, 

catch their breath and then begin plans for what 

next.  No matter the denial length there are ways to 

impact when the next hearing will be, based in part 

on law and policy, but primarily on the on-going ef-

forts of the individual prisoner.  Passed in 2008, 

Marsy’s Law gave VNOK certain rights in hearings, 

but of most impact to lifers, changed the denial 

schedule from 1 to 5 years to 3, 5, 7, 10 and 15 

years with 15 as the default.  Commissioners must 

justify on the record denial lengths of less than 15. 

 Marsy’s law was held to be constitutional and not 

ex post facto under the In RE: Vicks court decision, 

because of the safety vales of Administrative Re-

view and PTA, discussed below.  Most inmates re-

ceive a 3-year denial at hearings, it is unusual to 

get a 10 or 15-year denial. Every year LSA reports 

on the frequency of those long denials, as well as 

which commissioners are most prone to issuing 

them.  That report will be available in the Jan-Feb 

2020 issue. 

The same Vicks decision confirmed the Governor’s 

ability to reverse grants for all inmates, even those 

who were in prison prior to that ability being given 

to the Gov by vote in 2008.  Those two concepts, 

long denials and the Gov’s reversal, are now set-

tled law. 

Marsy’s Law is a constitutional amendment passed 

by the voters, so changing any part of what it al-

lowed means going back to the voters and doing a 

state-wide ballot effort again.  That’s not practical 

resource or finances-wise for most organizations, 

but there are some possible ways to change who 

Marsy’s Law is implemented, via regulations, ad-

ministrative directives and the like and those we 

continue to work on.  Marsy’s Law is much like an 

octopus, it has tentacles in dozens of areas of the 

penal and judicial codes and changing one area 

means changing all of them to be in compliance 

with each other.  And you can be sure the victim 

groups will be fighting tooth and nail, as they con-

sider this their biggest victory to date. 

Here is a summary of the various methods of get-

ting back to the hearing room before the end of that 

denial length.  Again, while there are guidelines for 

each process, the real determining factor is the 

dedication of the individual to becoming suitable 

and being able to articulate that suitability.  

ADMINISTRATIVE REMEDIES: 

The safety valves the courts have decided are of 

enough help to inmates given long sentences that 

they overcome the ex post facto appearance of 

Marsy’s Law 

DECISION REVIEW-This is a review of a parole 

denial by the BPH legal team, looking for legal er-

rors and inconsistencies.  Anyone can request this 

action, but it must be done within 120 days of the 

decision, the time frame the BPH has to review and 

finalize decisions.  It’s best to wait for the transcript 

before asking for this, as you’ll want to refer to spe-

cific pages and lines in the transcript where you 

think legal errors are recorded.  Not just that the 

decision wasn’t fair—but legal errors were made. 

Anyone can ask for this, including inmates.  There 

is no cost, and it can’t hurt—the review cannot 

make a denial longer—but a successful review can 

do one of two things: 1) recommend the grant be 

vacated and a new hearing held or 2) reduce the 

denial length, if the attorneys feel the denial length 

can’t be legally supported. 

This is accomplished by writing directly to the BPH 

legal department, address in your packet, noting on 

the envelope it should go to the LEGAL DIVISION 

and asking directly for a Decision Review.  And 

most importantly, do this as soon as possible after 

receiving and reviewing the transcripts; BPH legal 

notes they need to receive the request by the 110-

day mark. Our suggestion is that you be pro-active, 

aim for sending your DR request at the 60-90-day 

mark and make reviewing your transcript and craft-

ing that request your priority after receiving the 

transcripts. 

OPTIONS AFTER A DENIAL 
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ADMINISTRATIVE REVIEW—This process is 

done sua sponte, or on the own idea of the BPH.  

It is automatically done in those cases where 

there was a 3-year denial.  About 11-12 months 

after a denial of 3 years and with a low or moder-

ate CRA a Deputy Commissioner will do a paper 

review—look over the inmates’ file and last hear-

ing transcript decision portion. 

They will look to see if the inmate has remained 

disciplinary free since the hearing and if he/she 

has done any work/programming in the areas the 

last parole panel outlined as needing attention.  If 

so, they can recommend that the inmate’s hear-

ing be advanced, to be held earlier than the 3-

year date.   

About 70% of these are recommended for ad-

vancement of the hearing, and the BPH statistics 

show the resultant hearings are among the most 

successful of any group.  There is nothing the in-

mate can do to prepare for the review, as it’s 

done entirely on paper.  It’s still possible to get an 

advancement and get denied parole, the board 

says it’s the difference between ‘paper’ and 

‘person.’  If granted advancement under the AR 

process the inmate will be back in front of a pa-

role panel within 18 months of the last hearing. 

PETITION TO ADVANCE—This one works best 

with long denials, and it is up to the prisoner to 

initiate this.  CDCR Form 1045A is used and sent 

directly to the BPH (address in the packet).   On 

the form the inmate requests his hearing date be 

advanced and lays out why.  What the BPH is 

looking for is a ‘change in circumstance.’ 

This can be everything from the passage of a new 

law or policy (the extension of YOPH or elder  pa-

role considerations to more prisoners are exam-

ples) and/or increased and intensive program-

ming by the prisoner in areas of concern, or new 

events, such as a college degree, etc.  Those 

things that would tend to show more rehabilita-

tion. 

The PTA is reviewed by a DC and can be either 

granted or denied.  If granted, the inmate will usu-

ally be back on the hearing calendar with 6 

months of the granting of the PTA.  But there are 

a couple of caveats—at PTA can only be filed 

once every 3 calendar years; doesn’t matter if 

there is a hearing and denial in that time, if you 

file a PTA, whether granted or not, you can’t file 

another for 3 years. 

So, it would behoove those contemplating this to 

make sure they do some work before asking for a 

PTA.  It isn’t a good idea to file a PTA 6 months 

after a 5-year denial, as probably not enough time 

as passed to really make a difference, and then 

the blackout period of 3 years means the next 

time frame you could file another one would be 

too close to the hearing date to make a differ-

ence. 

If you get a 5-year denial, we recommend you 

wait 18-24 months to file; a 7 year at least 2 years 

and a 10 year at least 2 years.  The form is avail-

able from counselors, on the BPH webpage or we 

have them as well.  And, you can still have a PTA 

granted and hearing advanced and get a denial— 

‘paper’ vs. ‘people’ again. 

WRITS—filed in court after a hearing, challenging 

the decision of the board, hoping the court will 

provide relief.  This used to be the only avenue for 

relief available and was, 10 or so years ago, often 

successful.  But, changes in law and policy have 

made the success rate of writs much lower, and 

they can be expensive to do, if you need help 

from an attorney or paralegal.  They can also take 

some time to wind their way through the courts, 

so if you have a relatively short denial, it could 

take almost as much time to get a decision on a 

grant as it does for a PTA or AR. 

In past times when courts would grant a writ, they 
would either order the prisoner released or vacate 
the denial and order a new hearing.  Now they 
almost always just order a new hearing with 180 
days of the writ judgement.  Because the BPH is 
much better about not making legal errors, it is 
currently very difficult to win on a writ. 
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At the beginning of the year, when then-newly en-

sconced Governor Gavin Newsom first took over 

the job of being the final arbitrator of lifer parole de-

cisions, all heck broke loose when Newsom began 

handing out thumbs down decisions seemingly 

right and left on grants for lifers. Rumors abounded, 

fantastic numbers of reversals being thrown 

around—80, 90, even as high as 200 reversals in 

one month.  The rumor mill and grapevine were in 

overdrive.  And wrong. 

As it turned out, while Newsom did reverse a signif-

icantly larger number of grants in his first few 

months in office in comparison to what we’d be-

come accustomed to in the latter years of the for-

mer Governor Brown’s term, the final count wasn’t 

quite so Draconian. And while no one wants to con-

firm a figure, and in truth that number is always 

changing, as the Governor reviews grants and 

makes new decisions each week, informal research 

and sources indicate that number is probably 

around 60 at that stage of the game.  A troublingly 

large number, but still far shy of the rumored 200.   

And the reversal tidal wave seems to have subsid-

ed, somewhat.  But even more troubling than the 

sheer number of reversals are those that single out 

individual lifers for repeated reversals.  As a re-

minder, until the yearly report on the Governor’s 

(any governor) actions on parole grants is released, 

usually in February detailing actions in the previous 

year, any stakeholder’s ability to access information 

on reversals is a bit hit-and-miss.  What information 

we’ve gleaned has been from those lifers who, in 

the spirit of contributing to greater understanding of 

the whole, have sent us copies of their bad-news 

letter from the Governor. 

From those and other sources we’ve parsed out at 

about half a dozen lifers who we recognize and 

who, under Newsom, suffered repeat reversals.  

Common factors?  Yeah, a couple.  Well, one real-

ly.  High profile crime and/or prisoner.   

Just in this small sample of reversals we recognize 

there are a couple of second time turn downs, a 

pair of third time reversals, one who has lost 4 

grants to gubernatorial action and one who has 

been reversed an astonishing and incomprehensi-

ble 6 times. So once again, we’ve reached out to 

the Governor’s office, seeking understanding, and, 

well, insight.   

At what point do continued reversals of individual 

inmates, including an aging prisoner (77 years old), 

cease to really rest on perceived danger to society 

and fall squarely into political expediency?  One DA 

who recently participated in a victim/offender im-

pact program posed a very cogent question: are we 

keeping long-serving inmates in prison because 

we're truly afraid of them, or because we're still 

mad at them?  At what point does continued incar-

ceration become more about revenge than rehabili-

tation and remorse? 

Rhetorical questions?   Probably, but worth asking 

none the less. 

Of no less concern is the prodigious increase in en 

banc referrals, for those lifers who are not subject 

to unilateral reversal, but for whom the Governor 

can request one more hoop to go through, via re-

ferral for review by the entire now 17-member pa-

role board.  In the period February (Newsom can’t 

be saddled with referrals for en banc at the BPH’s 

January meeting; it was held before he was sworn 

in) through December Newsom has sent 84 lifers to 

this extra level of review.  Initially in February and 

March, the Governor’s office sent 15 and 16 lifers, 

prospectively, back to the board for another look.   

Things seemed to settle down a bit then, with the 

next several months referrals in the modest under 6 

range.  But October saw 9 en banc referrals and 

November blew in like another ugly wind, with 11 

going back to the board, and yet December saw a 

modest decrease to 9 en banc referrals.  

Patterns?  Yep.  Those with 290 offences seem a 

target population, as do those who continued gang 

involvement into their incarceration time.  And, 

again, high profile cases, where the victim, either 

A RISING CONCERN, MAYBE STARTING TO WANE? 
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because of his/her person or profession or the pris-

oner brought the spotlight with them.   

While we have no empirical evidence, though we 

did do something of an archive review of past re-

ports, it appears that, even with an increase in en 

banc referrals the commissioners are, so far, hold-

ing the line,  Historically (and by this we mean in 

the Brown years) a review by the entire BPH board 

usually resulted in said board standing behind their 

fellow panel members who made the original deci-

sion to grant parole.  That is to say, those coming 

up for en banc usually saw that grant affirmed, at 

least most of the time. 

And so, it appears to be so far in 2019 and New-

som’s referrals.  Of the 84 we tracked, 72 grants 

were affirmed, and those individuals will be, or have 

been, released.  The remaining 12 either have had 

a new hearing or are still awaiting that momentous 

event.  Again.  Kudos to the board members for 

holding their ground. 

We could wax philosophical here, wondering to 

what end are these inmates, families and just the 

system in general put through this process yet an-

other go-round, if, as it appears, the decisions are 

usually the same.  It suggests extra hearings, extra 

expense, extra pressure on attorney, commission-

ers, to say nothing of the extra angst for prison-

ers—and the result—not much.   

In another interesting bit of statistical trivia, the 

number of tie votes in hearings seems to be creep-

ing up a bit, with 5 tie votes being recorded in all of 

2018 and as of November 2019, 9 times the panel 

has failed to be able to reach a decision.  Those 

votes, too, come to the entire board for adjudica-

tion, and of those 9 indecisive hearings so far, 7 

have been decided in favor of granting parole dur-

ing en banc consideration. 

What does all this mean?  Hard to say at present, 
but we’ll keep talking with the Governor’s office, 
searching for that elusive quality, insight, into his 
thought process and reasons.  Stay tuned.  When 
we know, you’ll know 

ABOUT THOSE STRIP SEARCHES ON VISITORS…. 

New York City has agreed to a settlement with visitors at city run jails who were subjected to 

“unreasonable” strip searches prior to visiting inmates in city jails.  The class action suit alleged the city 

required “Invasive searches allegedly required visitors to expose their breasts, genitals, or buttocks or 

involved contact with these parts of the body more than was accidental or incidental. Women were also 

allegedly required to expose, remove, or display their feminine hygiene products such as tampons and 

pads.” 

The class action claimed that the searches were violations of the fourth and fourteenth amendments of 

the U.S. constitution as well as articles of the New York state constitution. The city, while not admitting 

any wrongdoing, has agreed to a $12.5 million settlement, providing each claimant for about $4,000; 

those subjected to the search who were found to be in possession of contraband would only receive 

about $500.  The city also agreed to new revisions to Department of Correction policies and staff train-

ing to prevent invasive searches in the future. 

While this is New York, not California, it’s an interesting development considering CDCR’s policy of re-
quiring selected visitors to submit to strip searches that include squatting and coughing for both men 
and women.  Should any visitors subjected to these CDCR policies wish more information, we’ll be hap-
py to pass along what info we have. 
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WHERE SHOULD THOSE LETTERS GO? 

A few years ago, when C-file went from stacks of paper in boxes (‘file’ being a subjective term), to 

electronic documents in the all-mighty computer, prisoners began experiencing problems having 

items included (‘scanned’, in the vernacular) into that C-file ahead of their parole hearing.  The pre-

vailing attitude was, if the item wasn’t generated by CDCR (think chrono, certificate, RVR) then it 

didn’t really belong in the C-file.   This seemed to apply to the various support documents inmates 

wanted to include in their file as part of their parole packet. 

The BPH, not being the ‘legal owner’ of C-files, couldn’t guarantee support letters, job offers, outside 

certificates, book reports and the like would be included in the electronic version of the individual’s 

prison record.  That’s right, there is a legal owner of your C-file, and hint, hint, it isn’t you.  All C-files, 

along with the authority to make decisions about what should be included, belong to CDCR.  Even 

your history isn’t your own. 

Nor does BPH have leave to add or remove anything from that file.  Oh, yes, they can access and 

read the file, but can’t decide what goes in, or not.  So, the conventional wisdom became for inmates 

facing parole to have families send support letters and the like to the lifer desk at each prison, with a 

copy to the inmate’s attorney and a third copy to the potential parolee him/herself.  If the lifer desk 

decided any submissions could be scanned into the file, great.  If not, well the attorney and inmate 

copies were back up. 

But, things have improved.  Sort of.  While BPH still does not ‘own’ the C-file and thus can’t on its 

own decide what gets electronically included, there does now seem to be a better comradery be-

tween BPH and CDCR’s Division of Adult Institutions, the keeper of the flame, as it were.  And in re-

sponse, conventional wisdom regarding items for the C-file has also evolved. 

Currently, the BPH recommends “the letters of support [be sent] to the BPH”. Upon receipt of all 

support letters, we provide them immediately to the DAI-Satellite Office which then makes a determi-

nation about confidentiality etc. and places the letters into the inmate’s central file.”  The BPH also 

notes the board still hopes to accomplish a more streamlined and clear process for prisoners to sub-

mit documents ahead of their parole hearing, and perhaps even provide a list of what would be con-

sidered acceptable for inclusion.  But not yet. 

So, for now, send support letters, job offers and the like to: 

Board of Parole Hearings 

Post Office Box 4036 

Sacramento, CA  95812-4036 

 

And it might not be a bad idea to put your name and CDCR # on the envelope—and maybe, even, 
have a back-up copy of those documents.  Just in case… 
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CARE TO SHARE? 

Lifers have always been responsive and helpful to LSA when we’ve reached out for opinions, infor-

mation and ideas.  So, we’re asking again.  We’d like to add to our library of Comprehensive Risk As-

sessments (CRA).  And we can’t do that without your help. 

While hearing transcripts are public record, and therefore available, it’s different with CRAs.  Those 

documents are neither fish nor fowl, not public record but not HIPAA (Heath Insurance Portability and 

Accountability Act) protected.  HIPAA, for those unaware, is the federal law that prevents any agency in 

possession of your health records from sharing those records and/or information with others, absent 

your permission.   

For those who haven’t yet had the pleasure of sitting for a CRA interview, the Forensic Assessment Di-

vision (FAD) clinicians performing the interview and writing the CRA take great care to inform the pris-

oner that the information in the CRA, both information verbalized by the interviewee and that gleaned 

from  the C-file, is not covered by HIPAA restraints.  Strange as that seems, it apparently must be that 

way, for the FAD clinicians to include that information in the CRA that is given to the parole panel—and 

to your attorney, and you.  But not available to John (or Jane) Q. Public. 

And that’s why we need your cooperation in compiling a stock of CRAs---we can’t simply request them 

from the BPH or even CDCR.  Why do we want more CRA?  Well, not for their examples of light and 

entertaining reading.  We’re trying to build a research base for a couple of projects we’re eyeing and 

while we already have a cache of CRAs second only the FAD’s, we continue to try and expand our in-

formation platform. 

If you’re willing to share your CRA, rest assured we don’t use names, numbers or identifiable crime de-

tails.  Our focus is on the CRA process and form itself, along with the conclusions and the basis for 

those conclusions articulated in the report. And we’re very careful with whom we share those reports, 

always redacting identifying information and usually sharing only the mined data.    

And now we’re even more interested in seeing how FAD clinicians are structuring the CRAs consider-

ing the Structured Decision Making Format (SDMF), which relies heavily on the CRAs to identify cur-

rently relevant ‘domains,’ or areas of interest.  If you’re willing to add your CRA to our data base, please 

send it along to us—if you only have one copy, please let us know that and we’ll make a copy and send 

your original back to you.  If you can send us a copy, even better.    

Please send your CRAs to  

LSA 

CRA project 

 PO Box 277 

    Rancho Cordova, Ca 95741 

 

And be sure to let us know if you need the document returned to you. 
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CRA SURVEY 
As with our previous surveys on attorneys, we are asking lifers to contribute to our understanding and information of the 

CRA interview process and results. Please fill in all categories; details are critical. As we continue to advocate for lifers and 

improvement of the CRA process your participation is our best resource. Mail to LSA, PO BOX 277, Rancho Cordova, Ca. 

95741. Please note “CRA Survey” on the envelope. We would also appreciate a copy or your CRA. 

 

Date of Interview___________________   Length of interview_____________________ 

 

Name of clinician______________________________ Risk rating: Low Moderate High 

 

What was your crime? ________________________ How long incarcerated_________ 

 

How many parole hearings have you had? ________  Date of last hearing-----_________ 

 

Was CRA cited in denial or grant?   Y    N  Were you aware ducat was for CRA?     Y      N 

 

Have you had a previous CRA? Y  N   If so, what was the rating? Low Moderate High 

 

Are you YOPH?   Y   N         How long before hearing was CRA received? __________ 

 

If you were convicted of a sex offense, were you a minor time of crime?    Y    N 

 

Were there factual errors in the report?   Y   N               Have you appealed?   Y   N 

 

Any comments you wish to make regarding interview, clinician, results? 
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 Since CDCR went electronic with C-files a 

few years ago we’ve heard, and seen, all sorts of 

problems resulting from the scanning of all that pa-

per in old C-files into the electronic version.  This 

can sometimes manifest in missing chronos and 

certificates. That’s the purpose of the Olson review, 

to check and be sure everything you expect to be in 

the file is indeed there. 

 Counselors who are ‘too busy’ or impatient to 

allow lifers a real and meaningful chance to do an 

Olson review, staff who simply refuse to scan in-

mate-submitted documents into the file and the 

BPH’s 20-page limit for submissions on the day of 

the hearing leave many inmates anxious in the ex-

treme.  We’ll try to provide some actual practical 

advice and solutions.  Frist alert your attorney to the 

issue, so that he/she can put it on record the fact 

that you were not able to do an adequate Olson re-

view.  

 Second, the 20-page rule isn’t in Title 15 or 

the DOM but is rather an Administrative Directive 

from the BPH itself.  And, it is at the discretion of 

the commissioners; if they see the value in allowing 

more than 20 pages to be submitted on the day of 

the hearing, they can. 

 Third, support letters are NOT counted in 

that 20-page limit—any number can be submitted at 

any time, up to and including on the hearing day.  

And don’t worry if you’re submitting hand-written 

documents—those are acceptable, but obviously 

(or maybe not so obviously to some), they should 

be cleanly written and easy to read.  Don’t make the 

panel guess what the words are. 

 Chronos and certificates are probably in the 

file, but you might bring your copies, and if your file 

is missing one you feel is important, offer it up at 

that point. And it can sometimes help to provide the 

panel a list of those certificates, chronos and the 

like, listed chronologically.  That way, they won’t 

have to search completely through the file.  And 

keep a copy for yourself as well, make it your cheat 

sheet, adding a note on an important concept you 

learned from each class or group.  

 Acceptance letters to transitional housing 

and job offers are also not counted in the 20 pages.  

And a good relapse prevention plan is a must.  A 

word on book reports: book reports can be very ef-

fective, but not your high-school version; book re-

ports should show how the information in that vol-

ume impacted your insight, empathy or thinking. 

Bring the reports, but be prepared for a not-unusual 

question from the panel: “What did you learn from 

this book?”   Those are some of the 20 pages you 

should strategically select. 

 Pictures, of family, residences, cars, etc. are 
nice, but not critical to your parole plans.  Think 
about what the board looks for: ways to support 
yourself on release, where you will live and who will 
be your primary safety net.  Remember, the panel 
has a pretty good idea on what you’ve been doing 
while inside, they’re looking to you to show them 
what you’ll be doing on the outside  

WHAT’S IN YOUR PACKET? 
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CAN YOU HELP YOURSELF? 

For those of our readers who may also receive our monthly, free newsletter, Lifer-Line, we’re asking you to 

take stock of your situation.  Currently Lifer-Line, which is sent by email to friends and family of lifers, who 

then print and mail it, is being sent to roughly 2,000 email addresses.  In addition, through the generous ef-

forts of our volunteer mail tree, we provide an additional 700 prisoners, who tell us they have no one on the 

outside, with Lifer-Line. 

Providing Lifer-Line free of charge is the most requested service who provide to lifers.  And we couldn’t 

keep that publication free if not for the email process.  With an email serve list of 2,000 names, undertaking 

to mail the monthly newsletter to those prisoners would be an expense of over $1,000 per month, just in 

postage, not a sustainable expense for our small organization.  And yet we want as many lifers as possible 

to access and benefit from the information in Lifer-Line. 

So cut to the chase: if you’re receiving Lifer-Line via the efforts of our volunteer mail tree, and you do indeed 

have a friend or family member on the outside who could provide this service to you, please ask them to do 

so.  Right now, we have a waiting list of prisoners who want to receive the newsletter, but our valiant cadre 

of volunteer mailers have no more room for additional names. 

If you can make space on the list by getting your copy of Lifer-Line from a friend, please do so.  Give it for-
ward a bit, take responsibility.  If you’re truly without an outside contact, then we’ll continue to provide you 
the newsletter—but if you do have someone, please move over and make room. 

YEAR END THANK YOU 

Each year end, as we contemplate closing one chapter in the LSA/CLN history and opening another we 

take stock of those who have contributed to our mission and work, one way or another.  There are acknowl-

edgements to send, forms to fill out, reflections to be made.  And thanks to be given. 

One of our biggest thanks goes to our readers and supporters—we like to refer to all of you as our constitu-

ents.  Politicians have constituents and while we aren’t quite in that field, we do feel as though we’re repre-

senting lifers and their families in the alteration and framing of new laws and policies—the definition of a 

constituent-representative relationship.   

Our constituents, prisoners and their families and friends, provide us with support in so many ways.  LSA/

CLN remains donation-driven, meaning we depend on those we aim to serve to keep our finances sufficient 

to provide those services.  And those donations that often come from prisoners are especially meaningful to 

us, given the state of most inmates’ finances. And to those who send stamps, know that those are greatly 

appreciated as well.   

At roughly 200-250 letters a month passing though our small office and equally small staff, each stamp is a 

financial donation that helps us keep responding.  Your friends and family who support us will receive our 

thanks also, by mail and email as well.   

And while these financial supports are so important and appreciated, please know that those of you who 

answer our calls for information, from participation in attorney and other surveys, to sending us your CRAs, 

reversal and en banc letters and just general information and queries from the inmate population, are the 

grist of our mill.  You’re our ears to the ground, our anonymous sources that keep us on track on our mis-

sion.  Your participation and input are invaluable. 

Over the years we’ve seen some pretty impactful changes in law, policy and practice and we’re hoping, and 
working, for even more.  We’d like to work ourselves out of a job—and perhaps we will, one day.  Until 
then, we’ll try to provide what help we can to those reaching for suitability, change, parole and freedom.  
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Inmates:  1 yr. $35;   2 yrs. $60;   3 yrs. $75   (or 5 books of stamps per yr.) 
Others:  1 yr. $99;    2 yrs. $180 
Back Issues:   $6   (or 20 stamps) each copy 

Over 50% grant rate since 2011 
Over 155+ grants of parole and many victories in Court on habeas petitions 
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WHEN DOES YOUR SUBSCRIPTION TO CLN EXPIRE? 

Your subscription will expire on the date indicated on the first line of the mailing label above.  After 
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